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RAM KRISHNA RAMNATH AGARWAL 1950 


OF KAMPTEE Ai 4a 


» 


v. 
SECRETARY, MUNICIPAL COMMITTEE, 
KAMPTEE. 


UNION OF INDIA AND GOVERNMENT OF 
5 MADHYA PRADESH: INTERVENERS. 


[Suri Hagia Kania C.J., Saryip Fazu Aut, 
PaTaANJALI Sastri, Menr CHaAnp MawAJAN, 
Muxknerjea, and 8.R. Das JJ.] 


Government of India Act, 1985, ss. 100, 143, 292; Sch. VII 

Inst I, Entry 45; List II, Entry 49—Central Hacises and Salt Act 

(I of 1944), ss. 2,3—Central Provinces Municipalities Act (II of 

s 1922), s. 66 (1) (e)—Import of tobacco within municipality for manu- 

facturing bidis—Zobacco liable to Central excise duty—Levy of 
octrot duty by municipality—Legality. 


Section 66 (1) (e) of the Central Provinces Municipalities Act, 
1922, empowered municipalities within the Province to levy an 
octroi duty on goods brought within their limits- for sale, con- 
sumption or use within those limits. Section 3 ‘of the Centrak 
Excises and Salt Act, 1944, an Act of the Central Legislature,-pro- 
._ ‘vided that there shall be levied and collected duties of excise on 
Yall excisable goods other than salé which were produced or manu- 
factured in British India, and included tdbacco in the list 
of excisable goods. The question being whether a municipality 
situated in the Central Provinces could levy octroi duty on. 
tobacco brought within its limits for the purpose of manufactur- 
ing bidis, in view of the exclusive power of the Central Govern- 
ment to levy excise duty under Entry 45 of List I of the Seventh 
Schedule to the Government of India Act, 1935, and the provisions 
of s. 3 of the Central Excises and Salt Act: 
Held, that excise duty and octroi were taxes essentially diff- 
y erent in their nature and the power of the Province to levy octroi 
was not inconsistent with the power of the Centre to levy excise 
duty on the same goods, and a municipality could therefore validly 
levy an octroi duty on such tobacco under s. 66(1)(e) of the 
Central Provinces Municipalities Act of 1922. 
Held further, that there was nothing in the Central Excises 
and Salt Act or its provisions contrary to the provisions of 
s. 66(1) (e) of the Central Provinces Municipalities Act or to the 
levy of octroi duty under the same and s. 143 of the Government 
of India Act, therefore, preserved the right of the municipality to 
$ levy octroi duty under the Act of 1922. . 


Province of Madras v. Boddu Paidanna and Sons [1942] ¥.C.R. 

90, Governor-General in Council v. Province of Madras [1942] F.0.R 

129, In re the Central Provinces and Berar Act No. XIV of 1938, 
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1950 [1939] F.C.R. 80, Miss Kishori Shetty v. The King [1949] F.C.R. 
— 650 referred to. 


Ram Brine Administrator, Lahore Municipality v. Daulat Ram [1942] 
eons F.O.R. 31 distinguished. 
Poe Judgment of the High Court of Nagpur affirmed. 


v. AppEAL from the High Court of Judicature at Nag- 
Secretary, Muni- pyr; Case No. III of 1948. 


cipal Committee, . ; 7 
Kamptee This was an appeal from a judgment and order of 


the High Court of Nagpur (Mis. Civil No. 158 of 1946) 
dated 9th April, 1948, made on a reference under 
8. 83 (2) of the Central Provinces Municipalities Act 
(II of 1922) by the Extra Assistant Commissioner, 
Nagpur. The facts of the case and the arguments of 
counsel appear in the judgment. 


T. J. Kedar and B. B. Tawakley (Sri Narain Andley 
with them) for the appellant. 


Lobo, for the respondent. 


M. C. Setalvad, Attorney-General of India, 
(S. M. Sikri with him) for the Union of India. 


1950. March, 14. The Judgment of the Court was 
delivered by 


Kania C.J. Kania C. J.—This is an appeal from the judgment 
and order of the High Court at Nagpur, made on a 
reference under Section 83 (2) of the Central Provinces 
Municipalities Act II of 1922, by the Extra Assistant 
Commissioner, Nagpur. The appellant is a trader in 
Kamptee who manufactures bidis. On the 30th of 
November, 1945, he brought to Kamptee from outside 
tobacco to make bidis. A declaration form signed on 
his behalf stated that the 254 bags of tobacco liable to 
octroi duty, which had that day arrived at octroi post 
No. 3, had been brought for use and consumption 
within the limits of the Municipality. He however 

. put on record his protest against the recovery of the 
duty which was fixed at Rs. 1,128-2-0. Against the 
order claiming the amount, the appellant filed an 
appeal to the Extra Assistant Commissioner with 
revenue appellate powers, Nagpur. He contended that 
the municipality claimed to levy the duty under 
Section 66 (1) (e) of. the Municipal Act, but they had 


4 
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no right to do so as under Section 3 of the Central 
Excises and Salt Act, 1944, that excise duty was 
levied on tobacco by the Central Government and the 
levy of the octroi duty on the tobacco in question was 
covered by the excise duty and therefore not. permissi- 
ble. The Appellate Assistant Commissioner in making 
the reference to the Nagpur High Court expressed his 
opinion that the appellant’s contention that as the 
bidis were not sold within the municipal limits, duty 
was not leviable, was unsound. He however thought 
that because under Section 3 of the Excise Act, excise 
duty was levied by the Central Government the levy 
of the octroi duty was not in consonance with Sec- 
tion 100 of the Government of India Act, 1935, and 
was ultra vires the Provincial Government. The High 
Court rejected the appellant’s contention and dis- 
agreed with the view of the Appellate Commissioner. 
The High Court however granted a certificate under 
Section 205(1) of the Constitution Act and the appel- 
lant has come in appeal to this Court. 

The Central Provinces Municipalities Act was passed 
in 1922 and the relevant notifications fixing the rates 
of octroi duty were issuedin 1928. No question 
about the validity of the Act when passed, or of the 
notifications issued in pursuance thereof has been 
raised before us. The argument on behalf of the 
appellant is that as under the Central Excises and 
Salt Act, I of 1944, tobacco became excisable goods 
under Item 9 in Schedule I to that Act and continued 
to be so tillit got converted into bidis, the Central 
Government alone was entitled to levy excise duty on 
it till then. According to the definition of ‘manu- 
facture’ in the Excise Act that duty could be levied 
at any stage in the manufacture of bidis and therefore 
any tax imposed, while tobacco was being converted 


‘into bidis, was excise duty. Legislation in connection 


with excise duty is within the exclusive province of 
the Central Legislature as shown by Entry 45 of List I 
in Schedule VII of the Constitution Act. The impost of 
octroi duty in pursuance of the Municipal Act, before 
tobacco was made into bidis, is it was argued in con- 
flict with the legislative powers of the Centre. In this 
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connection our attention was drawn to Administrator, 
Lahore Municipality v. Daulat Ram Kapur('), i 
which it was held that the levy of octroi duty on salt 
was not within the powers of the Provincial legislature. 
It was argued therefore that under Section 100 of the 
Government of India Act, octroi duty levied on 
tobacco under the legislative powers of the Provincial 
Government was invalid. The only way to reconcile 
the two Entries, namely, Entry 45 in List Iand Entry 
49 in List II of the Seventh Schedule, was to read the 
wogds “‘for consumption or use” in Entry 49 as mean- 
ing “for consumption or use except for manufacture 
of excisable articles”. So read, the levy of octroi duty 
on the facts of this case was invalid. In reply to the 
argument that Section 292 of the Government of India 
Act kept alive the old Provincial legislation, namely, 
the Central Provinces Municipalities Act, and the 
right to levy octroi duty was saved under Section 143 
of the Constitution Act, it was urged on behalf of the 
appellant that the provisions of the Excise Act were 
contrary to the right to levy octroi duty and as that 
Act was passed in 1944 the right to levy octroi daty 
saved by Section 143 of the Constitution Act had 
lapsed. It was argued that although there was no 
express provision in the Excise Act to that effect, the 
definition of “‘excisable goods” and ‘‘manufacture”’ 
read with Entry 9 in Schedule I and the charging 
Section 3 in the Act led to that conclusion. It is clear 
that both parts of this argument are thus based on the 
plea that the impost of any duty at any stage before 
bidis are manufactured is excise duty and therefore 
the levy of octroi duty is illegal. 

Section 66 (1) (e) of the Central Provinces Munici- 
palities Act, 1922, runs as follows:— 

“an octroi on animals, or goods brought within the 
limits of the municipality for sale, consumption or use 
within those limits;” 

The words “excisable goods” and “manufacture” 
are defined in Section 2 of the Central Excises and 
Salt Act, 1944, as follows:— 


(1) [1942] F.C,R. 31. 
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2. (d) “‘excisable goods” means goods specified in 
the First Schedule as being subject to a duty of excise 
and includes salt;” 

2. (f) “manufacture” includes any process inciden- 
tal or ancillary to the completion of a manu- 
factured product; and 

(i) in relation to tobacco includes the prepar- 
ation of cigarettes, cigars, cherots, bidis, 
cigarette or pipe or hokkah tobacco, chewing 
tobacco or snuff; and 

GI) secnnanats 
Section 3 of the Excise Act runs as follows:— 

“There shall be levied and collected in such 
manner as may be prescribed duties of excise on all 
excisable goods other than salt which are produced or 
manufactured in British India, and a duty on salt 
manufactured in, or imported by land into any part 
of British India as, and at the rates, set forth in the 
First Schedule............ 

Entry 9 to the First Schedule of the Excise Act is 
in these terms:— 


“9, TOBACCO, CURED— 

‘Tobacco’ means any form of tobacco, whether 
cured or uncured, and whether manufactured or not, 
and includes the leaf, stalks and stem of the tobacco 
plant but does not include any part of a tobacco plant 
while still attached to the earth;” 

(Then follows a list of various articles into which 
tobacco can be converted, like bidis, cigarettes, snuff, 
etc. with different rates of duty mentioned against 
each article.) 

Sections 143 and 292 of the Government of India 
Act, 1935, run as follows:— 

“143. (1) Nothing in the foregoing provisions of 
this Chapter affects any duties or taxes levied in any 
Federated State otherwise than by virtue of an Act of 
the Federal Legislature applying in the State. 


(2) Any taxes, duties, cesses or fees which, immedi- 
ately before the commencement of Part ITI of this Act 
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were being lawfully levied by any Provincial Govern- 
ment, municipality or-other local authority or body for 
the purposes of the Province, municipality, district or 
other local area under a law in force on-the first day 
of January, nineteen hundred and thirty-five, may, 
notwithstanding that those taxes, duties, cesses or 
fees are mentioned in the Federal Legislative List, 
continue to be levied and to be applied to the same 
purposes until provision to the contrary is made by 
the Federal Legislature’. 


292. Notwithstanding the repeal by this Act of 
the Government of India Act, but subject to the other 
provisions of this Act, all the law in force in British 
India immediately before the commencement of Part 
IIT of this Act shall continue in force in British India 
until altered or repealed or amended by a competent 
legislature or other competent authority”. 


Section 143 can be considered in two ways. Ifthe 
Government of India Act did not bring the particular 
impost of tax by the Provincial Government within 
the legislative powers of the Centre, by reason of the 
inclusion of such tax in List I of the Seventh Schedule, 
the pre-existing right of the Provincial Government to 
levy such tax remained unaffected. If so, Section 143 
of the Government of India Act did not affect such 
legislation and the same continued to be valid and 
operative under Section 292 of the Constitution Act. 
If however the levy of such tax by the Provincial 
Government was a subject which was within the 
exclusive legislative power of the Centre by reason of 
such tax being included in List I of the Seventh 
Schedule, the levy of such tax under the Provincial 
legislation continued to be valid until the Central 
Legislature passed an Act the provisions whereof 
were contrary to the provisions of the Provincial legis- 
lature or to the levy of a tax under the Provincial Act. 
Examining next the contentions of the appellant it 
seems clear that octroi duty as levied by the respond- 
ent comes within the exact wording of Entry 49 of 
List IL of the Seventh Schedule to the Constitution 
Act. Prima facie, therefore, there is no reason to 
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consider the levy of the octroi duty under the Provin- 1950 
cial legislation invalid. Such levy remained unaffect- 2c ssana 
ed by reason of Section 292 of the Constitution Act. ~ Romnath 
The argument of the appellant is that the levy of the  garwat of 
octroiduty being at astage after the excisable article,  Kamptce 
viz., tobacco, came into existence and became liable to v- ; 
excise duty under the Excise Act, the levy of octroi °°" Mu 
duty before bidis were made from tobacco, is invalid. ~ Kemstee. 
In support of this argument the definition of ‘excisable = — 
goods’, ‘manufacture’ and the Entry 9 in the Schedule Kania c.J. 
to that Act were relied upon. The error underlying 
the argument of the appellant is the assumption that 
any impost of tax from the time tobacco came into 
existence till the same was converted into bidis is 
necessarily excise duty. 
The Federal Court had.to consider the distinction 
between the duty of excise and a tax on sale in The 
Province of Madras v. Boddu Paidanna and Sons('). It 
is there observed as follows:—‘‘Plainly, a tax levied on 
the first sale must, in the nature of things, be a tax on 
the sale by the manufacturer or producer; but it is 
levied upon him qua seller and not gua manufacturer 
or producer. It may well be that a manufacturer or 
producer is sometimes doubly hit........ If the tax-payer 
who pays a sales tax isalso a manufacturer or producer 
of commodities subject to a central duty of excise, 
there may no doubt be overlapping in one sense, but 
there is no overlapping in law. The two taxes which 
he is called on to pay are economically two separate 
and distinct imposts. There is, in theory, nothing to 
prevent the Central Legislature from imposing a duty 
of excise on a commodity as soon as it comes into 
existence, no matter what happens to it afterwards, 
whether it be sold, consumed, destroyed, or given 
away....... It is the fact of manufacture which attracts 
the duty even though it may be collected latter. - In 
the case of a sales tax, the liability to tax arises on 
the occasion of a sale and a sale has no necessary con- 
nection with manufacture or production”. The Court 
further observed that in the Constitution Act the whole 


(1) [1942] P.O.R. 90. 


i 
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of the taxing power in this particular sphere (power to 
impose duties of excise) is expressly apportioned 
between the Centre and the Provinces, tothe one being 
assigned the power to impose duties of excise, to the 
other taxes on the sale of goods. It is natural enough, 
when considering the ambit of an express power in 
relation to an unspecified residuary power, to give a 
broad interpretation to the former at the expense of the 
latter. The case however is different where as in the 
Constitution Act there are two complementary powers, 
each expressed in precise and definite terms. There 
can be no reason in such a casé for giving a broader 
interpretation to one power rather than to the other; and 
there is certainly no reason for extending the meaning of 
the expression ‘duties of excise” at the expense of 
the Provincial power to levy taxes on the sale of 
goods. 

In The Governor-General in Council v. The Province 
of Madras('), the Judicial Committee approved of the 
distinction drawn in this case between the excise duty 
and atax onsale. There the question arose in res- 
pect of tax on the sale of excisable goods. Their 
Lordships observed as follows:—‘‘An exhaustive dis- 
cussion of this subject (namely, the meaning of the 
term ‘duty of excise’) from which their Lordships 
have obtained valuable assistance is to be found in the 
judgment of the Federal Court in Re The Central 
Provinces and Berar Act No. XIV of 1938(*). Consist- 
ently with this decision their Lordships are of opinion 
that a duty of excise is primarily a duty levied on a 
manufacturer or producer in respect of the commodity 
manufactured or produced. It is a tax on goods not 
on sales or the proceeds of sale of goods. Here, again,» 
their Lordships find themselves in complete accord 
with the reasoning and conclusions of the Feder4l 
Court in Boddu Paidanna case(*). The two taxes, the 
one levied on a manufacturer in respect of his goods, 
the other on a vendor in respect of his sales, may, as 
is there pointed out, in one sense overlap. But in law 
there is no overlapping. The taxes are separate and 


(1) [1942] F.C.R. 129. (8) [1942] F.C.R. 90, 
(2) [1989] F.C.R. 80. 
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distinctimposts. I=fin fact they overlap, that may be 
because the taxing authority, imposing a duty of ex- 
cise, finds it convenient to impose that duty at the 
moment when the excisable article leaves the factory 
or workshop for the first time on the occasion of its 
sale. But that method of collecting the tax is an ac- 
cident of administration; it is not of the essence of the 
duty of excise, which is attracted by the manufacture 
itself. That this is so is clearly exemplified in those 
excepted cases in which the Provincial, not the 
Federal, legislature has power to impose a duty of 
excise. In such cases there appears to be no reason 
why the Provincial legislature should not impose a 
duty of excise in respect of the commodity manufac- 
tured and then a tax on first or other sales of the 
game commodity. Whether or not such a course is 
followed appears to be merely a matter of administra- 
tive convenience. So, by parity of reasoning, may the 
Federal Legislature impose a duty of excise on the 
manufacture of excisable goods and the Provincial 
legislature impose a tax on the sale of the same goods 
when manufactured.” 

This discussion clearly shows that the relevant 
question is what is the nature of the tax. Excise duty 
is a tax on manufactured goods. Octroi duty is a tax 
levied on the entry of goods within a particular area. 
Under the Excise Act, tobacco becomes excisable goods 
within the meaning of Item 9 in the Schedule. The 
subsequent use of such manufactured goods in making 
different articles only affects the rate of tax. There- 
fore, tobacco becomes subject to excise duty when it 
reaches the stage of manufacture mentioned in Item 9 
of the Schedule to the Excise Act. Even before it is 
converted into bidis or any other article mentioned in 
the entry it has become excisable goods and liable to 
pay excise'duty. The levy of such duty is therefore 
not in conflict with the levy of an impost on the entry 
of the goods within a certain area.. 

It was argued that under the rules framed by the Go- 
vernment under the Central Excises and Salt Act, 1944, 
Government retained control over the movement of the 
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goods from the beginning till the end. This.argument 
is not of assistance in determining the nature of the 
octroi tax. AsGovernment has to collect excise duty 
and the rate of duty varies in respect of different 
shapes in which the excisable goods are ultimately con- 
verted, there is nothing unnatural in the Government 
keeping a control and note of the articles till the 
manufactured article becomes a commodity, and is 
mixed up with the commodities used by the people at 
large. The argument that Entry 49 in List I] being in 
conflict with Entry 45 in List I of Schedule Seven to 
the Constitution Act, Entry 49 should be read as ‘for 
consumption or use, except for manufacture of goods”, 
in our opinion, is unsound. In thefirst place, the ap- 
proach to the question itself is wrong. When a parti- 
cular legislation falls within the exact words of an 
Entry in the Provincial List, under section 100 it. is 
valid and no question of reconciliation arises. A 
similar argument advanced in regard to a supposed 
conflict between Entry 19 of List land Entry 31 of List 
II was rejected by us in Case No. 27 of 1949: Miss 
Kishori Shetty v. The King('). In the present case, 
if the question of the validity of the Provincial legisla- 
tion arises, on the interpretation of Eatry 49 in List IT, 
it appears that the answer must bein favour of the 
validity of the legislation. The decision in Adminis- 
trator, Lahore Municipality v. Daulat Ram Kapur(*) 
does not help the appellant because in that case Entry 
47 in List I is only “salt”. A comparison with Entry 
45 in List I shows distinctly that Entry 45 is limited 
to excise duty and is not wide enough to cover tobacco 
or other goods generally for all purposes of legislation. 
The obsérvations in that case therefore are not helpful 
to the appellant. 

On the second part of the contention the appellant 
can succeed only if he establishes that the provisions of 
the Excise Act are contrary to the levy and recovery 
of duty under the Provincial Act of 1922. ‘Thereisno 
express provision in the Excise Act contrary to the 
provisions of the Municipal Act, Unless, therefore, it 
is necessarily implied under the Excise Act, the levy of 

(1) [1949] F.C.R. 650, 12) {1949} F.C.R. 81, 


4 


yt 


$ 


S.C.R. SUPREME COURT REPORTS 25 


the octroi duty under the Municipal Act continues to 
be valid. On this point again the appellant’s argu- 
ment is that the levy of a duty at any stage of the 
manufacture of bidis out of tobacco would be the levy 
of the excise duty and therefore those provisions were 
contrary to the provisions permitting the levy of the 
octroi duty. We have already discussed and rejected 
in the first part of the judgment this contention. It is 
wrong to think that two independent imposts arising 
from two different sets of circumstances were not per- 
mitted in law. In our opinion, therefore, there is nothing 
in the Excise Act to make its provisions contrary to 
the provisions of Section 66 (1) (e) of the Central Pro- 
vinces Municipalities Act or to the levy of octroi duty 
under the same. The appeal therefore fails and is dis- 
missed with costs. 


Appeal dismissed. 


Agent for the appellants: Rajinder Narain. 
Agent for the respondent: S, P. Varma. 
Agent for the Union of India: P. A. Mehta. 


BHAWANIPORE BANKING CORPORA- 
TION, LTD. 


Uv. 
GOURI SHANKAR SHARMA 
{Suri Haran Kania C.J., Saryip Fazu Aut, 


PaTaNnsaLi Sastri, MeuR Cuanp Manasan, 
Muxuergea and §. R. Das JJ.] 


Limitation Act (IX of 1908), Art. 152, els. 2and 3—Huxe- 
caution of decree—Limitation—Starting point—" Where there has 
been a review’, meaning of—Application for re-opening decree under 
3. 86, Bengal Money-lenders Act dismissed for default and appeal 


from order of dismissal—Whether give fresh starting for limitation 
for execution of decree—Interpretation of Art. 182, els. 2 and 3. 


A preliminary decree on a mortgage was passed ex parte on 
the 2ist August, 1940. The judgment debtor made an application 
under 4. 36 of tho Bengal Money-lenders Act for re-opening the 


1950 
Ram Krishna 
Ramnath 
Agarwal of 
Kamptee 
v. 
Secretary, Muni- 
cipal Cote tieety 
Kamptee 


Kania C.J. 


1950 


Maroh 14. 


yt 


$ 


S.C.R. SUPREME COURT REPORTS 25 


the octroi duty under the Municipal Act continues to 
be valid. On this point again the appellant’s argu- 
ment is that the levy of a duty at any stage of the 
manufacture of bidis out of tobacco would be the levy 
of the excise duty and therefore those provisions were 
contrary to the provisions permitting the levy of the 
octroi duty. We have already discussed and rejected 
in the first part of the judgment this contention. It is 
wrong to think that two independent imposts arising 
from two different sets of circumstances were not per- 
mitted in law. In our opinion, therefore, there is nothing 
in the Excise Act to make its provisions contrary to 
the provisions of Section 66 (1) (e) of the Central Pro- 
vinces Municipalities Act or to the levy of octroi duty 
under the same. The appeal therefore fails and is dis- 
missed with costs. 


Appeal dismissed. 


Agent for the appellants: Rajinder Narain. 
Agent for the respondent: S, P. Varma. 
Agent for the Union of India: P. A. Mehta. 


BHAWANIPORE BANKING CORPORA- 
TION, LTD. 


Uv. 
GOURI SHANKAR SHARMA 
{Suri Haran Kania C.J., Saryip Fazu Aut, 


PaTaNnsaLi Sastri, MeuR Cuanp Manasan, 
Muxuergea and §. R. Das JJ.] 


Limitation Act (IX of 1908), Art. 152, els. 2and 3—Huxe- 
caution of decree—Limitation—Starting point—" Where there has 
been a review’, meaning of—Application for re-opening decree under 
3. 86, Bengal Money-lenders Act dismissed for default and appeal 


from order of dismissal—Whether give fresh starting for limitation 
for execution of decree—Interpretation of Art. 182, els. 2 and 3. 


A preliminary decree on a mortgage was passed ex parte on 
the 2ist August, 1940. The judgment debtor made an application 
under 4. 36 of tho Bengal Money-lenders Act for re-opening the 


1950 
Ram Krishna 
Ramnath 
Agarwal of 
Kamptee 
v. 
Secretary, Muni- 
cipal Cote tieety 
Kamptee 


Kania C.J. 


1950 


Maroh 14. 


1950 


Bhawanipore 
Banking Cor- 
poration, Ltd, 
v. 
Gowrt Shankar 
Sharma 


— 


Fazi Ali J. 


26 SUPREME COURT REPORTS [1950} 


decree and the application was dismissed for default of appear- 
ance on the 20th December, 1941, and an application under O. IX, 
r. 9, C.P.C., for restoration of this application was also dismissed 
on the Ist June, 1942. In the meanwhile on the 22nd December, 
1941, a final decree was passed. The judgment-debtor preferred 
an appesl from the order dismissing his application under O. IX, 
r. 9, C.P.C., and this appeal was dismissed for non-prosecution 
on the 3rd July, 1944. On the 9th April, 1945, the decree-holder 
applied for execution of the decree: 

Heid that, even assuming that the word “review has been 
used in Art. 182 of the Indian Limitation Act, 1908, in a wide 
sense and that the application under s. 36 of the Bengal Money- 
lenders Act was an application for review, cl. 3 of Art. 182 was 
not applicsble to the case inasmuch as the application under s. 36 
having been dismissed for default the court had no occasion to 
apply its mind to the question whetler the decree could or should 
be re-opened and it could uot therefore be suid that “there 
has been a review’ of the decree within the meaning of the said 
clause. 

Held also, that the words “where there bas beeu un appeal” 
in ol. 2 of Art. 182 must be read with the words “for the exe- 
cution of a decree or order’ in the Ist column of the Article 
and the fact that there was an appeal from the order dismissing 
the application under O. IX, r. 9, made in connection with the pro- 
ceeding under s. 360f Money-lenders Act, could rot therefore give 
a fresh starting point for liniitation under Art. 182, cl. 2. 


AppkaL from the High Court of Judicature at Cal- 
cutta: Civil Appeal No. LI of 1949. 


Manohar Lal, (H. K. Mitter with him), for the 
appellant. 


B. C. Mitter, for the respondent. 


1950. March 14. The Judgment of the Court was 
delivered by. ; 


Fazzt Aut J.—The only question to be decided in 
this appeal, which arises out of an execution proceed- 
ing, is whether the decree under execution is barred 
by limitation. The first court held that the decree 
was not barred, but the High Court has come to the 
opposite conclusion, and the decree-holder has, after 
obtaining a certificate under Section 110 of the Civil 
Procedure Code, appealed to this Court. 


The facts may be briefly stated as follows. On the 
21st August, 1940, a preliminary mortgage decree was 
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passed ex parte in a suit instituted by the appellant to 
enforce a mortgage. On the 19th September, 1940, 
the judgment-debtor made an application under 
Order IX, rule 13, of the Civil Procedure Code for 
setting aside the ex parte decree, but this application 
was rejetted on the 7th June, 1941. On the llth 
July, 1941, the judgment-debtor filed an application 
under Section 36 of the Bengal Moneylenders Act, 
for reopening the preliminary decree, but this appli- 
cation was dismissed for default of appearance on the 
20th December, 1941. Thereafter, a final mortgage 
decree was passed in favour of the appellant, on the 
22nd December. The judgment-debtor then made an 
application under Order IX, rule 9, of the Civil Proce- 
dure Code for the restoration of the proceedings under 
Section 36 of the Moneylenders Act. The application 
was however dismissed on the Ist June, 1942, both 
on the ground that no sufficient cause for. the non- 
appearance of the applicant and his failure to take 
steps in the proceedings was shown and on the ground 
that no purpose would be served by reopening the 
preliminary decree after the final decree had been 
passed. The judgment-debtor thereafter preferred an 
appeal to the High Court at Calcutta from the deci- 
sion dismissing his application under Order IX, rule, 
but the appeal was dismissed for non-prosecution, on 
the 3rd July, 1944. On the 9th April, 1945, the 
appellant filed an application for executing the decree 
against the original judgment-debtor, though he had 
died previously, and this application was dismissed 
for default on the 11th May, 1945. On the 2nd June, 
1945, the present application for execution was filed, 
and the question which we have to decide is whether 
this application is in time. 

It is quite clear that the application for execution 
having been made more than three years after the 
date of the final decree, it must be held to be time- 
barred, unless, as has been contended before us, the 


case falls under either clause 2 orclause 3 of article 182 © 


of the Indian Limitation Act. Under these clauses, 
time to make the application begins to run from— 
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“2, (Where there has been an appeal) the date of 
the final decree or order of the appellate Court, or the 
withdrawal of the appeal, or 

3. (Where there has been a review of judgment) 
the date of the decision passed on the review....” 

It is contended that the case is covered by clause 3, 
and the ground urged in support of this contention is 
that the application made by the judgment-debtor for 
reopening the preliminary mortgage decree under 
Section 36 of the Moneylenders Act must be regarded 
as an application for review and time should be held 
to run from the date of the final order passed in the 
proceedings connected with that application. In our 
opinion, there is no substance in this contention. The 
important words in clause 3 of article 182 are: 
(1) *‘ where there has been a review” and (2) ‘the 
decision passed on the review’’. These words show 
that before a case can be brought under article 182, 
clause 3, it must be shown firstly that the court had 
undertaken to review the relevant decree or order and 
secondly, that there has been a decision on the review. 
In the present case, even if it be assumed that the 
word “review” has been used in article 182 in a large 
sense and that the application for reopening the decree 
under Section 36 of the Bengal Moneylenders Act was 
an application for review, the appellant cannot 
succeed, because the court never undertook or purport- 
ed to review the decree in question. What actually 
happened was that the application under Section 36 
for. reopening the preliminary decree (not the final 
decree which is the decree sought to be executed) was 
dismissed for default and the application under Order 
IX, rule 9, of the Civil Procedure Code for the restor- 
ation of the proceedings under Section 36 of the 
Moneylenders Act was also dismissed. Even if the 
fact that the judgment-debtor’s application under 
Section 36 was directed against the preliminary mort- 
gage decree is overlooked, that application having 
been dismissed for default, the court never had occa- 
sion to apply its mind to the question as to whether 
the decree could or should be reopened, and hence it 
cannot be said that ‘‘ there has been a review’ of the 
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decree. The proceedings under Order II, rule 9, of the 
Code of Civil Procedure are not material to the pre- 
sent discussion, because they did not involve a review 
of the decree under execution but a review, if it is at 
all possible to call it a review, (which, in our opinion, 
it is not), of the order dismissing the judgment- 


‘ debtor’s application under Section 36 for default. 


It was also suggested by the learned counsel for the 


appellant that the case might be held to be covered by 


clause 2 of article 182 on the ground that, even though 
no appeal was preferred from the final mortgage decree, 
the words ‘“‘where there has been an appeal” are 
comprehensive enough toinclude in this case the appeal 
from the order dismissing the application under Order 
IX, rule 9, of the Civil Procedure Code, made in connec- 
tion with the proceedings under Section 36 of the 
Moneylenders Act. This argument also isa highly 
far-fetched one, because the expression ‘“ where there 
has been an appeal’ must be read with the words in 
column | of article 182, viz., ‘‘for the execution of a 
decree or order of any civil Court........”, and, however 
broadly we may. construe it, it cannot be held to 
cover an appeal from an’ order which is passed in a 
collateral proceeding or which has no direct or 
immediate connection with the decree under execution. 

In our view, this appeal has no substance, and we 
accordingly dismiss it with costs. 


Appeal dismissed. 
Agent for the appellant: P. K. Chatterji. 
Agent for the respondent: R.R. Biswas. 
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ANIMENDRA KISSEN MITTER. 


(Suri Harman Kania ©. J., Saryip Fazp Aut, 
PATANJALI SASTRI, MEHR CHAND MAHAJAN and 
8. R. Das JJ.] 


Oontruct-—Agency—Estate broker—Authority to ‘negotiate a 
sale’ and ‘ secure purchaser '—Whether empowers broker to conclude 
contract—Construction of contracty-Broker finding out purchaser 
ready and willing to buy for price fized by principal—Principal 
concluding contract with same purchaser for lower price—Broker's 
riaht to conmission—Powers of estate agents. 

The appellant, uu estate broker, was employed by the 
respondent by a letter dated 5th May, 1943, to negotiate a sale 
of a certain property on the terms mentioned in a commission 
note which ran as follows: “I......do hereby authorise you to 
negotiate the sale of my property 27, Amratolla Street, free from 
all encumbrances at a price not less than Rs. 1,00,000. I shall 
make out a good title to the property. If you succeed in secur- 
ing a buyer for Rs. 1,00,000, I shall pay you Rs. 1,000 as your 
remuneration. If the price exceeds Rs. 1,05,000 and does not 
exceed Rs. 1,10,000, I shall pay you the whole of the excess over 
Rs. 1,05,000 in addition to your remuneration of Rs. 1,000 as 
stated above. In case you can secure a buyer at a price exceed- 
ing Rs. 1,10,000 I shall pay you twenty-five: per cent. of the 
excess amount over Rs. 1,10,000 in addition to Rs. 6,000 as stated 
above. This authority will remain in forea for one month 
from date.” In pursuance of this contract the appellant found 
two persons ready and willing to purchase the property for 
Rs. 1,10,000 on the 2nd June and by ‘letters exchanged with 
them he purported to conclude the contract for the sale of the 
property, and on the 3rd June communicated the same to the 
respondent. The respondent, however, cancelled the authority — 
of the appellant on the 9th June and on the same date entered into 
an agreement with a nominee of the said persons for a 
sale of the property for Rs. 1,05,000 and eventually executed 
& conveyance in their favour for Rs. 1,05,000. The appel- 
lant instituted a suit against the respondent for Rs. 6,000. 

Held, per Kania C.J., FazL Att, PATANJALI SastRi and 
Das JJ.—(i) that a house or estate agent is in a different position 
from a broker at the Stock Exchange owing to the peculiarities of 
the property with which be has to deal, and an owner employing 
an estate agent should not, in the absence of clear words to that 
effect, be taken to have authorised him to conclude a contract of 
sale; but the lack of such authority is not inconsistent with an 
understanding that the agent is not to be entitled to his commis- 
sjon unless the owner and the purchaser introduced by the agent 


er 
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carried the transaction to completion; (ii) that even H the 
commission note in the present case were to be construed as 
making payment of commission conditional on the completion of 
the transaction, the appellant having “negotiated the sale’ and 
“secured buyers’ who made a firm offer to buy for Rs. 1,10,000, 
acquired the right to the payment of commission on the basis of 
that price subject only to the condition thatthe buyers should 
complete the transaction of purchase and sale; and as this 
condition was fulfilled when the buyers eventually purchased 
the property in question, the appellant's right to commission on 
that basis became absolute, and could not be affected by the 
circumstance that the respondent for some reason of his own sold 
the property at a lower price. 

MAHAJAN J.—Under the terms of the commission note in the 
present case the appellant had authority to enter into a binding 
contract on behalf of the defendant, and, as he had entered 
into such a contract he was entitled to the commission of Rs. 6,000 
according to the terms of the commission note. Even conceding 
that he had no such authority, under the terms of the commission 
note the agent was entitled to his remuneration as soon as he in- 
troduced 4 buyer ready and willing to purchase for the price fixed 
by the owner, whether the owner completed the transaction or not. 

Luaor (Eastbourne) Ltd. v. Cooper ({1941] A.C. 108) distin- 
guished. 

Chadburn v. Moore (67 L.'T. 257), Rosenbaum v. Belson ({1900) 
2 Ch. 267), Durga Charan Mitra v. Rajendra Narain Sinha (36 
C.L.J. 467), Wragg v. Lovett ([1948] 2 All E.R. 969) referred to. 


APPEAL from the High Court of Judicature at Cal- 
cutta: Civil Appeal No. XLIV of 1949. 


This was an appeal by special leave from a judgment 
and decree of the High Court of Judicature at Calcutta 
(Harries C.J. and Mukherjea J.) dated 5th January 
1948 which varied a judgment passed by a single Judge 
sitting on the Original Side of the same High Court 
(Gentile J.) dated 11th June, 1945. The facts of the case 
and the arguments of the Counsel appear fully in the 
judgment. 


M. C. Setalvad (A. K. Sen with him), for the 
appellant. 


B. Sen, for the respondent. 


1950. March 14. The judgment of Kania C. J., 
and Fazl Ali, Patanjali Sastri and Das JJ., was 
delivered by Patanjali Sastri J.: Mahajan J. delivered 
a separate judgment. 
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Patansaur Sastri J. This is an appeal by special 
leave from a judgment and decree of the High Court 
of Judicature at Fort William in West Bengal dated 
5th January, 1948, which varied a judgment and 
decree passed by a single Judge on llth June, 1945, 
on the Original Side of the same Court. 

The appellant who is carrying on business as an es- 
tate broker in Calcutta was employed by the respond- 
ent on the terms mentioned in a commission letter 
dated the 5th May, 1943, to “negotiate the sale” of 
premises No. 27, Amratolla Street, Calcutta, belonging 
to him. In pursuance of this contract the appellant 
found two persons who were ready and willing to pur- 
chase the property for Rs. 1,10,000, and by letters 
exchanged with them on 2nd June, 1943, he purported 
to conclude a contract for the sale of the property and 
communicated the same to the respondent by a letter 
of even date. The respondent, however, entered into 
an agreement on 9th June, 1943, with a nominee of 
the said persons for the sale of the property for 
Rs. 1,05,000 and eventually executed a conveyance in 
their favour on 8th December, 1943. 


Thereupon the appellant brought the suit alleging 
that the contract concluded by him with the purcha- 
sers for Rs. 1,10,000 on the 2nd June, 1943, was bind- 
ing on the respondent and claimed that he was 
entitled to the payment of Rs. 6,000 as remuneration 
in accordance with the terms 6f his employment as he 
had done all that he was required to do on behalf of 
the respondent. In the alternative he claimed the 
same sum as damages for breach of contract. In de- 
fence to the suit the respondent pleaded, inter alia, 
that the appellant had no authority to conclude a 
binding contract for sale with any one, that the pur- 
chasers refused to complete the transaction alleging 
that they had been induced by the fraudulent mis- 
representation of the appellant to agree to a price of 
Rs. 1,10,000, that the subsequent sale was effected 
independently of the appellant, and that the appel- 
Jant was not therefore entitled to any remuneration or 
damages. . 


é 
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Gentle J. who tried the suit found that the terms of 
the appellant’s employment did not authorise him to 
conclude a contract of sale and that the letters of 2nd 
June, 1943, did not effect a contract of sale binding on 
the respondent. The learned Judge, however, rejected 
the respondent’s case that the purchasers refused to 
purchase on the ground of any fraudulent misrepre- 
sentation by the appellant and that the negotiations 
were later resumed afresh directly between the respond- 
ent and the purchasers, and came to the conclusion 
that the agreement to sell of the 9th June, 1943, and 
the subsequent conveyance of 8th December, 1943, 
were due solely to the efforts of the appellant in bring- 
ing the parties together as potential buyers and seller. 
The learned Judge refused to accept the suggestion 
that the sale was in fact effected for Rs. 1,10,000 as 
not being supported by any evidence but found that 
the reduction of the price by Ks. 5,000 from 
Rs. 1,10,000 for which the purchasers were ready and 
willing to buy the property, was made only for the 
purpose of depriving the appellant of his legitimate re- 
muneration of Rs. 6,000. He accordingly held that 
the appellant, who had performed his part of the con- 
tract by finding two persons who were ready, able and 
willing to buy at Rs. 1,10,000 wasentitled to the com- 
mission claimed. 

The Division Bench (Harries C.J. and Mukherjea J.) 
which heard the appeal of the respondent, agreed with 
the trial Judge that the appellant’s authority did not 
extend to the concluding of a binding contract for sale 
of the property, but differed from his view that all 
that the appellant was required to do was tointroduce 
a purchaser who was ready and willing to buy for 
Rs. 1,10,000 and that he was entitled to his commis- 
sion whether or not the property was sold at that price 
or at all. They held, following certain observations 
of Lord Russell of Killowen and Lord Romer in the 
case next mentioned, that the appellant, having under- 
taken to “‘negotiate the sale” and to “secure a buyer’, 
could not be said to have either secured a buyer or 
negotiated the sale ‘‘unless the sale actually took place 
or at least a contract had been entered into”, As, 
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1980 however, a sale did take place between the persons in- & 
oer troduced by the plaintiff and the defendant, and as 
Abdulla Ahmed that sale, in the view:also of the learned Judges, was 
Animendra vhe “direct result of the plaintiff's negotiations’’, they 
Kissen Miter. held that the appellant was entitled to commission but 
— only on the price mentioned in the sale deed, namely, 
Patanjali Rg. 1,05,000 which, they found was the price actually -» 
Sastri J. —_ received by the respondent. As.to why the respond- 
ent accepted a reduced price, Harries C.J., who 
delivered the judgment of the Court, observed: “All 
that is known is that persons who undoubtedly made 
@ firm offer of Rs. 1,10,000 for this property even- 
tually bought it for Rs. 5,000 less. I strongly suspect 
that the price was reduced at the defendant’s instance 
but I cannot find it as a fact”. In support of their 
view that the appellant was not entitled to any eom- 
mission above that payableon a purchase price of 
Rs. 1,05,000 the learned Judges relied on the decision 
of the House of Lordsin Luxor (Eastbourne) Lid. v. 
Cooper ('), where it was held that, in a contract to pay 
commission upon the completion of the transaction 
which the agent was asked to bring about, there was « 
no room for implying a term that the principal shall 
not without just cause prevent the agent from earning 
his commission, and that it was open to the principal 
to break off negotiations and refuse to sell even after 
the agent had produced a customer who was ready and 
willing to purchase on the principal’s terms. Applying 
what they conceived to be the principle of that deci- 
sion, the Appellate Bench varied the decree of the trial 
Judge by reducing the amount payabletotheappellant «¢ 
to a sum of Rs. 1,000. 
The commission letter runs as follows : 
“JT, Animendra Kissen Mitter of No. 20-B, Nilmoni 
Mitter Street, Calcutta, do hereby authorise you to 
negotiate the sale of my property, 27, Amratolla . 
Street, free from all encumbrances at a price not less 
than Rs. 1,00,000. Ishall make out a good title to » 
the property. If you succeed in-securing a buyer for ¢ 
Rs. 1,00,000 I shall pay you Rs. 1,000 as your remuner- ~ 
ation. Ifthe price exceeds Rs. 1,05,000 and does not 
(1) [1941] A.C, 108, 


Ty. 
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exceed Rs. 1,10,000 I shall pay you the whole of the 
excess over Rs. 1,05,000 in addition to your remuner- 
ation of Rs. 1,000 as stated above. In case you can 
secure a buyer at a price exceeding Rs. 1,10,000 I shall 
pay you twenty-five per cent. of the excess amount 
over Rs. 1,10,000 in addition to Rs. 6,000 as stated 
above. This authority will remain in force for one 
month from date”’. 

In the absence of clear words expressing the inten- 
tion of the parties it is possible to construe these terms 
in three different ways corresponding to the three 
patterns into which commission contracts with real 
estate brokers may broadly be said to fall. In the first 
place, the letter may be read as authorising the appel- 
lant not only to find a purchaser ready and willing to 
purchase the property at the price required but also to 
conclude a binding contract with him for the purchase 
and sale of the property on behalf of the respondent. 
Secondly, the contract may be construed as promising 
to reward the appellant for merely introducing a poten- 
tial buyer who is ready, able and willing to buy at or 
above the price named, whether or not the deal goes 
through. And lastly, the commission note may be 
understood as requiring the appellant to find such a 
purchaser without authorising him to conclude a bind- 
ing contract of sale but making commission contingent 
upon the consummation of the transaction. As stated 
already, the first of these interpretations was rejected 
by the learned trial Judge as well as by the Appellate 
Bench, but it was pressed upon us by Mr. Setalvad on 
behalf of the appellant. We are unable to accept that 
view. ‘he contract specifies only the price required 
by the respondent but does not furnish the broker with 
other terms such as those relating to the payment of 
the price, the investigation and approval of title, the 
execution of the conveyance, the parties who are to 
join in such conveyance, the costs incidenta! thereto 
and so on. In fact, the agreement of sale dated the 9th 
June, 1943, entered into by the respondent with the 
purchasers contains detailed stipulations on all these 
and other matters. Mr. Setalvad laid stress on the 
statement in the commission note that the sale was to 
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be free from encumbrances and that a “good title” 
would be made out, but this is no more than a general 
indication of the nature of the bargain proposed and is 
perfectly consistent with an understanding that further 
details will be subject to negotiation between the res- 
pondent and the purchaser when found. 

As pointed out by Kekewich J. in Chudburn v. 
Moore(') a house or estate agent is in a different position 
from a broker at the stock exchange owing to the 
peculiarities of the property with which he is to deal 
which does not pass by a short instrument as stocks 
and shares do but has to be transferred after investi- 
gation of title as to which various special stipulations, 
which might be of particular concern to the owner, 
may have to be inserted in a concluded contract relating 
to such property. The parties therefore do not 
ordinarily contemplate that the agent should have the 
authority to complete the transaction in such cases. 
That is why it has been held, both in England and 
here, that authority given to a broker to negotiate a 
sale and find a purchaser, without furnishing him with 
all the terms, means “‘to find a man willing to become 
a purchaser and not to find him and make him a_pur- 
chaser”: see Rosenbaum v. Belson(?) and Durga 
Charan Mitra v. Rajendra Narayan Sinha(*). 

Mr. Setalvad next suggested, in the alternative, that 
the second interpretation referred to above, which was 
favoured by the trial Judge, should be adopted, and 
that, inasmuch as, in that view also, the appellant had 
done all that he was required to do when he introduced 
to the respondent two prospective buyers who were 
ready and willing to buy the premises for Rs. 1,10,000, 


_he was entitled to commission on that basis. Learned 


counsel criticised the view of the Appellate Bench, who 
adopted the third construction, as illogical and incon- 
sistent, and argued that, if authority to secure a buyer 
were to be taken to mean authority to find one who is 
not only ready and willing to buy but also becomes 
eventually a buyer in order to entitle the agent to his 
commission, then such authority must of necessity 
(1) 67 LT, 267. (2) [1900} 2 Ch. 267. (8) 36 C.L.J, 467. 
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extend tothe concluding of a contract of sale, as other- 
wise the agent could not possibly accomplish the task 
assigned to him. We do not see much force in this 
criticism. As already indicated there are cogent reasons 
why an owner employing an estate agent to secure a 
purchaser should not, in the absence of clear words to 
that effect, be taken to have authorised him to conclude 
@ contract of sale, and we cannot see how the lack of 
such authority is inconsistent with an understanding 
that the agent is not to be entitled to his commission 
‘unless the owner and the purchaser introduced by the 
agent carried the transaction to completion. 

In the present case, however, it is not necessary to 
decide whether or not the commission note imports 
such an understanding, for a sale wasin fact concluded 
with the purchasers introduced by. the appellant who 
has thus, in any view, earned his commission, both 
the trial Judge and the Appellate Bench having found 
that the appellant’s efforts were the effective cause of 
that sale. The only question is whether the commis- 
sion is payable on the basis of Rs. 1,10,000 for which 
the appellant brought a firm offer from the purchasers, 

or on the basis of Rs. 1,05,000 which is the price men- 
tioned in the conveyance. 

As already stated, the Appellate Bench based their 
decision on the ruling in the Luxor case. The learned 
Judges reasoned thus: “In that case the principal had 
refused to sell in circumstances which afforded no reason- 
able excuse. Nevertheless, the House of Lords, revers- 

ing the Court of Appeal, held that no commission was 
payable. It appears to me that the principle is applicable 
to this case. Though the.agent introduced a purchaser 
ready and willing to buy for Rs. 1,10,000 the sale 
for some reason took place at a lower figure. Even if 
the defendant unreasonably or without just cause re- 
fused to conclude the sale at the higher figure, never- 
_ theless the plaintiff has no right to commission based 
on that higher figure.” We are unable to agree with 
this reasoning and conclusion. The ground of deci- 
sion in the Zugvor case was that, where commission 
was made payable on the completion of the transac- 
tion, the agent’s right to commission was “a purely 
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contingent right’? and arose only when the purchase 
materialised. As Lord Simon put it “The agent is 
promised a reward in return for an event and the 
event has not happened”. But the position is differ- 
ent where the principal, availing himself of the 
efforts of the agent, concludes the sale with the pur- 
chaser introduced by him, as the respondent did in 
the present case. As observed by Lord Russell of 
Killowen in the same case, ‘‘ where a contract is con- 
cluded with the purchaser, the event has happened 
upon the occurrence of which a right to the promised 
commission has become vested in the agent. From 
that moment no act or omission by the principal can 
deprive the agent of his vested right”. Applying that 
principle, (even if the commission note in the present 
case were to be construed as making payment of com- 
mission conditional on the completion of the transac- 
tion, as it was in the English case) the appellant, 
having “‘ negotiated the sale’ and “secured buyers” 
who made a firm offer to buy for Rs. 1,10,000 had 
done everything he was required by the respondent to 
do and acquired a right to the payment of commis- 
sion on the basis of that price which he had success- 
fully negotiated, subject only to the condition that the 
buyers should complete the transaction of purchase and 
sale. The condition was fulfilled when those buyers 
eventually purchased the property in question, and 
the appellant’s right to commission on that basis be- 
came absolute and could not be affected by the cir- 
cumstance that the respondent ‘‘ for some reason’”’ of 
his own sold the property at a lower price. We 
accordingly hold that the appellant is entitled to the 
full commission of Rs. 6,000. 

The appeal is allowed, the decree passed on appeal 
in the Court below is set aside and that of the trial 
Judge restored. The appellant will have the costs of 
this appeal including the costs incurred in the lower 
court as well as his costs of the appeal in that court. 

ManaJANn J.—This is an appeal by special leave from 
a, judgment and decree of the High Court at Calcutta, 
dated 5th January 1948. By that judgment the High 
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Court varied the judgment and decree of Gentle J. 
dated 11th June 1945 made in exercise of his original 
jurisdiction, decreeing the plaintiff’s suit for recovery 
of a sum of Rs. 6,000. 

The appellant is a broker by profession residing at 
No. 81/1 Phear Lane, Calcutta, and carries on the 
business of a house agent. The respondent, Animendra 
Kissen Mitter, resides in No. 20B, Nilmony Mitter 
Street, Calcutta. 

Tke appellant was employed by the respondent to 
negotiate the sale of the respondent’s premises, No. 27, 
Amratolla Street, Calcutta, on certain terms and condi- 
tions on commission and the questioh raised by this 
appeal is whether the appellant is say es to his com- 
mission under the circumstances hereinafter men- 
tioned. 

The facts are substantially admitted. By a letter 
dated 5th May, 1943, the appellant was employed by 
the respondent for arranging a sale of the premises 
above mentioned. This letter is in the following 
terms :— 

“T, Animendra Kissen Mitter of No. 20B, Nilmoni 
Mitter Street, Calcutta, do hereby authorize you to 
negotiate the sale of my above property free from all 
encumbrances at a price not less than Rs. 1,00,000. 
I shall make out a good title to the property. If you 
succeed in securing a buyer for Rs. 1,00,000 I shall 
pay you Rs. 1,000 as your remuneration. If the price 
exceeds Rs. 1,05,000 and does not exceed Rs. 1,10,000 
T shall pay you the whole of the excess over Rs. 1,05,000 
in addition to yourremuneration of Rs. 1,000 as stated 
above. In case you can secure a buyer at a price 
exceeding Rs. 1,10,000 I shall pay you twenty-five per 
cent. of the excess amount over Rs. 1,10,000in addition 
to Rs. 6,000 as stated above. This authority will 
remain in force for one month from date.” 

As recited in the letter, the authority given to the 
appellant was to remain in force for one month from 5th 
May 1943. Three days before the termination of the 
appellant’s authority, on 2nd June 1943 the plaintiff- 
appellant obtained an offer from two persons, namely, 
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Kishorilal Mahawar and Ramkumar Mahor, for the 
purchase of the premises regarding which the plaintiff 
had been authorized to arrange a sale. This letter is in 
these terms :— 

‘We are willing to purchase the above house, land 
and premises at and for the price of Rs. 1,10,000 only 
free from all encumbrances. 

We hereby authorize you to accept the offer for 
sale of the above permises from Mr. A. K. Mitter for 
Rs. 1,10,000 on our behalf and send the confirmation 
to the vendor Mr. A. K. Mitter on our behalf.” 

On the same date the plaintiff gave a reply which runs 
thus :— 

*“‘T am in receipt of your letter of date and under 
authority from the owner Mr. A. K. Mitter, I hereby 
confirm your offer for the purchase of the above permises 
at and for the price of Rs. 1,10,000 free from all encum- 
brances.” 

Simultaneously with the issue of this letter he gave 
intimation of this contract to the respondent in the 
following terms :— 

““ Under the authority given to me by you I made an 
offer for the sale of the above premises to Messrs. 
Kishorilal Mahawar and Ram Kumar Mahorof No.27, 
Amratolla Street, Calcutta, for rupees on lakh and 
ten thousand only and they have accepted the offer 
and they have authorized me to send a confirmation 
to you of the said offer. I accordingly confirm the offer 
made by you for the sale of the above premises for 
rupees one lakh and ten thousand only. The draft 
agreement for sale will be sent to you in the usual 
course. 

A copy of the letter of Messrs. Kishori Lal Mahawar 
and Ram Kumar Mahor accepting your offer is enclosed 
herewith.” 

The letter,was received by Mitter on 3rd June 1943, 
two days bofore the termination of the plaintiffs 
authority. The respondent made no reply and kept 
silent. He did not question the agent’s authority in 
effecting a binding contract of sale with the purchasers. 
He did not repudiate the transaction nor did he 
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expressly ratify it. It was the plaintiff’s case that he 
had accepted the purchasers’ offer after getting express 
instructions from the respondent. That case, however, 
was not accepted in the two courts below. 

On 3rd June, 1943, the solicitor for the purchasers 
wrote to the solicitor for the agent that as the offer of 
his client for the purchase of 27, Amratolla Street had 
already been accepted and acceptance communicated 
to him, the title deeds should be sent so thata convey- 
ance may be prepared. At his request inspection of 
the letter of authority was offered by-the plaintiff and 
a copy of the letter was sent to him by post. On 
receipt of this copy the purchasers’ solicitor assumed 
a curious attitude. He said that the copy of the letter 
sent contained different terms as to commission than 
those contained in the letter of authority originally 
shown to his client. The plaintiff was charged with 
making a secret illegal gain. In spite of these allega- 
tions it was asserted that the contract was a concluded 
one and that being so, the plaintiff was bound to refund 
to the purchasers whatever moneys he would receive 


from the vendor. It appears that the purchasers’ 


attorney did not like the idea of the plaintiff pocketing 
a sum of Rs. 6,000 out of the purchase price, and this 
dislike on the part of the purchasers for the broker’s 
commission has led to further complications resulting 
in this litigation. 

On 9th June, 1943, the purchasers’ solicitor wrote 
to the plaintiff’s solicitor that his client had cancelled 
the agreement of purchase. Immediately on receipt 
of this communication the plaintiff's solicitor replied 
expressing surprise at this attitude and accused the 
other party of a change of front with an ulterior 
motive. It was said that further instructions would 
be given after getting instructions from Mitter to 
whom these letters were forwarded. It seems that 
the plaintiff was in the dark while writing the 
letter of 9th June, 1943, of the negotiations that were 
going on behind the scene directly between the pur- 
chasers and the vendor who had kept absolutely silent 
all this time. On 9th June the date of the alleged 
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cancellation of the bargain already made, an agree- 
ment was executed between Animendra Kissen Mitter, 
the vendor, and Makkanlal, a benamidar of Kishorilal 
Mahawar and Ramkumar Mahor (the purchasers) for 
sale of the premises for a sum of Rs. 1,05,000. The 
sale deed in pursuance of this agreement was actually 
executed on 8th December, 1943, in favour of the ori- 
ginal purchasers and not in favour of the benamidar. 
As pointed out by the learned Chief Justice who de- 
livered the judgment of the appellate Bench, possibly 
some arrangement was made whereby both the defend- 
ant and the purchasers benefited by the insertion of 
a lower price in the contract of sale and the transfer 
deed. It seems obvious enough that the defendant 
having received a firm offer of Rs. 1,10,000 for this 
property could not have parted with it for Rs. 5,000 
less except on the basis of some arrangement between 
himself and the purchasers under which both of them 
shared the commission instead of paying it to the 
broker. It was to the advantage of both of them. 

On 14th August, 1943, the appellant filed the suit 
out of which this appeal arises for recovery of 
Rs. 6,000, brokerage payable under the commission 
note. He also claimed relief by way of damages in the 
alternative. The defendant resisted the suit and 
denied the appellant’s claim. Gentle J. who heard 
the suit, gave judgment for the plaintiff and passed a 
decree for a sum of Rs. 6,000, with interest and costs 
in hisfavour. He held that on a true construction of 
the commission note the appellant’s authority was to 
find a purchaser, namely, a man ready, able and will- 
ing to buy at a price acceptable to the respondent and 
that the appellant had accomplished this when he in- 
troduced to the reg; ondent the purchasers and that he 
had done all that was required of him. It was held 
that the appeilant lad no authority to concludeacon- 
tract of sale and no binding contract of sale was made 
on 2nd and 38rd June, 1943, that the transaction 
effected nominally in the name of Makkanla] and com- 
pleted on 8th December, 1943, in favour of Kishorilal 
Mahawar and Ramkumar Mahor, was effected solely 
through the intervention of the appellant who brought 
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the parties together in the capacity at least ofa 
potential buyer and seller, that the reduction of the 
price by Rs. 5,000 from Rs. 1,10,000 was more than 
peculiar and that this reduction was made for one 
purpose and that was to deprive the plaintiff of his 
remuneration. 

The respondent preferred an appeal against this 
decree. This was partially allowed by the learned 
Chief Justice and Mukherjea J. on the following find- 
ings: that the appellant procured two persons, vz., 
Kishorilal Mahawar and Ramkumar Mahor, on 2nd 
June, 1943, who were willing to buy the property for 
Rs. 1,10,000, that on a true construction of the con- 
tract of agency no commission was payable until at 
least a binding contract had been entered into bet- 
ween the appellant and the respondent, that the agent 
could only be said to have negotiated the sale if he 
introduced a person willing to buy who eventually 
bought, that the sale took place between the persons 
introduced by the appellant and the respondent and 
it was the direct result of the appellant’s agency, that 
the commission note gave no authority to the appel- 
lant to conclude a contract of sale, that Makkanlal 
with whom the sale agreement dated 9th June was 
entered into was a benamidar of Kishorilal Mahawar 
and Ramkumar Mahor, that the appellant had no 
right to commission on a higher price than for which 
the sale was actually made and as the sale was act- 
ually made for Rs. 1,05,000, his remuneration could 
not exceed a sum larger than Rs. 1,000. On the basis 
of these findings the appeal was allowed and the 
decree granted by Gentle J. was modified and the 
plaintiff’s suit was decreed in the sum of Rs. 1,000. 
No order for costs was made in the appeal. 

In this appeal Mr. Setalvad for the plaintiff raised 
three contentions: (1) That the finding of the court 
below that on a true construction of the commission 
note the plaintiff had no authority to make a binding 
contract regarding the sale of this property with the 
purchasers was erroneous; (2) That even if that find- 
ing was correct, the plaintiff was entitled to a decree 
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-for the sum of Rs. 6,000, because he had done all that 


he had promised to do for the respondent, viz., he had 
secured a purchaser for Rs. 1,10,000, who was ready, 
able and willing to buy the property and that if by 
reason of his own caprice or in collusion with the pur- 
chasers, the respondent did not sell the property for 
Rs, 1,10,000 but chose to receive instead Rs. 1,05,000, 
the plaintiff could not be made to suffer. (3) That on 
the evidence it should have been held that the sale 
was made for a price of Rs. 1,10,000 and that the 
amount entered in the sale deed was fictitious. 

The first thing to see is what the parties have ex- 
pressed in the commission note and what is the true 
effect of the language employed init, read in the light 
of the material facts. As pointed out by Viscount 
Simon, Lord Chancellor, in Luxor (EHasibourne), Ltd. 
v. Cooper('), contracts with commission agents do not 
follow a single pattern and the primary necessity in 
each instance is to ascertain with precision what are 
the express terms of the particular contract under 
discussion. I have very carefully considered the 
terms of this contract in the light of the material 
circumstances and with great respect to the Judges 
who decided this case in the High Court, Iam of the 


opinion that the authority given by the principal to - 


the agent authorized him to enter intoa binding cont- 
ract of sale on his behalf. It wasnot a mere authority 
authorizing him to find a purchaser willing, able and 
ready to buy the premises for a price mentioned in the 
document. The note, to begin with, confers authority 
on the plaintiff to negotiate a sale free from all encum- 
brances at a price not less than Rs. 1,00,000. Then it 
proceeds to say that the principal undertakes to make 
out a good title to the property. Jt further provides 
that if the agent succeeds in securing a buyer for 
Ra. 1,00,000, he will be paid a sum of Rs. 1,000 as 
remuneration. In the concluding part of the note a 
scale of commission proportionate to the price has been 
promised in case a price higher than Rs. 1,00,000 was 
secured. In express words it is said that if the price 
exceeds Rs. 1,05,000 and does not exceed Rs, 1,10,000, 
(1) [1941] A.0, 108, 
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“JT shall pay you the whole of the excess over 
Rs. 1,05,000 in addition to your remuneration of 
Rs. 1,000”, that if a buyer issecured at a price exceed- 
ing Rs. 1,10,000, he will be paid 25 per cent. of the 
excess amount over Rs. 1,10,000 in addition to 
Rs. 6,000. The authority of the agent was to remain 
in force for one month. In my opinion, the terms of 
the note as regards the property being free from 
encumbrances and in respect of the guarantee about 
title indicate that the agent was given authority to 
make a binding contract. In a bare authority confer- 
ring power ona broker for introducing a customer, 
these stipulations would ordinarily find no place. The 
words “to negotiate a sale’ standing by themselves 
may not authorize an agent to make a contract of sale. 
But here they do not stand by themselves. They are 
followed by two important conditions adverted to 
above. The agreement further lays down that if the 
broker succeeds in securing a buyer, he will get a 
certain remuneration. Gentle J. observed that the 
word “securing” here had the meaning of “obtaining 
a buyer”. I have consulted the same dictionary as 
the learned Judge did and I find that the true meaning 
of the expression “securing a buyer” is ‘to obtain a 
buyer firmly”. It is not possible in business sense to 
secure a buyer firmly unless he is bound by an offer 
and an acceptance. Otherwise, he is entitled to with- 
draw the offer at any time before acceptance and it 
cannot in this situation be said that a buyer has been 
secured firmly. The word “secure” has not the same 
meaning as the word “find”’ or “procure”. It gives an 
idea of safety and certainty. Ifa buyer is ensured he, 
is said to be secured and no buyer can be said to be 
ensured till he is bound by his offer and that cannot 
happen unless it stands accepted. The agent could 
only secure a buyer in the strict sense of the term if he 
had authority to enter into a binding contract. The 
word “buyer” when used in a strict sense also means 
‘‘a person who Fas actually made the purchase’. The 
authority givens to an agent to secure a buyer there- 
fore gives him authority to enter into a binding con- 
tract of sale with him. Without such an authority it 
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was not possible to secure a buyer. I am further 
supported in this view by the language employed in 
the document in respect of the payment of the commis- 
sion. When the price secured was Rs. 1,10,000, the 
broker was entitled to 25 per cent. of the excess. It is 
difficult to think of an excess in relation to price in a 
stipulation for commission unless thé agent has been 
given an authority to make a contract of sale. If the 
scope of the authority is only to introduce a customer 
ready, able and willing to buy the property with an 
option to the principal to accept or to refuse the offer, 
then it would have been drawn up in a different 
language. 

The subsequent conduct of both the parties to the 
agreement very strongly supports this view The evid- 
ence of such conduct is relevant in this case because, 
as pointed out by Viscount Simon, L. C., in the case 
already referred to, the phrase “‘finding a purchaser” 
is itself not without ambiguity. Here the phrase is 
“securing a purchaser’. This phrase similarly is not 
without ambiguity. The evidence of conduct of the 
parties in this situation as to how they understood the 
words to mean can be considered in determining the 
true effect of the contract made between the parties. 
Extrinsic evidence to determine the effect of an instru- 
ment is permissible where there remains a doubt as to 
its true meaning. Evidence of the acts done under it 
is a guide to the intention of the parties in such a case 
and particularly when acts are done shortly after the 
date of the instrument. (Vide para 343 of Hailsham 
Edn. of Halsbury, Vol. 10, p. 274). 

So far as the conduct of the agent is concerned, he 
accepted the offer and under his own signature sent. 
the letter of acceptance to the purchasers. In the letter 
written by him to his principal he specifically refers to 
his authority. The correspondence above mentioned 
clearly shows that both the purchasers and the 
agent thought that a concluded contract had been 
made, Information of this was given to the vendor and 
though he did not speak, his silencein the circumstan- 
ces of the case seems as eloquent as speech would have 
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been. He never repudiated the contract made by the 
agent but behind his back enteréd into a fresh contract 
with the same persons who had been secured by the 
agent in a surreptitious manner. In the witness box 
he assumed a dishonest and untruthful attitude. The 
learned trial Judge pronounced him a liar and rightly 
too. He asserted complete ignorance about the subse- 
quent contract of sale and fixed all blame on to his son. 


_ When asked about the sale price on the contract of 9th 


June, 1943, his answer was that he knew nothing about 
this and said that because his son asked him to sign 
the deed he did sign it and that was all that he knew. 
When faced with the sale deed, he said that he did not 
know what his son had told him as to what was written 
in the deed. He added that he did not know what 
consideration was paidto him forthe sale. He further 
professed not to know whether the sale price went into 
his banking account or waseven entered in the account 
books. After a great deal of prevarication he was made 
to accept the document of 5th May, 1943, andits terms. 
He admitted that on 3rd June he had a conversation 
with the purchasers and was informed by them that 
they had entered into a bargain with the broker and 
that the broker had deceived them about the commis- 
sion and therefore they would not buy the house. He 
admitted that he got the letter sent by the plaintiff, 
but gave no explanation as to why he sent no reply to 
that letter. With great difficulty he was made to accept 
his signature on the postal acknowledgment about the 
receipt of the letter sent by the broker to him informing 
him of the concluded bargain made with the purcbasers, 
and he had to admit that he got that letter from the 
broker. He also admitted that he took no objection to 
the letter written by the broker before Kishoribabu had 
told him the story about the commission of two per 
cent. In further cross-examination he admitted that 
what was stated by the broker in the letter of the 2nd 
June was correct. The whole evidence given by the 
defendant consists of evasive statements and his ulti- 
mate resort wasin lapses of memory. It is quite clear 
from his deposition that the respondent accepted the 


contract made by the agent and was clearly under the 
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belief that the agent had not’ exceeded his sathonty 4 in 
entering into a binding contract with the purchasers. 
I am therefore of the opinion that the authority given 
to the agent in this case was an authority to enter into 
a binding contract of sale and this he did and he was 
therefore entitled to his commission of Rs. 6,000. 


The learned single Judge and the learned Judges of 
the Court of Appeal found otherwise on this part of the 


. case in view of certain decisions of English Courts and 


a decision of a Division Bench of the Calcutta High 


Court. In my opinion, none of those cases touch the 


present case. Unless the language of two documents is 
identical, an interpretation placed on one document is 
no authority for the proposition that a document differ- 
ently drafted, though using partially similar language, 
should be similarly interpreted, 


In Hamer v. Sharp!) Sir Charles Hall, V. C., con-. ae 


sidered the case of an authority of an agent for sale 
appointed by the owner of an estate.: The document in 


. that case was in these terms :— 


“‘T request you to procure a purchaser for the fol- 


-.. lowing freehold property, and to insert particulars of 
_. the same in your Monthly Estate Circular till further 


Notice, viz., my beer house and shop No. 4 and No. 6, 
Manchester Road, Tenant. No. 4, William Galloway, 
gilder, and No.6, Albert Vaults, Henry Holmes, beer 
retailer, and work rooms above. Present net rent, 
£150, price £2800, when I will pay you a commission 
and expenses of fifty pounds.. About six years’ lease 
unexpired.” 


The Vice-Chancellor observed as follows :— 


“‘ The question is whether, when an owner of an 
estate puts it into the hands of an estate agent for sale, 
stating a price for and giving particulars of the pro- 
perty to enable him to inform intending purchasers, 
but giving no instructions as to the absolute disposal, 
and none as to the title of the property, and mentioning 
none of those special stipulations which it might be 


proper to insert in conditions in reference to the title, 


(1) L. R. 19 Eq, 108, 
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that is sufficient authority to the agent to sign a con-— 


tract for the sale of the property for the price stated in 
the instructions, without making any provision whatso- 
ever asto title. In considering whether the instructions 
of October, 1872, were a sufficient authority to the agent 
for that purpose, I cannot help expressing an opinion 
that such an authority to an agent on the part of a 
vendor would be highly imprudent, as the purchaser 
would then be entitled to require, on completion, attest- 
ed copies of all documents of title, and the expense of 


-them would swallow up, to a great extent, the purchase 


money. This estate agent must have known that if 
this property had been offered for sale by public auction 
there would have been conditions to guard the vendor 
against being subject to certain expenses, and to pre- 
vent the contract becoming abortive by reason ofa 
purchaser requiring a strictly marketable title. Could 
he suppose that he was invested with authority to sign 
a contract without considering what it should contain 
as regards title? As an intelligent and well informed 
person, he could not suppose that he was properly dis- 
charging his duty to his principal when he signed the 
contract which he signed; such a contract was not one 
within the scope of his authority to sign.” 

The case therefore stood decided on the construction 
of the document. It was remarked that in those cir- 
cumstances it was not necessary to decide what words 
would confer such an authority. Having said so, the 
learned Vice-Chancellor proceeded to observe as 
follows :— 


“but I nevertheless state my opinion to be, that 
when instructions are given to an agent to find a pur- 
chaser of landed property, he, not being instructed as to 
the conditions to be inserted in the contract as to title, 
is not authorized to sign a contract on the part of the 
vendor.” 
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This case can hardly be said to be an authority for | 


the construction of the agreement that we are called up- 
on to construe in the present case. Considerable empha- 
sis was laid in that case on the point that no instruc- 
tions had been given as to the conditions that had to be 
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inserted in the agreement as to title. In the present 
case the agent was told that the principal guaranteed 
marketable title. He was further told that the sale 
should be free of encumbrances. All the material 
conditions of sale were thus contained in the present 
agreement. 

The next case on which considerable reliance was 
placed in the courts below is the case of Chadburn v. 
Moore('). In this case an advertisement appeared in 
the Daily Telegraph in these words:— 

“Forced sale by order of the mortgagees—thirty- 
four well built houses, situated at Grays, close.to the 
station on the London, Tilbury, and Southend Rail- 
way, within easy reach of the docks, all let to respect- 
able tenants at rents amounting to £ 620 per annum. 
Held for about ninety-five years at ground rents 
amounting to £ 146; price £ 3500, of which £ 3000 can 
remain on mortgage. For further particulars apply to 
Messrs. Pinder, Simpson and Newman, 33 and 34, 
Savilerow, London, W.” 

In response to this advertisement the plaintiff in 
that case, James Chadburn, called on Messrs. Pinder, 
Simpson and Newman, a firm of surveyors and estate 
agents, for further information. He then went to see 
the houses and came back and made an offer to pur- 
chase them, which was reduced to writing. It appear- 
ed from the evidence that the offer was to be submitted 
by Mr. Newman to his client the defendant, and the 
plaintiff was to return the next day for.an answer. 
Newman saw the defendant, who gave him instruc- 
tions to withdraw five ef the houses, and fixed the 
price, but did not, according to the evidence given in 
court, give instructions to Newman to enter into a 
binding contract. Later on the plaintiff called on 
Messrs. Pinder, Simpson and Newman and two letters 
were exchanged between them, which were letters of 
offer and acceptance for the twenty-nine houses at 
Grays. The offer and acceptance were forwarded by 
the defendant to the estate agents. The defendant on 
receiving this offer wrote a letter saying inter alia :— 

(1) 67 LT. 267. 
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“I think you were, as you usually are, a little pre- 
mature in actually entering into what might be a bind- 
ing contract. Jt is always best to have an offer and 
acceptance subject to a formal contract being entered 


3? 


into....”’. 
To this Newman replied :— 
“The offer for the above was accepted under your 
definite instructions and is a very good get out for 
ou.” 
Kekewich J., who decided this case, gave the fol- 
lowing judgment :— 

“Having heard Mr. Newman, who was called with- 
out the plaintiff knowing what he was going to say, 
and having read the correspondence, I have little 
doubt that I have the real transaction—which is a 
mere transaction between principal and agent—before 
me. It might be that a different colour would be 
put upon the matter by the cross-examination of 
Mr. Moore, but this was not done, and he is entitled to 
have judgment upon the point of law. Moore undoubt- 
edly authorized Newman to find a purchaser for the 
houses. Jt is true the expression does not come out on 
the correspondence. On the second occasion Newman 
appears to have been instructed to negotiate a sale. 
Whatever else he did do, Moore did not in express 
terms authorize Newman to enter into a contract. 
Newmun was to find w purchaser, and to negotiate a 
sale. Is that sufficient ? No evidence was given as to 
custom ; no evidence was brought to show that the 
position of a house or estate agent resembles that of a 
broker on the Stock Exchange or any other exchange. 
A house or estate agent is in a different position, 
owing to the peculiarity of the property with which he 
has to deal, which does not pass by a short instru- 
ment as stocks and shares do, but has to be transfer- 
red after investigation of title and in accordance with 
strict laws. An agent for sale of real estate must be 
more formally constituted than a seller of stocks and 
securities of a similar nature. There is no definite 
authority ; in Hamer v. Sharp('), Hall V.C., does not 
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go so far as tosay an estate agent cannot enter into 
any contract, and does not decide the question of 
authority, but only states his opinion. I must per- 
force refer to Prior v. Moore('), where I indicated my 
own opinion distinctly, that instruction toa house 
agent fo procure a purchaser and to negotiate a sale 
does not amount to authority to the agent to bind his 
principal by contract. Here the circumstance must 
not be forgotten that Moore on the second occasion 
told Newman what he was prepared to take for the 
twenty-nine houses. Newman then jumped at the 
conclusion that he had power at that price to enter in- 
to a contract, That is in my opinion not sufficient, and 
unless express authority is given tothe agent to -sell, 
and for that purpose to enter into a binding contract, 
the principal reserves his final right to accept or re- 
fuse.” : 

In this case there wasno written document between 
the principal and the agent. From the correspondence 
it was inferred that the principal had asked the agent 
to find a purchaser or to negotiate asale and it was 
held that within these words an authority to sell could 
not be spelt out. Not only is the language of the © 
document with which we are concerned different, but 
the evidence in the case particularly about the conduct 
of the parties is materially different. The observations 
made by the learned Judge must be taken to be 
limited to the facts found by him. The expressions 
“find a purchaser’, “procure a purchaser’’, ‘“‘nego- 
tiate a sale” standing by themselves may not be suffi- 
cient to confer authority on the agent toenter into a 
binding contract on behalf of the principal; but as I 
have indicated above, the words in the present case 
are such as by necessary implication conferred author- 
ity on the agent for making a binding contract. 

The next case is Durga Charan Mitra v. Rajendra 
Narain Sinha(?), a Bench decision of the Calcutta 
High Court. The document considered in that case 
bears considerable resemblance with the document in 
the present case. 

(1)8T.L.R. 684. (2) 86 C.L.J. 467, 
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It was in these terms :— 


“T hereby authorize you to negotiate the sale of the 
lands at Tolligunge I have recently purchased from 
Messrs. Martin and Co. Jf you can secure a purchaser 
to purchase the same at the gross value of Rs. 16,000, 
Ishall pay you Rs. 200 as your remuneration. If you 
be able to raise the price to any amount above 
Rs. 16,000, you will be entitled to the excess amount 
fully and I shall be bound to mention the whole 
amount in the conveyance. 

Please note that this letter of authority will remain 
in force for a fortnight only to complete the trans- 
action ; after that this letter will stand cancelled.”’ 


The agent acting on this authority sold the property. 
On receipt of this letter the vendor informed the agent 
that he would not sell the land. On the acceptance of 
the agent a suit was brought for specific performance. 
Sir Asutosh Mookerjee who delivered the judgment 
of the Bench referred to the cases of Hamer v. 
Sharp ('), Prior v. Moore (*), Chadburn v. Moore (*), 
and also Rosenbaum v. Belson ('), and observed that 
it was well settled that an estate or house-agent, 
authorized to procure a purchaser, has no implied 
authority to enter into an open contract of sale, because 
the transaction mentioned is as specified in the letter, 
viz., to negotiate a sale after securing a purchaser. 
There is similarity in the language employed in the 
letter dealt with in this case and the letter of authority 
with which we are concerned ; but read asa whole, the 


two documents are drafted with different intents and the 


true effect of both is not the same. There was no men- 
tion of the title being guaranteed by the vendor or of 
the sale being made free of encumbrances in that case. 
Theré was no evidence of surrounding circumstances or 
of the conduct of the parties. On the other hand, the 
plaintiff who was himself a solicitor realized the diffi- 
culties of the situation and endeavoured to alter the 
foundation of his claim. He conceded that as a broker 
he had no authority to sell the property and that he 


(1) 19 Eq. 108. : (3) 67 L.T. 257. 
(2) 8 T.T.R. 624, (4) (1900) 2 Ch. 267. 
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could not have taken a conveyance of sale of the plot. 
In the present case the attitude adopted by the parties, 
as already pointed out, was entirely different. Sir 
Asutosh Mookerjee also cited the case of Rosenbaum v. 
Belson (?). In this case the learned Judge made the 
following observations :— 

“To my mind there is a substantial difference bet- 
ween those expressions. .Authorizing a man to sell 
means an authority to conclude a sale; authorizing him 
to find a purchaser means less than that—it means to 
find a man willing to become a purchaser, not to find 
him and also make him a purchaser.”’ 


In Saunders. v. Dence (*), Field J. distinguished 
Hamer v. Sharp (°), saying that ‘all thet Hall, V.C., in 
that case decided, as I understand it, was that if you 
go to an estate agent, and tell him you havea property 
to sell, and that you want a purchaser, and you tell 
him what you have made up your mind shall be the 
price, and to a certain extent what shall be the condi- 
tions, and you instruct him totry and find a purchaser, 
that is not sufficient, under those circumstances, to 
authorize the agent to make a contract without any 
conditions whatever with regard to the tutle’. 

I have been unable to find any case in which it has 
been held that-instructions given by A.B. to sell for 
him his house, and an agreement to pay so much on 
the purchase price accepted, are not an authority to 
make a binding contract, including an authority to 
sign an agreement. 

In my opinion, on the terms of the instrument in 
this case and in view of the relevant evidence the cor- 
rect conclusion to draw is that the agent had authority 
to enter into a binding contract with the purchaser and 
that he did and is therefore entitled to succeed in the 
case. Reference in this connection may be made to 
Wragg v. Lovett (*), where Lord Greene, M.R., put the 
proposition in these words :— 

‘* Whether or not the agents were authorized (or, 
what in law is the same thing, reasonably understood 


(1) (1900) 2 Ch. 267. (3) 19 Hy. 108. 
(2) 52 L.T, 644, {4) [1948] 2 A.E.R, 969, 
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themselves to be authorized) to make this particular 
contract”, 


and it was held that the proper iatetenes from all the 
facts of the case was that the defendant was satisfied to 
allow his agents to make whatever contract they 
thought best and relied on them to protect his interests 
provided, and provided only, that they obtained the 
desired statement from the plaintiff as to his intention 
to remain in the house. The answer to the question 
depends on the facts of each individual case and though 
authority to make a binding contract has not to be 
lightly inferred from vague or ambiguous language but 
from substantial grounds, that however does not mean 
that in express words it should be stated that the 
agent is authorized to sell the property. 

The learned Chief Justice in the judgment under 
appeal observed that ‘‘ the agent had undertaken to 
negotiate a sale and secure a buyer. He could not be 
said to have either secured a buyer or negotiated a sale 
unless a sale actually took place or at least a contract 
of sale had been entered into”. If that is the correct 
construction of the note, then in my judgment, the true 
implication of the note is that the agent was authorized 
to enter into a binding contract, because othewise he 
could not have secured a buyer. Later on, the learned 
Chief Justice while referring to the case, of Rosenbaum 
v. Belson('), took the view that authorizing a man to 
sell meant an authority to conclude a sale and 
authorizing a man to find-a puchaser meant less 
than that. It meant finding a man willing to become 
a purchaser, not to find him and also make him a pur- 
chaser. If that was the duty entrusted to the agent, 
then he had clearly performed his duty and was entitl- 
ed to his commission. : 

For the reasons given above I am of the opinion that 
the plaintiff had authority to enter into a binding con- 
tract on behalf of the defendant and he entered into 
such a contract and thereby earned the commission 
which he has claimed in the suit and he is entitled toa 

(1) [1900] 2 Ch. 267. 
ane 


1960 
Abdulla Ahmed 
v. 
Animendra 
Kissen Mitter. 


Mahajan J. 


1950 
Abdulla Ahined 
Ve 
Animendra 
Kissen Mitter. 


Mahajan J. 


56 SUPREME COURT REPORTS _ - [1950] 


decree in the sum of Rs. 6,000 which the trial Judge 
had given to him, with all costs throughout. 

Conceding for the sake of argument that the construc- 
tion that I have placed on the agreement entered into 
between the principal and the agent is not the correct 
one, the question arises whether in that event the deci- 
sion under appeal can be maintained. I am inclined 
to the opinion that even on the construction placed by 
the trial Judge on the commission note the view taken 
by him was the correct one and the court of appeal 
arrived at a wrong conclusion by giving too much im- 
portance to certain obiter observations of Lord Russell 
of Killowen and Lord Romer in Luzor (Hastbourne) 
Ltd, v. Cooper('). In this very case it was pointed out 
by Viscount Simon L. C. that there were at least three 
different classes of cases in which the question of a 
right to commission could arise. He states the first of 
them in these terms :— 

‘There is the class in which the agent is promised a 
commission by his principal if he succeeds in introduc- 
ing to his principal a person who makes an adequate 
offer, usually an offer of not less than the stipulated 
amount. If that is all that is needed in order to earn 
his reward, it is obvious that he is entitled to be paid 
when this has been done, whether this principal accepts 
the offer and carries through the bargain or not. No 
implied term is needed to secure this result.” 

In my opinion, the present case falls within this 
class of case’ and commission became payable on the 
introduction of a willing buyer by the agent to the 
principal. 

In Burchell v. Cowrie & Blockhouse Collieries Ltd.(*) 
it was observed by their Lordships of the Privy Coun- 
cil that if an agent brings a person into relation with 
his principal as ari intending purchaser, the agent has 
done the most effective, and possibly, the most labo- 
rious and expensive, part of his work, and that if the 
principal takes advantage of that work, and, behind 
the back of the agent and unknown to him, sells to the 
purchaser thus brought into touch with him on terms 

(1) (1941) A.C. 108. (2) {1910] A.C. 614. 
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which the agent theretofore advised the principal not to 
accept, the agent’s act may still well be the effective 
cause of the sale and that there can be no real difference 
between such a case and those cases where the principal 
sells to the purchaser introduced by the agent at a 
price below the limit given to the agent. 

In Inghbald v. Western Neilgherry Coffee etc. Co.(*) 
Willes J. thus lays down the rule of law applicable to 

such cases :— 
'  ..- “JT apprehend that wherever money is to be paid by 
oue man to another upon a given event, the party upon 
whom is cast the obligation to pay, is liable to the 
party who is to receive the money if he does any act 
which prevents or makes it less probable that he should 
receive it.” 

The rule has been stated by Story on Agency at page 
404 in the following terms :— 

“The general rule of law,-:as to commissions, un- 
doubtedly is, that the whole service or duty must be 
performed, before the right to any commissions at- 
taches, either ordinary or extraordinary ; for an agent 
must complete the thing required of him, before he is 
entitled to charge for it. In the case of brokers em- 
ployed to sell real estate, it is well settled that they are 


entitled to their commission when they have found a. 


purchaser, even though the negotiations are conducted 
and concluded by the principal himself; and also 
where there is a failure to complete the sale in conse- 
quence of a defect in title and no fault on the part 
of the brokers.” 

In my judgment therefore, Gentle J. was right when 
he held on the interpretation placed by him on the 
document that the plaintiff had earned his commis- 
sion in full inasmuch as he had secured a buyer 
who was ready, able and willing to buy the property 
for Rs. 1,10,000. 

As I have indicated above, if the word “buyer” is to 
be construed in a strict sense, then it must be held 
that the broker had authority to secure a buyer of that 
type and he could only do so by making a binding 

(1) 17 O.B. (N.8.) 788. 2 
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contract with him. On the other hand, if the word is 
taken to mean a potential buyer, such a buyer having 
been secured, the agent was entitled to the commission 
that had been promised to him. 

It is now convenient to consider the case of Luxor 
(Eastbourne) Lid. v. Cooper(') in some detail because 
certain observations made by Lord Russell of Killowen 
and Lord Romer are the basis of the decision of the learn- 
ed Chief Justice. In this case no commission note was 
addressed to the brokerand thecontract was notcontain- 
edin any document. Evidence in support of the commis- 
sion agreement was oral and its terms had to be deduced 
from that evidence. Viscount Simon L. C., out of the 
materials from which express contract had to be pieced 
together, reached the result that the bargain was this: 


‘“‘Tf a party introduced by the respondent should 
buy the cinemas for at least £1,85,000, each of the two 
appellants would pay to the respondent £5,000 on the 
completion of the sale.” 

No such sale took place, and in those circumstances 
it was held that there could be nothing due to the res- 
pondent on the terms of the express bargain. It was 
then argued that since the proposed purchasers intro- 
duced by the respondent were and remained willing 
and able to buy the properties for the minimum price, 
while the appellants did not close with the offer, the 
appellants were -liable in damages to the res- 
pondent for breach of an implied term of the commis- 
sion contract. In the statement of claim the implied 
term was said to be that the appellants would ‘‘do 
nothing to prevent the satisfactory completion of the 
transaction so as to deprive the respondent of the agreed 
commission.” The breach pleaded was the failure to 
complete the contract of sale with the respondent’s 
client and the disposal! of the subject-matter in another 
quarter. The Lord Chancellor was of the opinion that 
the suggested implied term was not necessary in this 
contract and it was observed that in contracts made 
with commission agents there was no justification for 
introducing an implied term unless it was necessary to 

(1) [1941] A.C..108. 
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do so for the purpose of giving to the contract the 
business effect which both parties to it intended 
it should have. 

Lord Russell of Killowen in his opinion said that the 
only right of the plaintiff was to receive his commission 
out of the purchase moneys if and when received. His 
right was a purely contingent right. He stood to earn 
a very large sum at comparatively small pains, taking 
the risk of either side withdrawing from the negotia- 
tions before any binding contract ofsale and purchase 
was concluded, or of the contract for any reason not 
being carried to completion. In this view of the case 
the action was bound to fail and no occasion arose for 
pronouncing on the correctness or otherwise of the view 
expressed by the Court of Appeal in Trollope & Sonsv. 
Martyn Brothers('). Then it was said that as the 
question of these commission contracts was discussed 
at great length, that furnished an excuse for stating 
briefly conclusions which his Lordship’s mind, free as it 
was from the fetter of previous decisions, reached. In 
dealing with the subject the following observations 
were made :— 

“I can find no safe ground on which to base the 
introduction of any such implied term. Implied terms, 
as we all know, can only be justified under the compul- 
sion of some necessity. No such compulsion or 
necessity exists in the case under consideration. 
The agent is promised a commission if he introduces a 
purchaser at a specified or minimum price. The owner 
is desirous of selling. The chances are largely in favour 
of the deal going through, if a purchaser is introduced. 
The agent takes the risk in the hope of a substantial 
remuneration for comparatively small exertion. In the 
case of the plaintiff his contract was made on Septem- 
ber 23, 1935 ; his client’s offer was made on October 2, 
1935. A sum of £10,000 (the equivalent of the remu- 
neration of a year’s work by a Lord Chancellor) for 
work done within a period of eight or nine days is no 
mean reward, and is one well worth a risk. There is 
no lack of business efficacy in such a contract, even 

(1) [1984] 2 K.B. 486. 
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though the principal is free to refuse to sell to the 
agent’s client. 

The position will no doubt be different if the matter 
has proceeded to the stage of a binding contract having 
been made between the principal and the agent’s 
client. In that case it can be said with truth that a 
‘purchaser’ has been introduced by the agent; in 
other words, the event has happened upon the occur- 
rence of which a right to the promised commission has 
become vested in the agent. From that moment no act 
or omission by the principal can deprive the agent of 
that vested right.” 

It is the observations last quoted which are the basis 
of the decision of the learned Chief Justice in the pre- 


~ sent case. It seems to me that these observations had 


reference to cases visualized by Lord Russell of Killowen 
in the earlier part of this quotation with specific refer- 
ence to the facts found in that case and cannot apply to 
all cases where the word ‘ purchaser’ or ‘buyer’ has 
been loosely used in a different context. 

Lord Romer in his opinion made the following obser- 
vations :— 

‘But supposing that a contract by one person to 
pay another a sum of money in the event of the latter 
performing an unsolicited service to the former is as 
much subject to an implied condition as if the latter 
had been employed to perform the. service, the condi- 


- tion is in general one that merely imposes on the 


former a negative and not a positive obligation. If 
I employ a man for reward to build a house on my land 
I subject myself to an implied condition that I will do 
nothing to prevent him carrying out the work. But I 
am under no implied obligation to help him earn the 
reward whether by the supply of building materials or 
otherwise. But there are exceptional cases where in 
a contract of employment the employer is under a 
positive obligation. If, for instance, I employ an artist 
to paint my portrait I subject myself to the positive 
obligation of giving him the requisite sittings. The 
question, then, to be dermined upon the hypothesis 
that I mentioned just now is this: Where an owner of 


- 
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property employs an agent to find a purchaser, which 


1950 


must mean at least.a person who enters intoabinding ,, 4, anmed 


contract to purchase, is it an implied term of the con- 
tract of agency that, after the agent hasintroduced a 
person who is ready, willing and able to purchase at a 
price assented to by the principal, the principal shall 
enter into a contract with that person to sell at the 
agreed price subject only to the qualification that he 
may refuse to do so if he has just cause or reasonable 
excuse for his refusal ? This qualification must plainly 
be added, for the respondent does not contend, and no” 
one could successfully contend, that the obligation of 
the principal to enter into a contract is an uncondi- 
tional one.” 

The learned Chief Justice relying on the last part of the 
above quotation reached the conclusion that in the pre- 
sent case as the duty of the agent was to secure a pur- 
chaser, it could not be held that the purchaser had been 
secured till the contract of sale was concluded by the 
vendor with him and that the actual sale having been 
‘concluded for a sum of Rs. 1,05,000, the plaintiff could 
only get his remuneration on the basis of the price for 
which the sale was made and not on the basis of the 
offer the plaintiff had secured. It seems to me that 
when Lord Romer was laying down that a purchaser 
in such contracts means at least a person who enters 
into a binding contract to purchase, he had in mind 
the contract with which he was dealing in that case. 
I am free to think that Lord Romer had not in mind 
commission notes twherein the word “buyer” or 
“purchaser” had been employed in a loose sense. 

In Jones v. Lowe('), wherein the instrument was in 
these terms— 

“In the event of my introducing a purchaser, 

I shall look to you for the payment of the usua} com- 
mission in accordance with the scale fixed by the 
Auctioneers and Estate Agents Institute’’, . 

Hilbery J. said that had he been free of authority, he 
should have thought that there were strong grounds for 
saying that what every owner of a house who desired to 

(1) (1948) 1 K.B. 73. 
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sell it expected a house agent to do, was to bring the pro- 
perty fairly to the notice of persons who resorted to 
him for houses and endeavour to persuade one of them 
to buy it. The learned Judge further observed as 
follows :— 

“Tf the agent introduces someone who is perfectly 
willing to go through with the purchase at a price 
which will satisfy the vendor, it would seem that the 
agent has done everything that the parties contemplate 
that he should do, for they do not contemplate that 
the agent should have anything to do with the actual 
completion of the transaction. Heis to find a person 
who will pay the price which is asked for the property, 
and the contract is entered into on the basis that the 
person so found will be the person to whom the owner 
of the property will sell. 

It seems to me hard, if an agent has done to the full 
extent what the parties contemplated that he should 
do, that he should not be entitled to say ‘I have done 
what I contracted to do because I have introduced 
someone willing to purchase although he never in fact. 
became the actual purchaser’. I do not feel, however, 
that it is open to.me to put that construction on the 
words of the contract in the present case because I 
‘think that the observations made in the House of Lords, 
and particularly those of Lord Russell of Killowen and 
Lord Romer in Luxor (Hastbourne) Ltd. v.Cooper('), 
show that they were clearly of opinion that ifan agent is 
employed tointroduce a purchaser for a house and before 
the purchaser has entered into a binding and legal 
contract, the houseis withdrawn from the market, the 
agent cannot say that he has earned his commission.” 

In a later case, H. H. Bennett v. Millet(*), the same 
learned Judge had to deal with a case where the cont- 
ract was in these terms :— 

‘We confirm that in the event of our introducing 
a purchaser who isable and willing to complete the 
transaction, our commission will be in accordance with 
the recognized scale....’’. 

The plaintiffs introduced a prospective purchaser, 
whom the court found to have been at all times able 

(1) [1941] A.C. 108, (2) (1948) 2 AN E.R. 929. 
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and willing to purchase, but the defendant refused to 
complete. It was argued by the defendant that the 
qualification of the word ‘‘purchaser” in the plaintiffs’ 
letter was otiose and therefore should be struck out and 
the plaintiffs had not performed the contract until they 
had introduced a person who actually completed the 
purchase. It was held that the expression ‘‘a purcha- 
ser who is able and willing to complete the transaction”’ 
meant not a person who did, in fact, ultimately pur- 
chase the property, but one who was prepared to pur- 
chase it at the seller’s price, and, as the estate agents 
had found such a person, they were entitled to their 
commission. The learned Judge further stated that 
in ordinary parlance we do not usethe word “‘purcha- 
ser” as necessarily restricted to a person who actually 
completes a transaction of purchase and sale. In my 
judgment, therefore, on the alternative interpretation 
which has been placed by the two courts below on the 
commission note the word “‘purchaser”’ cannot be read 
in the strict sense in which it was read in Luzor’s 
case ('), but should be read in the sense in which it is 
loosely used in common parlance, and that being so, 
the decision under appeal cannot be sustained. 

Mr. Setalvad cited a number of Indian authorities 
where the words ‘buyer’? and “purchaser” had not 
been given the strict meaning that had been given in 
Luxor’s case ('). Similarly, the words “lender” and 
‘borrower’ had been given the meaning of “potential 
lender’ and “potential borrower’. It is, however, 
unnecessary to enter into a discussion of all those cases 
as it does not in any way advance the matter beyond 
what I have already said. It is unnecessary to go 
into the third contention of Mr. Setalvad in view of 
the above decision. 

For the reasons given above I agree with the conclu- 
sion reached by my brother, Patanjali Sastri, in the 
judgment just delivered by him, that the appeal be 
allowed with costs throughout. 


Appeal allowed. 
Agent for the appellant: S. P. Varma. 
Agent for the respondent: Sukumar Ghose. 
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MESSRS. KHIMJI POONJA AND COMPANY 


v. 
SHRI BALDEV DAS C. PARIKH 


{Sarr HaritaL Kania C.J., Satyip Fazu Aw, 
PaTANJALI SastRi, MEHR Coanp Mawasan, 
MuxuerseEa and S. R. Das JJ.] 


Bombay Cotton Contracts Act {IV of 1982), s- 8(1)—Hase 
India Cotton Association Bye-laws, Nos. 51-A, 65-A, 80, 82—Cotton 
Contract—Contract note stating minimum amount of deposit as 
Bs. 25 and not in prescribed form—Validity—Arbitration and 
award under arbitration clause, whether void. 

Section 8 of the Bombay Cotton Contracts Act, 1932, provided 
that contracts entered into after the date of the commencoment 
of the Act which are not in accordance with the bye-laws of 
any recognised cotton association shall be void. Bye-law 80 of 
the Bast India Cotton Association, Ltd., which was a recognised 
cotton association within the meaning of the Act provided that 
contracts between members acting as commission agents on the 
one hand and their constituents on the other shal} be subject to 
the bye-laws and that a contract note in the form given in the 
Appendix to the bye-laws shall be rendered in respect of every 
contract. Byo-law 51-A originally required a deposit at a rate 
not less than Rs. 25 per bale and the contract note accordingly 
contained a clause to that effect. During the war this bye-law 
was amended by reducing the minimum amount of deposit to 
Rs. 12-8 per bale and introducing a new bye-law (bye-law 65-A) 
which, inter alic, gave certain options to the last buyer, and by 
a Notification of ‘the Government the form of the contract note 
was also amended by altering the minimum deposit to Rs. 13-8 
and adding two new clauses to comply with the bye-law 65-A. 
A contract note rendered after these amendments to the bye- 
laws and the form of contract note, contained a rubber stamp 
impression in which the minimum amount of deposit was stated 
as Rs. 25, and did not contain the two new clauses that were 
introduced by the Government Notification : 

Held, that the contract mote rendered was not in 
accordance with the bye-laws and in the prescribed form as 
the clause relating to the minimum amount of deposit was in- 
consistent with the provisions of bye-law 51-A as amended, and 
the two new clauses had been omitted, even though the con-_ 
tract note recited that it was made in accordance with the bye- 
laws, and it was accordingly void and a valid award could not 
be made under the arbitration clause contained in the note. 

(PATANJAII SASTRI J. preferred to rest his decision solely 
on the ground of the omission to include in the contract in ques- 
tion the two clauses newly added in the prescribed form in order 
to give effect to bye-law 65-A.] 

Judgment of the Bombay High Court affirmed. 
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AppEaL from the High Court of Judicature at Bom- 
bay. Civil Appeal No. XXVI of 1949. 


This was an appeal from a judgment and decree of the 


. Bombay High Court (Stone C.J. and Coyajee J.) dated 
20th March, 1947, in Appeal No. 42 of 1946, reversing a 


judgment of Chagla J. dismissing an application made 
by the respondent under the Indian Arbitration Act, 
1940, praying inter alia that the arbitration agreement 
contained in certain contract notes sent by the appel- 
lants to the respondent be declared invalid and void 
and for setting aside an award made by arbitrators 
appointed under the said contract note. 


M. C. Setalvad, (Rameshwar Nath with him), for 
the appellants. 


C. K. Daphtary, (B. Sen and K. T. Desat with him), 
for the respondent. 


1950. March 14. The judgment of the Court was 
delivered by 


Das J.—This appeal arises out of an application 
made by the Respondent under the Indian Arbitration 
Act, 1940, praying inter alia that the arbitration 
agreement contained in certain contract notes includ- 
ing contract note No. 17996 sent by the Appellants to 
the Respondent be declared to be invalid, void and 
unenforceable and be set aside and that a purported 
award made by the arbitrators appointed in terms of 
the said contract notes be set aside. That application 
came to be made in the following circumstances : 

The Appellants were and are members of the East 
India Cotton Association Ltd. The Respondent, how- 
ever, was not and is not a member of that Association. 
In April, 1945, the Respondent employed the Appellants 
as his agents to effect forward contracts for the sale 
and/or purchase of cotton according to the rules, regu- 
lations and bye-laws of that Association. Between the 
9th April, 1945, and the 10th August, 1945, the Appel- 
lants as such agents put through various contracts for 
sale and/or purchase of cotton for July, 1945, and 
September, 1945, deliveries and sent to the Respondent 
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contract notes in respect of each of such contracts. 
All the said contract notes were in printed forms, a 
specimen copy whereof is set out at pages 12 to 15 of 
the Paper Book. On the 10th August, 1945, the pur- 
chase of 900 bales of cotton at Rs. 432 per candy for 
September 1945 delivery remained outstanding. Ac- 
cording to the Respondent, on the 11th August, 1945, 
the Respondent instructed the Appellants to close the 
said outstanding purchase by selling 900 bales for 
September 1945 delivery at a rate not less than Rs. 426 
per candy, which is said to be the prevailing market 
rate on that date. As the Respondent did not receive 
any contract note from the Appellants in respect of the 
closing transaction of 900 bales, the Respondent on the 
18th August, 1945, put on record his aforesaid instruc- 
tions and asked the Appellants to send the contract 
note. The Appellants, however, deny that any in- 
struction was given by the Respondent on the llth 
August, 1945, for closing the outstanding contract. 
They deny the receipt of the Respondent’s letter of that 
date. According to the Appellants the 2Ist August, 
1945, was a clearing date and on that clearing a sum 
of Rs. 18,900 became due and payable by the Respond- 
ent to the Appellants and that instead of paying up 
his dues the Respondent concocted the false story of 
having given instructions to the Appellants to close the 
outstanding purchase. The Appellants by their letter 
of the 22nd August, 1945, repudiated the allegations 
in the Respondent’s last mentioned letter and called 
upon the Respondent to pay up Rs. 18,900 and gave 
notice to him that if he failed to pay up the amount by 
noon of the 23rd August, 1945, the Appellants would 
be compelled to square up the outstanding contract at 
their discretion on account and at the risk of the Res- 
pondent. The Respondent on the 24th August, 1946, 
denied having fabricated any false story and repudiat- 
ed liability for Rs. 18,900 and returned the Appellants’ 
bill. On the 27th August, 1945, the Appellants closed 
the outstanding contract for purchase of 900 bales by 
selling the same at Rs. 356 per candy for September, 
1945, delivery and along with their letter dated the 
27th August, 1945, sent contract note No. 17996. The 
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Respondent by his letter dated the 28th August, 1945, 
reiterated the story of previous instruction for closing 
the contract, denied having given any instruction to 
the Appellants to close the contract on the 27th August, 
1945, and returned the contract note No. 17996. On 
the 28th August, 1945, the Appellants wrote to the 
Respondent claiming Rs. 34,313 and expressing the 
desire to refer the disputes to arbitration in terms of 
the arbitration agreement contained in the contract 
notes. Both parties appointed their respective arbitra- 
tors. The arbitrators entered upon the reference and 
eventually fixed the 24th October, 1945, for a meeting of 
the arbitrators. The Respondent alleges that he received 
the notice of meeting only on 22nd October, 1945, and 
could not attend the meeting on the 24th October, 1945, 
as he had to appear before the Income Tax Officer on 
the same day. Accordingly, the Respondent sent his 
agent to attend the arbitration meeting and to obtain 
an adjournment. The arbitrators, however, rejected 
the application for adjournment and made an ex parte 
award on the same day for Rs. 34,313 and interest and 
costs. Being aggrieved by the award the Respondent 
on the 10th November, 1945, filed an appeal to the 
Board of the Association. The Respondent’s allegation 
is that pending the said appeal he discovered that the 
contract notes rendered by the Appellants from time to 
time including the contract note No. 17996 were not 
in accordance with the prescribed official form of con- 
tract notes of the Association and he was advised that 
in the premises the contracts were void under the pro- 
visions of the Bombay Cotton Contracts Act (IV of 
1932) and that, that being so, there was no arbitration 
agreement between the parties under which there could 
be any reference to arbitration on which any award 
could be made. The Respondent thereupon amended 
his memorandum of appeal to the Board pointing out 
the invalidity of the contracts and at the same time 
made a substantive application to the High Court 
under the Indian Arbitration Act for the reliefs already 
summarised above. 

In order to appreciate the rival contentions of the 
parties it is necessary to refer to the relevant 
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provisions of the Bombay Cotton Contracts Act, 1932, 
and the bye-laws of the said Association. 

Section (8) (i) of the Bombay Cotton Contracts Act, 
1932, runs as follows :— 

“Save as hereinafter provided in this Act any con- 
tract (whether either party thereto is a member of a 
recognised cotton association or not) which is entered 
into after the date on which this Act comes into 
operation and which is not in accordance with the bye- 
laws of any recognised cotton association shall be 
void.” 

There is no dispute that the East India Cotton As- 
sociation is one of the recognised cotton associations for 
the purposes of the said Act. Bye-laws 80 and 82 of 
that Association are in the terms following :— 


“80. Delivery Contracts between members shall be 
made on the Official from given in the Appendix. 
Hedge Contracts between members may be verbal orin 
writing and when in writing shall be in one or other of 
the forms givén in the Appendix. Whether verbal or 
written all contracts shall be subject to the bye-laws, 
provided that in the case of Delivery Contracts Bye- 
laws 149 to 163 inclusive shall not apply. 

82. Contracts between members acting as commis- 
sion agents on the one hand and their constituents on 
the other shall be made subject to the bye-laws and a 
contract note in the form given in the Appendix (pages 
92; 93, 94 and 95) shall be rendered in respect of every 
such contract. Bye-laws 130 to 166 (inclusive) shall 
not apply to these contracts.” 

Bye-law 51-A originally required a deposit ata rate 
not less than Rs. 25 per bale and accordingly the cont- 
ract note submitted by the agent to the constituent 
used to contain the following clause at the end of the 
clause relating to payment of margin :— 

‘In addition to the above, the deposit (not carrying 
interest) payable under bye-law 51-A, namely, at arate 
not less than Rs. 25 per bale shall, when demanded, be 
made by you to'me/us in Bombay.” 

During the war bye-law 51-A was amended by re- 
ducing the minimum amount of deposit from Rs. 25 per 
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bale to Rs. 12-8-0 per bale and accordingly the Govern- 
ment of Bombay by a Notification made on the 19th Sep- 
tember, 1945, in exercise of the powers conferred by the 
Bombay Options in Cotton Prohibition Act, 1939 (Act 
XXV of 1939) provided that the contract note should 
also be amended so that the clause last quoted above 
should read as follows:— 

“In addition to the above, the deposit (not carrying 
interest) payable under bye-law 51-A, namely, at a rate 
not less than Rs. 124 per bale shall, when demanded, 
be made by you to me/us in Bombay.” 

In order to enforce war-time controls another amend- 
ment of the bye-laws was made whereby a new 
bye-law was added as bye-law 65-A. In view of this 
last mentioned amendment and in order to bring the 
contract note between the agent and the constituent 
into line with this new bye-law the Government of 
Bombay by the same Notification dated the 19th Sep- 
tember 1944 directed the inclusion of the two following 
clauses in the contract note, namely : 

“Tf this contract is a contract for sale, then if 
between us and other members of the Hast India Cotton 
Association we become, under the bye-laws, the first 
seller of the cotton so sold and if the last buyer exer- 
cises the right given by bye-law 65-A, you will then be 
bound by the provisions of that bye-law as between 
you and us. 

If this contract is a contract of purchase, and if bet- 
ween us and other members of the East India Cotton 
Association Ltd., we become the last buyers unless we 
shall have received express instructions from you in 
writing to the contrary, before the commencement of 
the delivery period if the contract is entered into before 
the commencement of the delivery period, or with the 
order if the contract is entered into during the permit- 
ted days of trading in the delivery period, we shall be 
at liberty at our option and without any further refer- 
ence to you to exercise the right given to the last buyer 
under bye law 65-A, andif we so exercise the right you 
will be bound by the provisions of that bye-law as 
between you and us.” 
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After all these amendments the coatract note to be 
rendered by ani agent to the constituent had to be in 
the form, a specimen copy whereof is set out at pages 
17 and 18 of the Paper Book. The contracts between 
the Appellants and the Respondent were made after the 
aforesaid contract note form came into vogue. The 
official Contract Note form to be used after the afore- 
said amendments opens with the following clause:— 


“*T/we have this day sold/bought for youin Bombay 
subject to the following conditions and to the Bye-laws 
of the East India Cotton Association Ltd., in force from 
time to time and subject also to my/our usual charges 
and terms of business as Commission Agents.”’ 

Then are inserted particulars of the description, 
quantity, price etc., of the cotton which is the subject- 
matter of the contract. Then follows the clause for 
payment of margin, the last sentence of which provides 
for payment of deposit payable under bye-law 51-A as 
amended, namely, at a rate not less than Rs. 124 per 
bale. At the end of the form are to be found the two 
new clauses required to he incorporated in every Cont- 
ract Note by the Government Notification already 
referred to. 

The Contract Notes actually rendered by the Appel- 
lants to the Respondent, however, were in forms, a 
specimen copy whereof isset out at pages 12—15 of the 
Paper Book. A comparison of the two forms of the 
contract notes will reveal the following differences :— 

(1) In the contract note rendered by the Appellants 
to the Respondent the last sentence providing for depo- 
sit at the end of the margin clause is missing. There is, 
however, a rubber stamp impression on the top of the 
back of the contract to the following effect :— 

“In addition to the above, the deposit (not carry- 
ing interest) payable under bye-law 51-A, namely, ata 
rate not less than Rs. 25 per bale shall, when demanded, 
be made by you to me/us in Bombay.” 

Evidently, this rubber stamp provision is a re- 
production of the sentence that used to be found at the 
end of the margin clause before bye-law 51-A was 
amended and the clause itself was amended by the 
Government Notification of 1944. 
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. (2) The two new clauses required to be inserted in 
the contract referred to above have also been omitted. 

The contention of.the respondent was that the con- 
tract notes actually issued were not in accordance with 
the bye-laws of the Association and were accordingly 
void under Section 8 of the Bombay Cotton Contracts 
Act, 1932, and that, that being so, the arbitration agree- 
ment incorporated in the contract note was also void 
and there could be no reference to arbitration and there 
could be no award as purported to have been made by 
the arbitrators on areference under the void contracts. 

The matter was dealt with by Mr. Justice Chagla 
who overruled the contentions of the Respondent and 
dismissed the application on 2nd July 1946. The 
learned Judge pointed out that whereas bye-law 80 
required that delivery contracts must be made on the 
official from and that the hedge contracts, when made in 
writing, must be made in the form given in the Appen- 
dix, clause 82 did not require that the contracts bet- 
ween members acting as commission agents on the 
one hand and their constituents on the other must be 
in writing or in particular form. According to the 
learned Judge bye-law 82 required two things, 
namely :— 

(i) that the contracts referred to therein should be 
made subject to the bye-laws, and 

(ii) that a contract note in the prescribed torm 
should be rendered in respect of every such contract. 

The learned Judge was of the opinion that section 8 
of the Bombay Cotton Contracts Act, 1932, only avoid- 
ed the contracts in case of contravention of the first 
requirement, namely, if the contracts were not made 
subject to the bye-laws, but had no concern with the 
contravention of the second requirement, namely, if 
the contract notes were not in the prescribed form. The 
learned Judge appears to have made a distinction bet- 
ween a contract and a contract note which was a mere 
evidence of the contract. According to him, even if the 
contract note was not in the prescribed form, that fact 
did not affect the pre-existing contract which had only 
to be made subject to the bye-laws but need not have 
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been made in writing at all. Accordingly, the learned 
Judge dismissed the application. 

Being aggrieved by that decision, the Respondent 
went up on appeal which was heard by Stone C.J. and 
Coyajee J. who accepted the appeal, set aside the dis- 
missal of the Respondent’s petition and gave the 
declaration prayed for and set aside the award. The 
Appellants have now come up on appeal before us after 
having obtained the necessary certificate from the 
Bombay High Court. 

We find ourselves in agreement with the decision 
of the appellate Court. Ordinarily, when a contract 
between the parties is reduced to writing, the writing 
becomes the repository of the contract and that writing 
only can be looked at to ascertain what the contract 
between the parties is, and if that writing is not in ac- 
cordance with the bye-laws, the contract itself must be 
void. We do not, however, feel pressed to emphasize 
this aspect of the matter, for, assuming that there was 
a pre-existing oral contract between the parties dehors 
the written contract note, as held by Chagla J. we 
have yet to see whether the so-called pre-existing oral 
contract was in accordance with the bye-laws, for if it 
were not, then it would be hit by section 8 of the Bom- 
bay Cotton Contracts Act, 1932. There is no sugges- 
tion that the terms of the so-called pre-existing oral 
contract were in any way different from the terms 
subsequently recorded in the contract notes actually 
issued. . 

In the first place we find that the last sentence in the 
margin clause, in order to be in accordance with the 
bye-laws, should have been as follows :— 

“In addition to the above, the deposit (not carrying 
interest) payable under bye-law 51-A, namely, ata 
rate not less than Rs. 12} per bale shall, when de- 
manded, be made by you to me/us in Bombay.” 

Instead of that sentence, we have the rubber stamp 
impression reading as follows :-— 

“In addition to the above, the deposit (not carrying 
interest) payable under bye-law 51-A, namely, at a 
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rate not less than Rs. 25 per bale shall, when demand- 
ed, be made by you to us in Bombay.” 


The respondent contends that this term is not in 
accordance with the bye-laws of the Association. The 
Appellants on the other hand contend that there is no 
discrepancy, because a provision for a rate not less 
than Rs. 25 per bale does not contravene or is not in- 
consistent with the provision for a rate not less than 
Rs. 123 per bale. In other words, any rate above the 
rate of Rs. 124 may be stipulated in accordance with 
the terms of business to which the contract was sub- 
ject, for it did not contravene the requirement that the 
rate should not be less than Rs. 124. It is true that the 
opening clause of the contract note makes the contract 
subject to the Appellants’ usual charges and terms of 
business, but the contract is at the same time sub- 
ject to the bye-laws of the Association. In order to 
reconcile the two, such terms of business as are not 
inconsistent with the bye-laws can only be permitted 
to prevail. The rubber stamp provision clearly im- 
poses on the respondent as the constituent the liability 
to deposit a higher amount as the minimum amount to 
be deposited and is to that extent not in accordance 
with bye-law 51-A. Apart from this consideration 
there is another serious objection to the rubber stamp 
provision. The language of that rubber stamp provi- 
sion clearly indicates that it purports to summarise 
and set out what is payable ‘under bye-law 51-A. 
In fact, as already stated above, bye-law 51-A had been 
amended and what is payable under the amended 
bye-law is not at a rate not less than Rs. 25 but 
at a rate not less than Rs. 124. Therefore, the rubber 
‘stamp provision wrongly summarises and sets out the 
provisions of bye-law 51-A and consequently is not in 
accordance with that bye-law. 

The contention of the Respondent has been and is 
that by reason of the omission of the two clauses at the 
end of the contract note actually issued by the Appel- 
lants it was not in accordance with the bye-laws. The 
learned Attorney-General appearing for the Appellants 
contends that the contract was expressly made subject 
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to the bye-laws and, therefore, the provisions of the 
new bye-law 65-A were by reference incorporated in 
the contract. This contention, we are satisfied, is 
unsound. Bye-law 65-A in terms regulates the rela- 
tionship between members and incorporation thereof in 
a contract between a member agent and an outsider 
constituent will make no sense and on a plain regding 
will be meaningless. Further, under bye-law 65-A 
the last buyer has certain options. The outstanding 
contract being one for purchase of 900 bales, the 
Appellants, if they became the last buyers, could, 
under that bye-law, exercise any of those options at 
their own discretion. In the second ofthe two clauses 
which have been omitted from the contract note this 
option has been made subject to express instructions of 
the constituent to the contrary, for it provides that 
the Appellants as agents would be free to exercise their 
option— 

‘“‘unless I/We shall have received express instruc- 
tions from you in writing to the contrary before the 
commencement of the delivery period if the contract is 
entered into before the commencement of the delivery 
period or with the order if the contract is entered into 
during the permitted days of trading in the delivery 

eriod.”’ 
. By reason of the omission of the two clauses, thisright - 
of the respondent as constituent is not made a term of 
the contract between the parties. It follows, therefore, 
that the so-called pre-existing oral contract is not in 
accordance with the bye-laws on this ground also. 

For reasons stated above, this appeal fails and must 
be dismissed with costs. 

PatanyaLi Sastr1J.—I agree that this appeal 
should be dismissed with costs, but I would prefer to 
rest my decision solely on the ground of the omission 
to include in the contract in question the two clauses 
newly added in the prescribed form in order to give 
effect to bye-law 65-A. Appeal dismissed. 

Agent for the appellants: Rajinder Narain. 

Agent for the respondent: M. 8. K. Sastri. 


S.C.R. SUPREME COURT REPORTS 15 
SHETH MANEKLAL MANSUKHBHAI 


v. 


MESSRS. HORMUSJI JAMSHEDJI GINWALLA 
AND SONS. 


[Saryip Fazit Aut, MEHR CHanD MAHAJAN and 
MUKHERJEA JJ.] 


Transfer of Property Act (IV of 1882), s. 58-A—Agreement to 
lease evidenced by correspondence—Lessee put im possession— Accep- 
tance of rent for several years—No registered lease deed—Suit for 
ejectment of lessee as trespasser—Maintainability—Docirine of part- 
performance, 


The predecessor in interest of the defendant, being desirous 
of putting up a factory in certain plots of land situated within 
a Talugdari estate which was under the management of the 
Government under the Gujarat Taluqdars Act, 1888, applied in 
writing to the Taluqdari Settlement Officer for a permsuent lease 
of the plots. The Taluqdari Officer agreed to grant a lease on 
certain terms subject to the sanction of the Government and 
forwarded a letter to the Government stating the offer to take 


the plots on lease, his provisional acceptance of the same sul- . 


ject to the sanction of the Government and the terms of the 
lease and by a Resolution dated 5th September, 1917, the 
Government granted the sanction. The defendant's predecessor 
was put in possession and though a formal lease deed was not 
executed and registered, the Taluqdari Officer and after the 
release of the estate by the Government, the agent of the 
talugdar, and the plaintiffs who came in as ijaradars.continued 
to receive the agreed rent up to 1932. In 1933 the plaintiffs 
instituted a suit to. eject the defendant alleging that he was a 
mere trespasser as there was no registered lease deed: 


Held, that the correspondence which passed between the 
defendant's predecessor-in-title and the Taluqdari Officer, the 
letter sent by the latter to the Government, and the Resolution 
of the Government dated 5th September, 1917, proved that there 
was a contract in writing to grant a lease on the terms stated 
in the Taluqdari Officer's letter, and as the defendant's predeces- 
sor was put in possession in furtherance of this contract and the 
rents agreed upon were accepted for several years, s. 53-A of 
_ the Transfer of Property Act was applicable to the case and the 
plaintiffs were not entitled to eject the defendant. 


Judgment of the Bombay High Court reversed. 
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APPEAL from the High Court of Judicature at Bom- 
bay: Appeal No. XXXVII of 1949. 


This was an appeal from a judgment and decree of — 
the Bombay High Court dated 9th March, 1943, in 
Second Appeal No. 717 of 1940, varying the decree of 
the Assistant Judge, Ahmedabad, in Appeal No. 173 
of 1936 reversing the decree of the joint Sub-Judge, 
Ahmedabad, in Suit No. 830 of 1933. 


R.J. Thakur, for the appellant. 


Nanak Chand Pandit, (Diwan Charanjit Lal, with 
him), for the respondents. 


1950. March 21. The judgment of the Court was de- 
livered by 


Mauasan J.—This is an appeal from the judgment 
and decree of the High Court of Bombay dated 9th March 
1943, and made in Second Appeal No. 717 of 1940 vary- 
ing the decree of the Assistant Judge, Ahmedabad, in 
Appeal No. 173 of 1936 reversing the decree of the 
Joint Sub-Judge, Ahmedabad, in Suit No. 830 of 1933. 


The suit out of which this appeal arises was filed by 
the respondent firm in ejectment to recover possession 
of survey Nos. 222, 223, 225 and 226 situate in 
Rampura in Ahmedabad district and for mesne profits, 
as early as July, 1933, and during its 17 years’ span of 
life it had a somewhat chequered career. Those res- 
ponsible for drawing up the pleadings did not take 
pains to comprehend correctly as to what they were 
about and the whole litigation was conducted in a 
slovenly and slipshod manner. Evidence which 
should have been produced at the beginning was allow- 
ed to be produced at a much later stage after the case 
went back on remand and the suit was determined by 
the Assistant Judge on fresh issues and fresh materials. 
It was in this confused state of the record that it was 
eventually decided by the High Court and its judg- 
ment is by no means satisfactory. The long time | 
take in deciding the suit which involved determina- 
tion of a few simple issues is such as is calculated to 
bring into ridicule the administration of justice. 
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There is a talukdari estate called the Bhankoda 
estate in Viramgam taluka in Ahmedabad district. It 
is jointly owned by several talukdars in different 
shares and comprises twelve villages one of which is 
Rampura in which the suit lands are situate. By 
Government Resolution No. 8179, dated 30th August 
1912, the estate was taken under Government manage- 
ment under section 28 of the Gujarat Talukdars Act 
(Bombay Act VI of 1888). The firm of Shah Manilal 
Maganlal and Bros. (predecessors in interest of the 
appellant) desired to erect a ginning factory on survey 
Nos. 223, 225, and 226 and with that object approached 
the Talukdari Settlement Officer for a permanent lease 
of these survey numbers, The said officer agreedto grant 
a lease subject to sanction of Government. By Resolu- 
tion No. 10795 of 1917 dated 5th September, 1917, the 
Government of Bombay granted the requisite sanction. 
Exhibit 181 is a certified copy of the letter from the 
Chief Secretary to Government to the Commissioner 
and to the Talukdari Settlement Officer and in detail 
it mentions the various steps taken to effect the trans- 
action. 

On 9th December 1916 an application was made by 
Shah Manilal Maganlal in writing signed by him to the 
Talukdari Settlement Officer offering to take a per- 
manent lease of the above mentioned survey numbers on 
an annual rental of Rs. 290 for the purpose of erecting a 
ginning factory. On 12th July, 1917, the said officer 
accepted provisionally this offer after taking into con- 
sideration the objections raised by some of the taluk- 
dars in respect of the grant of a lease. He submitted 
the papers to government with the following recom- 
mendations :— 

‘‘As the petitioner was in urgent need to start opera- 
tions during the current ginning- season I have in 
anticipation of Government sanction permitted him to 
enter upon the land and have the honour to approach 
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you for sanction under section 27 (A) of the Court of © 


Wards Act, the provisions of which have been made 
applicable to Talukdari Estates by section 29 (G) of 
the Gujarat Talukdars Act.” 
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The conditions of the lease agreed upon by the parties 
were annexed with this letter and a copy of the offer 
was also sent to Government. Ex. 181 recites the con- 
tents of the offer and states the undertaking given by 
the lessee. There is intrinsic evidence within its contents 
to show that these writings were signed by. the proposer. 
The Talukdari Settlement Officer in a signed writing 
accepted the offer and sent it for Government sanction. 
It further appears that he communicated his acceptance 
to the lessee and agreed to give a lease if Government 
gave sanction. The survey numbers in question were 
in possession of tenants and it was agreed that the 
lessee would take possession after making private set- 
tlements with them. It was also agreed that if no 
such private arrangement could be made, then the set- 
tlement officer would take steps to issue ejectment 
notice against the tenants. On 20th July, 1917, the 
Commissioner forwarded the papers to Government 
with his recommendations and the Government on 5th 
September, 1917, sanctioned the arrangement agreed 
to by the Talukdari Settlement Officer with Shah Mani- 
lal Maganlal. The sanction order is signed by the 
Chief Secretary to the Government and it contains an 
endorsement of its having been sent to the officers con- 
cerned. It is thus clear that a binding agreement to 
lease the survey numbers in question was effected bet- 
ween the Talukdari Settlement Officer and Shah Mani- 
lal Maganlal with the sanction of the Government. 
Though a draft of a formal deed of lease was prepared, 
no such document was formally executed or registered 
for reasons which it is not necessary to state herein. 

Soon after the agreement the lessee took possession 
of the survey numbers in suit and put up thereupon a 
ginning anda pressing factory, a bungalow, engine 
rooms and other structures. He tendered the agreed 
rent to the Talukdari Settlement Officer who received. 
it from him. He continued receiving it for about two 


‘years when the estate was released from the manage- 


ment of the Government and came under the manage- 
ment of thetalukdars. The manager appointed by the 
talukdars continued to receive rent from the lessee as 
had been settled by the Talukdari Settlement Officer. 
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On 4th May, 1924, a possessory mortgage of the ginn- 
ing factory along with all its buildings was effected by 
Shah Manilal Maganlal in the sum of Rs. 1,40,000 in 
favour of the defendant. The mortgage included in 
the schedule of the mortgaged property some other pro- 
perty as well. The two contestants in the suit, the 
defendant and the plaintiffs, acquired their rights in 
this property during the years 1924-25. The defend- 
ant came in asa mortgagee as above stated, while the 
plaintiffs came in as ijaradar and assignee of certain 
mortgage rights. The plaintiffs since then have been 
receiving the rent according to the grant made by the 
Talukdari Officer. In the year 1933 the appellant pur- 
chased the equity of redemption of the suit property 
at a court auction and became vested with all the 
rights of Manilal Maganlal in this property, the value 
of which has now been estimated in the neighbourhood 
of Rs. 38,000. 

In the year 1933 the plaintiffs discovered that 
the defendant had no registered lease in his 
favour and therefore in law he was not entitled 
to the rights of a permanent tenant in respect of 
the survey numbers in dispute. They therefore 
instituted the present suit for ejectment of the 
defendant. Inthe 2nd and 3rd paragraphs of the 
plaint it was admitted that in the course of the 
correspondence with the Government of Bombay a lease 
was negotiated between the firm of Shah Manilal 
Maganlal and the Talukdari Settlement Officer in respect 
of the survey numbers in dispute for a period of fifty 
years at an annual rental of Rs. 290, but it was stated 
that because Manilal Maganlal did not execute a formal 
registered lease they were in possession as trespassers. 
In the 4th paragraph the authority of the Talukdari 
Settlement Officer to grant the lease was also challeng- 
ed. In the 8th paragraph it was seid that the plaint- 
iffs received the amount of the lease up to 3ist July 
1932 and that no notice was necessary to be given, the 
position of the defendant being that of a trespasser. 
It was however alleged that a notice was given on 
25th December 1930. 
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The suit was defended on a number of grounds, 


Sheth Manekntar “ler alia, it was pleaded that the plaintiffs had no 
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right to sue in ejectment, not being the landlord inas- 
much as they had not obtained any right in the land 
itself and had not acquired complete title by an assign- 
ment of the whole of the interest of the talukdars in the 
survey numbers in dispute. It was pleaded that the 
defendant was a permanent tenant ofthe survey num- 
bers and that the plaintiffs’ own conduct debarred them 
from claiming ejectment. 

The trial Judge decreed the suit on the finding that 


- as no written lease was forthcoming it'should be deemed 


to be non-existent. It was said that no efforts had been 
made to show that the Settlement Officer had sanctioned 
with the approval of the Government a permanent 
lease in respect of survey Nos. 223 and 225 to Shah 
Manilal Maganlal. In the concluding part of the judg- 
mentit was remarked that the doctrine of equitable part 
performance could not apply to the present case. Though 
no specific issue was raised on this point, the matter 
seems to have been argued at some stage before the 
trial Judge on facts found or admitted. There was 
an unsuccessful effort to obtain a review of this 
decision on the ground of discovery of fresh 
materials. Thereafter the matter was taken to the 
court of appeal and it wasalleged in ground No. 3 that 
the Subordinate Judge had erred in not considering the 
position created in the case by the equitable rule of law 
embodied in section 53-A of the Transfer of Property 
Act. On 30th July, 1938, the appellate court made an 
order of remand under Order XLI, Rule 25, and calied 
for a report on the following two issues :— 

(1) Whether the plaintiff was a mortgagee in occupa- 
tion of 8. Nos. 222, 223, 225 and 226 ? 

(2) Whether the suit was bad for non-joinder of 
parties ? 

The trial Judge reported on the remand issues against 
the plaintiffs. He also admitted in evidence a number 
of documents produced after remand and one of these 
is Ex. 181. A point was raised that documents produced 
after remand were not relevant tothe issues remanded 
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and should not be admitted. This ‘contention was 
overruled, The Assistant Judge allowed the appeal on 


27th April, 1940. He held that the plaintiffs had failed 


to establish their right to maintain the suit either as 
ijaradars or as assignees of mortgage rights. In 
para. 21 of his judgment he observed as follows :— 

“« Ex. 181 shows that the terms of the lease have 
been reduced to writing though no regular lease 
appears to have been executed. On the question whe- 
ther the lease is binding on the plaintiff, I think sec- 
tion 53-A of the Transfer of the Property Act is a 
complete answer. Kx. 181 shows that the Talukdari 
Settlement Officer, with the sanction of the Government, 
contracted tolease out these lands. The writing is 


. signed by the Government. ‘The terms of the lease can 


be ascertained clearly from Ex. 181. It is not denied 
that the defendant’s predecessor-in-title was put in 
possession of this property in performance of that con- 
tract. Also the acceptance by the Talukdari Settle- 
ment Cfficer as well as by the plaintiff of the rent of 
the property as fixed by that contract shows that the 
possession of the defendant and his predecessor-in-title 
was in part performance of the contract of lease. 
Admittedly, there is no registered lease. The condi- 
tions of section 53-A of the Transfer of Property Act are- 
fully satisfied and the plaintiff cannot, therefore, eject 
the defendant on the ground that there is no registered 
lease.” 

Further on the learned Judge said that section 53-A of 
the Transfer of Property Act embodied the doctrine of 
estoppel and a plea to that effect had been taken inas- 
much as the defendant had pleaded that the plaintiffs 
were estopped by their conduct from asking for posses- 
sion and that therefore no separate issue was raised on 
this point. 

The unsuccessful plaintiffs went. up in second appeal 
against this decision to the High Court of Bombay. 
The High Court allowed the appeal and modified the 
decree of the Assistant Judge. It decreed the plaint- 
iffs’ suit in respect of survey Nos. 223 and 225 and 
dismissed the suit in respect of survey Nos. 222 and 226. 
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On the question of the plaintiffs’ ‘title to maintain the 
suit the High Court reached the following decision :— 


“Tf it were necessary we would hold that the 
plaintiff has sufficiently proved that it is entitled to 
maintain this suit in its capacity as ijaradar as well as 
assignee from the mortgagees. But we think even apart 
from that, plaintiff is entitled to bring this suit because 
on the defendant’s own admission he has paid rent to 
the plaintiff for three of the suit fields, viz., survey 
Nos. 223, 225 and 226, and that too not the interest of 
84 Dakdas in them but for all the 100 Dakdas. In 
fact, ever since the plaintiff came on the scene the 
defendant has treated the plaintiff as the landlord as 
regards these three survey numbers, and in the present 
suit, therefore, the defendant cannot dispute the 
plaintiff's right to sue.” 

In a later part of the judgment it was observed that 
in any case Ginwallaas the manager of the plaintiff firm 
would be entitled to continue the present suit. as recei- 
ver. On the second question thelearned judges of the 
High Court observed as follows:— 

“We do not think it necessary to decide whether if 
there had been a signed contract by the transferor in 
the present case,it would have fallen undersection 53-A, 
‘because, in our opinion, the correspondence which is | 
summarized in the Government Resolution cannot be - 
regarded as evidence of the contract, and secondly, the 
terms of the contract also cannot be deduced from the | 
correspondence with any reasonable certainty. We, 
therefore, hold that the Government Resolution on 
which the defendant relies is no evidence of the writing 
of acontract referred to in section 53-A of the Transfer 
of Property Act, and apart from that the defendant has 
no legal basis on which he can claim to hold the land 
either as a permanent lessee or for a particular period.” 

The principal questions canvassed in this appeal are, 
whether the plaintiff firm has proved its title to main- 


tain the present suit in ejectment against the defendant 


and whether the defendant is entitled to the benefit of 
the provisions of sec. 53-A of the Transfer of Property 
Act. The question as to the maintainability of the suit 
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against the defendant without a proper notice was raised 
before the High Court but permission to argue it was 
refused because the matter had not been raised in 
either of the lower Courts. 


The appeal was elaborately argued before us by the | 


learned counsel for the parties, butin our view, it is 
not necessary to consider and decide all the points urged 
because we consider that the Assistant Judge was right 
in entertaining and giving effect to the plea under 
sec, 53-A of the Transfer of Property Act and we are 
satisfied that no substantial grounds existed for 
reversing that decision in second appeal. This section 
introduced in the Transfer of Property Act in 1929 
is in these terms :— 

‘‘Where any person contracts to transfer for con- 
sideration any immovable property by writing signed 
by him or on his behalf from which the terms necessary 
to constitute the transfer can be ascertained with rea- 
sonable certainty, 

_ aodthe transferee has, in part-performance of the 
contract, taken possession of the property or any part 
thereof......and has done some act in furtherance of the 
contract; @nd the transferee has performed or is willing 
to perform his part of the contract, 

then, notwithstanding that the contract, though 
required to be registered, has not been registered........ 
the transferor or any person claiming under him shall 
be debarred from enforcing against the transferee and 
persons claiming under him any right in respect of the 
property of which the transferee has taken or continued 
in possession, other than aright expressly provided by 
the terms of the contract........ ses 

The section is a partial importation in the 
statute law of India of the English doctrine of 
part performance. It furnishes a statutory defence 
to a person who ‘has no registered title deed 
in his favour to maintain his possession if he can 
prove a written and signed contract in his favour and 
some action on his part in part-performance of that 
contract. In order to find whether the defendant in 
the present case has satisfied the conditions of the 
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section, it has to be held proved that the Talukdari 
Settlement Officer contracted to give a lease of the 
survey numbers in suit to Manilal Maganlal by a 
writing signed by him and that from this writing the 
terms of the tenancy can be ascertained with reasonable 
certainty. It has further to be held established that 
the transferee took possession of the property or did 
any acts in furtherance of the contract. It may be 
mentioned that in cases of lease the legislature has 
recognized that the equity of part performance is an 
active equity asin English law and is sufficient to 
support an independent action by the plaintiff. (Vide 
8. 27-A of the Specific Relief Act), This section however 
applies to contracts executed after lst Rpril, 1930,.and 
has no application in the present case; but there can 
be no manner of doubt that the defence under Section 
53-A is available to a person who has an agreement of 
lease in his favour though no lease has been executed 
and registered. We are satisfied that the defendant 
has fulfilled both the conditions necessary to attract 
the application of the section in the present case. The 
High Court was in error when it held that the corres- 
pondence summarised in Ex. 18} eould not be treated 
as evidence of the contract and thatits terms could not 
be reasonably deduced from this document. It is no 
doubt true that Ex. 181 is merely secondary evidence 
of the agreement of lease but it is equally true that it 
is a very reliable piece of secondary evidence coming as 
it does from government records. It furnishes proof 
of the fact that there was an acceptance in writing 
under which the contract to transfer the survey numbers 
in suit by way of lease was effected by the Talukdari 
Settlement Officer in favour of Manilal Maganlal. 
The offer was also in writing signed by the offeror. 
The Government Resolution which made the agreement 
binding was also in writing and was signed by compe- 
tent authority. No objection as to admission of secon- 
dary evidence could be taken in this case as the 
primary evidence was in the possession either of the 
plaintiff or of the talukdars, the predecessors in interest 
and ia spite of notice it was not produced. Reference 
in this connection may be made to the statement of the 
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plaintiff in the witness box which is to the following 
effect :-— 

““T must have read the correspondence with T.S.0. 
since it isso recited in the para. 2 of the plaint. I cannot 
say whether that correspondence is in my office or with 
the talukdars. I cannot say without that correspond- 
ence as to whether T.8.0. has called survey No. .226 
as Lalliti and hence the talukdars are-not entitled to 
any income for it. I also cannot say without that 
- gorrespondence that the rents of survey Nos. 225 and 
223 were fixed at Rs. 135 and Rs. 115 respectively and 
that Rs. 45 were to be taken by way of sugar...” 

In another part of the same statement he said that 
the talukdars had got the records of the time preceding 
his management. It appears that the original docu- 
ments were returned to the talukdars after the discharge 
of the Talukdari Settlement Officer and were in the 
possession. and power of the plaintiff or his predecessors 
in interest and they were not produced by him in spite 
of notice. Para. 2 of the plaint clearly recites that 
there was correspondence between the TalukdariSettle- 
ment Officer and the defendant’s predecessor in interest 
under which'a lease was negotiated. The plaintiff’s 
knowledge of this correspondence and its contents is 
thus prima facie established and leads to the conclu- 
sion that it was in his possession or power and he has 
intentionally withheld it. Without.a perusal of this 
correspondence the facts recited in para. 2 of the 
plaint could not have been mentioned in the 
plaint. Once it is held that Ex. 18) is good 
secondary evidence of the agreement of lease, there 
can then be no hesitation in holding that by an offer 
and an acceptance made in writing and signed by the 
respective parties an agreement was completed between 
the Talukdari Settlement Officer and the predecessor in 
interest of the defendant and that necessary sanction of 
the Government was also in writing signed by the 
officer concerned. It has further to:be held that the 
terms of the contract can be fairly deduced from the 
recitals of this document. The only important clause 
with which we are concerned in the present case is as to 

the nature of the tenancy. It is clearly recited therein 
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that the lease was to be of a permanent character and 
the terms as regards rental could be revised after a 
period of fifty years. The rent payable is recited in 
unambiguous terms in the document as Rs. 290 per 
annum. 

It was not denied that the lessee took possession after 
this agreement was arrived at. It was argued that 
possession was taken before sanction of the Government 
was obtained in September, 1917. There is however no 
proof of this except a bare recital in the Talukdari 
Settlement Officer’s letter to Government that he had 
permitted the defendant to enter on the land in antici- 
pation of Government’s sanction. As already pointed 
out, the possession was with the tenants and had to be 
taken after entering into an arrangement with them or 
by issuing notice to them. It is not possible to think 
that this could have happened in such a short space of 
time as elapsed between the middle of July and the 
beginning of September. In any case the factory could 
not have been built before the sanction of the Govern- 
ment wasreceived. Notonly did the lessee take posses- 
sion in part-performance of the agreement but he offered 
the rent agreed upon and paid it not only to the Taluk- 
dari Settlement Officer but to all those who subse- 
quently managed the interest of the talukdars in the 
survey numbers in dispute. The original lessee after 
having entered into possession of the property effected 
a mortgage of it in favour of the defendant. The 
defendant advanced a substantial sum on security of 
the property to the lessee. The equity of redemption 
was sold at an auction sale. The defendant and his 


- predecessor in interest were willing to perform their 


part of the contract. Asa matter of fact, they have 
performed the whole of it. All that remains to be done 
is the execution of a lease deed by the lessor in favour 
of the lessee and of getting it registered. The plaintiff 
in para. 6 of the plaint in unambiguous terms admitted 
that he received the amount of the lease up to 31st 
July, 1932, in respect of the survey numbers in dispute. 
It is difficult to imagine what lease he was referring 
to in the absence of a registered deed of lease. It 
oould only mean the agreement of lease given in writing 
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and signed by the Talukdari Settlement Officer. 
It is in pursuance of this agreement of lease that all the 
subsequent acts above mentioned were done. It may 
also be observed that an agreement of lease creating a 
present demise but not registered is admissible under 
S. 49 of the Indian Registration Act as evidence of part 
performance and Ex. 181 is secondary evidence of that 
agreement. A formed lease is not necessary to attract the 
application of S$. 53-A of the Transfer of Property Act. 


All that is required is that an agreement in writing 
signed by the transferor can be gathered from the 
evidence. The correspondence mentioned in Ex. 181 


fully establishes that fact. 


We are therefore of the opinion that the learned 
Assistant Judge rightly dismissed the plaintiff’s suit 
and the High Court was in error in interfering with that 
decision in second appeal. The result therefore is that 
the appeal is allowed, the decision of the Assistant 
Judge restored and that of the High Court reversed. 
The circumstances of the case are such that we would 
make no order as to costs. The defendant was at fault 
in not producing all the documentary evidence at the 
proper stage of the case and he has been enabled to 
avail himself of the defence furnished to him under 
S. 53-A by reason of the admission in evidence after 
remand of Ex. 181, which though not properly admit- 
ted at that stage was not rejected by the High Court 
and could not be rejected at the stage when we dealt 
with the case. The parties are therefore left to bear 
their own costs throughout. 


Appeal allowed. 
Agent for the appellant: S. P. Varma. 


Agent for the respondent : Ganpat Rat. 


1—3 S$ C Indiaf“8 


1930 


Sheth Maneklal 
_ Mansukhbhai 
v. 
Messrs. Hor- 
musi Famshedjt 
Ginwalla and 
Sons. 


Mahajan 7. 


88 SUPREME COURT REPORTS [1950] 


A. K. GOPALAN 
v. 
THE STATE OF MADRAS. 


UNION OF INDIA : INTERVENER. 


{Suet Harmar Kania CJ., Sarvw Fazi Aut, 
Patanyatt Sastr1, MEHR CHAND MAanayANn, 
Muxueryea and S. R. Das JJ.] 


Preventive Detention Act (IV of 1950), ss. 3, 7, 10-14-—Valid- 
ity—Constitution of India, 1950, Arts. 13, 19 to 22, 32—Law 
relating 10 preventive detention—Whether infringes Fundamental 
Right as to freedom of movement—Whether subject to judicial 
review as to reasonableness under Art. 19 (5)-—Scope of Art. 19— 
Right of free movement and Right to personal liberty, nature and 
incidents of~Art. 22, whether complete code as to preventive deten- 
tion—Scope and applicability of Art. 21—“Law,” “procedure 
established ‘by law,” meanings of—Whether include rules of natural 
justice—Construction of Art. 21—American decisions on “due pro- 
cess of law,” value of--Omission to provide objective standard for 
satisfaction of authorities, to pravide for oral hearing or leading of 
evidence, to fix maximum period of detention, and to specify “cir- 
cumstances” and “classes of cases” where period of detention may 
be extended over 3 months, prohibiting detenu from disclosing 


~ grounds of detention—Validity of law—Construction of Constitution 


~—Reference to: debates and Report of Drafting Committee— 
Permissibility. : 

- The Petitioner who was detained under the Preventive 
Detention Act (Act IV of 1950) applied under Art. 32 of the Con- 
stitution for a writ of Aabeas corpus and for his release from 
detention, on the ground that the said Act contravened the pro- 
visions of Arts. 13, 19, 21 and 22 of the Constitution and was 
consequently ultra vires and that his detention was therefore’ 
illegal : ; 

Held, per Kanu C. J., Patanjatt Sasrat, Muxneryea and 
Das JJ. (Fazt Aut and Manayan JJ. dissenting)—that the Preven- 
tive Detention Act, 1950, with the exception of Sec. 14 thereof 
did not contravene any of the Articles of the Constitution and 
even though Sec, 14 was «lira vires inasmuch as it contravened 
the provisions of Art. 22(5) of the Constitution, as this section was 
severable from the remaining sections of the’ vact, the invalidity 
of Sec. 14 did not affect the validity of the Act as a whole, and 
the detention’ of the petitioner was not illegal, 


Faz. Aur and Manayan JJ.—Section 12 of the Act was also 
ulira vires, and since it contravened the very provision in the 
ey 


‘ 
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Constitution under which the Parliament derived its competence 
to enact the law, the detention was illegal. 

Held, by the Full Court (Kania C. J., Fazi Axi, Patanyact 
Sastri1, Manajan, Muxueryea and Das JJ.)—Section 14 of the 
Preventive Detention Act, 1950, contravenes the provisions of 
Art. 22 (5) of the Constitution in so far as it prohibits 
a person detained trom disclosing to the Court the grounds on 


which a detention order has been made or the representation . 


made by him against the order of detention, and is to that extent 
uitra vires and void. 

Per Kania C. J, Patranyati Sastri, Manajyan, MuKHERJEA 
and Das Jj. (Fazi Aut J. dissenting)—Article 19 of the Consti- 
tution has no application to a law which relates directly to 
preventive detention even though as a result of an order vf 
detention the rights referred to in sub-cls. (a) to (e) and (g) in gen- 
eral, and sub-cl. (d) in particular, of cl. (1) of Art. 19 may be res- 
tricted or abridged; and the constitutional validity of a law relat- 
ing to such detention cannot therefore, be judged in the light 
of the test prescribed in cl. (5) of the said Article. 


Das J.—Article 19 (1) postulates a legal capacity to exercise 
the rights guaranteed by it and if a citizen loses the freedom 
of his person by reason of lawful detention as a result of a con- 
viction for an offence or otherwise he cannot claim the rights 
under sub-cls. (a) to (e) and (g) of Art. 19 (1); likewise if a citizen’s 
property is compulsorily acquired under Art. 31, he cannot claim 
the right under sub-cl. (f) of Art. 19 (1) with respect to that pro- 
perty. In short the rights under sub-cls. (a) to (e) and (g) end 
where lawful detention begins and therefore the validity of a 
preventive detention Act cannot be judged by Art. 19 (5). 

Mauajan J.—Whatever bethe precise scope of Art. 19 (1) (d) 
and Art. 19 (5) the provisions of Art. 19 (5) do not apply to a 
law relating to preventive detention, inasmuch as there is a 
special self-contained provision in Art. 22 regulating it. 

Faz. Ari J.—Preventive detentionis a direct infringement 
of the right guaranteed in Art. 19.(1) (d), even if a narrow con- 
struction is placed on the said syb-clause,‘and a law relating 
to preventive detention is therefore subject to such limited judi- 
cial review as is permitted by Art. 19 (5). 

Per Kania C. J., Patanyatt Sasrri, Muxueryea and Das Jj. 
(Fazz At J. dissenting)—-The concept of the right “to move 
freely throughout the territory of India” referred to in 
Art. 19 (1) (d), of the Constitution is entirely different from the 
concept of the right to “personal liberty” referred to in Art. 21, 
and Art. 19 should not, therefore, be read as controlled by the 
provisions of Art. 21. The view that Art. 19 guarantees sub- 
stantive rights and Art. 21 prescribes the procedure is incorrect. 
Das. J.—Article 19 protects some of the important attributes 
of personal liberty as independent rights and the expression 
“Personal liberty” is used in Art. 21 as a compendious term 
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including within .its meaning all varieties of rights which 
go to make up the personal liberties of men. 


Faz Aut J.—Even if it be assumed that Art. 19 (1)(d) does not 
refer to “personal liberty” and that it. bears the restricted mean- 
ing attributed to it, that is to say, it signifes merely the right to 
move from one locality to another, preventive detention must be 
held to affect this limited right of movement directly and  sub- 
stantially. One of the objects of preventive detention is to res- 
train a person detained from moving from place to place so that 
he may not spread disaffection or indulge in dangerous activities 
in the places he visits. The same consideration applies to the 
cases of persons who are interned or externed. Hence, extern- 
ment, internment and certain other forms of restriction on 
mtovement have always been treated as kindred matters belong- 
ing to the same group or family, and the rule which applies to 
one must necessarily apply to the others. 


Per Kania C. J., Paranyaur Sasrar and Das JJ. (Managan J. 
dissenting).—Article 22 does not form a complete code of consti- 
tutional safeguards relating to preventive detention. To the 
extent that provision is made in Art, 22 it cannot be controlled 
by Art. 21; but on points of procedure which expressly or by 
necessary implication are not dealt with by Art. 22, Art. 21 will 
apply. Das J.—Art. 21 protects substantive rights by requiring 
a procedure and Art. 22 lays down the minimum rules of pro- 
cedure that even the Parliament cannot abrogate or overlook. 
Manayan J.—Art. 22 -contains a self-contained code of constitu- 
tional safeguards relating to preventive detention and cannot be 
examined or controlled by the provisions of Art. 21, The princi- 
ples underlying Art. 21 are however kept in view in Art. 22 and 
there is no conflict between these articles. MuxnerjEa J.— 
Even assuming that Art. 22 is not a self-contained code relating 
to preventive detention and that Art. 21 would apply, it is not 
permissible to supplement Art. 22 by the application of rules of 
natural justice. Fazx Axi J.—Art. 22 does’ not form an exhaust- 
ive code by itself relating to preventive detention. Parliament 
can make further provisions and if it has done so Art. 19 (5) may 
be applied to see if those provisions have transgressed the bounds 
of reasonableness. 


Per Kanta C. J, Muxneryea and Das JJ. (Faz. Aur J. 
dissenting) —In Art.21 the word “law” has been used in the 
sense of State-made law and not as an equivalent of law in the 
abstract or general sense embodying the principles of natural 
justice; and “procedure established by law” means procedure 
established by law made by the State, that is to say, the Union 
Parliament or the Legislatures of the States, It is not proper to 
construe this expression in the light of the meaning given to the 
expression “due process of law” in the American Constitution, 
by the Supreme Court of America. Patanyaur Sastar J.—“Law” 
in Art. 21 does not ‘mean the jus naturale of civil law but means 
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positive or State-made law. “Procedure established by law” 
does not however mean any procedure which may be prescribed 
by a competent legislature, but the ordinary well-established 
criminal procedure, i.e., those settled usages and normal modes 
of procedure sanctioned by the Criminal Procedure Code, which 
is the general law rd criminal procedure in this country. 
The only alternative to this construction, if a constitutional 
transgression is to be avoided, is to interpret the reference to “law” 
as implying a constitutional amendment pro tanto, for it is only 
a law enacted by the procedure provided for such amendment that 
could modify or override a fundamental right without contraven- 
ing Art. 13 (2). : 


Fazt Aur J.—There is nothing revolutionary in the view that 
“procedure established by law” must include the four principles of 
elementary justice which inhere in and are at the root of all civi- 
lized systems of law, and which have been stated by the American 
Courts and jurists as consisting in (1) notice, (2) opportunity to 
be heard, (3) impartial tribunal and (4) orderly course of pro- 
cedure. These four principles are really different aspects of the 
same right, namely, the right to be heard before one is condemned. 
Hence the words “procedure established by law”, whatever its 
exact meaning be, must necessarily include the principle that no 
person shalf be condemned without hearing by an impartial 


tribunal. 


Per Kanra C. J., Fazz Avi, Patanyatr Sastri, MaAnHayan 
and Das JJ.—Section 3 of the Preventive Detention Act, 1950, 
does not delegate any legislative power to an executive officer 
_ but merely confers on such officer a discretion to enforce the law 
made by the legislature, and is not therefore invalid on this 
ground. The fact that the section does not provide an objective 
standard for determining whether the requirements of law have 
been complied with, is not a ground for holding that it is invalid, 
Faz. Att J.—Section 3 is however a reasonable provision only 
for the first step, i.e., for arrest and initial detention and must be 
followed by some procedure for testing the so-called subjective 
satisfaction, which can be done only by providing a suitable 
machinery for examining the grounds on which the order of 
detention is made and considering the representations of the 
persons detained in relation to those grounds. 


Per Kania C, J... Manayan and Das JJ.—Section 7 of: the 
said Act is not invalid merely because it does not provide for an 
oral hearing or an opportunity to lead evidence but only gives a 
right to make a representation. Right to an oral hearing and 
right to give evidence are not necessarily implied in the right to 
make a representation given “by Art.. 22. 

Fer Santa C. J. and Manayan J.—The provision contained in 
Sec. 11 that a person may ‘be detained for such period as the 
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State thinks fit does not contravene Art, 22 (7) and it is not there- 
fore invalid. 


Per Kanta C, J., Patanyatt Sastri, Muxueryea and Das Jj. 
(Faz. Aut and Manayan JJ. dissenting).—Article 22 (7) means 
that Parliament may prescribe either the’ circumstances under 
which, or the class or classes of cases in which, a person may be 
detained for a period longer than three months without reference 
to an advisory board. It is not necessary that the Parliament 
should prescribe both. The matters referred to in clauses (a) 
and (b) of sub-sec. (1) of Sec. 12 constitute a sufficient descrip- 
tion of such circumstances or classes of cases and Section 12 is 
not therefore open to the objection that it does not comply with 
Art. 22(7). Das J.—Parliament has in fact. and substance pres- 
cribed both in clauses (a) and (b) of sub-sec. (1) ’ of Sec. 12. 


Fazit Aut and Manajan JJ.—Article 22 (7) means that both 
the circumstances and the class or classes of cases (which are two 
different expressions with different meanings and connotations) 
should be prescribed, and the prescription. of one’ without the 
other will not be enough. The enumeration of the subjects for 
reasons connected with which a law of preventive detention 
could be made contained in cls. (a) and (b) of sub-sec. (1) of Sec. 12 
does riot amount to prescribing the circumstances under which, 
or the class or classes of cases in which, a person can be detained 
for more than three months. 


Per Kania C. J.—-While it is not proper to take into consi- 
deration the individual opinions of members of. Parliament or 
Convention to construe the meaning of a particular clause, when 
a question ,is raised whether a certain phrase or expression was 
up for consideration at all or not, a reference to the debates may 
be permitted. Paranyart Sastrrr J.—In construing the provisions 
of an Act, speeches made in the course of the debates on the bill 
should not be taken into consideration. Muxueryza J.—In 
construing the Constitution it is better to leave out of account 
the debates in the Constituent Assembly, but a higher value may 
be placed on the report of the Drafting Committee. 


OricinaL Jurispicrion : Petrrion No. XIII oF 1950. 


Application under Art. 32 (1) of. the Constitution 
of India for a writ of Aabeas corpus against the deten- 
tion. of the appellant in the Madras jail in pursuance 
of an order of detention made under the Preventive 
Detention Act, 1950. The material facts of the case 
and arguments of counsel are set out in detail in the 
judgments. The relevant provisions of the Preventive 
Detention Act, 1950, are printed below. 
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1. Short title, extent and duration—This Act may be called 
the Preventive Detention Act, 1950, . 


(2) It extends to the whole of India...... 


(3) It shall cease to have effect on the Ist day of April, 1951, 
save as respects things done or omitted to be done before that 
date. 

2. Definitions-In this Act, unless the context otherwise 
requires. 

- (a) “State Government” means, in relation to a Part C 
State, the CKief Commissioner of the State ; and 

(2) “detention order” means an order made under 
Section 3.. 

3. Power to make orders detaining certain persons—(1) The 

Central Government-or the State Government may— 


(a) if satisfied with respect to any person that with a view 
to preventing him from acting in any manner prejudicial to— 
(i) the defence of India, the relations of India with 
foreign powers, or the security of India, or 
(ii) the security of the State or the maintenance of 
public order, or 
(ii) the maintenance of supplies and services essential 
to the community, or 
(4) if satisfied with respect to any person who is a foreigner 
within the meaning of the Foreigners Act, 1946 (XXXI of 1946), 
that with a view to regulating ‘his continued presence in India or 
with a view to making arrangements for his expulsion from 
India 
it is necessary so to do, make ani order directing that such 
person be detained. 


(2) Any District Magistrate or Sub-Divisional Magistrate, or 
in a Presidency-town, the Commissioner of Police, may, if satisfied 
as provided in sub-clauses (i) and (ii) of clause (a) of sub-sec- 
tion (1), exercise the power conferred by the said sub-section. 


(3) When any order is made under this section by a District 
Magistrate, Sub-Divisional Magistrate or Commissioner of Police, 
he shall forthwith report the fact to the State Government to 
which he is subordinate together with the grounds on which the 
order has been made and such other particulars as in his opinion 
have a bearing on the necessity for the order, 


7. Grounds of order of detention to be disclosed to persons 
affected by the order—(1)When a person is detained in pursuance 
of a detention-order, the authority making the order shall, as soon 
as may be, communicate to him the grounds on which the order 
has been made, and shall afford him the earliest opportunity of 
making a representation against the order, in a case where such 
order has been made by the Central:Government, to that Govern- 
ment, and in a case where it has been made by a State Govern- 
ment or an officer subordinate thereto, to the State Government. 


. \ 
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. 1950745 ay ‘Confirmation of detention order.—In any case where the- 

~~ .:, Advisory Board has reported that there is in its opinion sufficient 

A. K.Gopalan cause for the detention of the person concerned, the Central 

v- .~ Government or the State Government, ‘as the case may be, may 

The State + confirm the detention order and continue the detention ot thee 
ao person concerned for such period as it thinks fig. 


-~>— 12. Duration of detention in certain cases —(1) Any person 
. ‘detained in any of the following classes of cases or under any of 
; the. following circumstances may be detained without obtaining: 
___.-the, opinion_of an. Advisory Board for a period longer than three 
: months, but not exceeding one year from the date of his detention, 
. namely, where such person has been detained with a view to- 

_ preventing him from acting in any manner prejudicial to—~ - 


(a) the defence of India, relations of India with foreign 
powers or the security of India ; or_. ._ 
(b) the security SY a State or, the _maintenanes of public: 
order. * Sandie 
14, Disdosure se grounds of detention, etc. _(1) No court 
shall, except for the purpose of a prosecution. for-an offence 
punishable under ‘sub-section (2), allow any statement to be 
made, or any evidence to be given, before it of the substance of* 
any communication made under section 7-of the grounds on 
which a detention order has been made against any: person or of 
any representation made by him against such order; and not- 
. withstanding anything contained in any other law, no court shall. 
be entitled to require any public officer to produce beforeit, or: 
‘to disclose the substance of, any such communication or repre-- 
sentation made, or the proceedings of an Advisory Board or that- 
- part of the report of an Advisory Board which is confidential. 


(2) It shall- be an offente punishable with imprisonment for- 
aterm which may extend to one year, or with fine, or with both, . 
, ‘for any person to disclose or publish without the. previous. 
: authorisation of the Central Government or the State Govern- 
ment, as the case may be, any contents or matter purporting to - 
be contents of any such communication or representation as is 

referred to in sub-section (1): 


Provided that nothing in this sub-section shall apply fo a. 
- disclosure made .fo his legal adviser oY @ person who is the sub- - 
‘ject of a detention order. ; 


(M. K. Nambiar (S. K. Aiyar and V. G. Rao, ; 
with him) for the petitioner. ~ ; 
~.. .. K.. Rajah Aiyar, Advocate- General of Madras 
(C. R. Pattabhi Raman and R. eGanapalt, with him) 
for the State of Madras. 
_M. C. Setalvad, Attorney-General for India ( Finda 
lal, with him) for the Union of see 


co. irs 
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1950. May 19. The following Judgments were 
delivered. 


Kania C. J.—This is a petition by the applicant 
under article 32 (1) of the Constitution of India for a 
writ of habeas. corpus against his detention in the 
Madras Jail. In the petition he has given various 
dates showing how he has been under detention since 
December, 1947. Under the ordinary Criminal Law 
he was sentenced to terms of imprisonment but those 
convictions were set aside. While he was thus under 
detention under one of the orders of the Madras State 
Government, on the Ist of March, 1950, he was served 
with an order made under section 3 (1) of the Preven- 
tive Detention Act, IV of 1950. He challenges the 
legality of the order as it is contended that Act IV of 
1950 contravenes the provisions of articles 13, 19 and 
21 and the provisions of that Act are not in accordance 
with article 22 of the Constitution. He has also chal- 
lenged the validity of the order on the ground that it 
is issued mala fide. The burden of proving that alle- 
gation is on the applicant. Because of the penal pro- 
visions of section 14 of the impugned Act the applicant 
has not disclosed the grounds, supplied to him, for his 
detention and the question of mala fides of the order 
therefore cannot be gone into under this petition. 


The question of the validity of Act IV of 1950 
was argued before us at great length. This is the first 
case in which the different articles of the Constitution 
of India contained in the Chapter on Fundamental 
Rights has come for discussion before us. The Court 
is indebted to the learned counsel for the applicant and 
the Attorney-General for their assistance in interpret- 
ing the true meaning of the relevant clauses of the 


~ Constitution. 


In order to appreciate the rival contentions it is . 
" useful first to bear in mind the general scheme of the 


Constitution. Under article 53 of the Constitution the 
executive power of the Union is vested in the President 
and is to be exercised by him in accordance with the 
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Constitution either directly or through officers subordi- 
nate to him. The legislative powers of the Union are 
divided between the Parliament and Legislatures of 
the States. The ambit and limitations on their respec- 
tive powers are found in article 246 read with article 
245, Schedule VII, Lists 1, 2 and 3 of the Constitution. 
For the Union of India the Supreme Court is establi- 
shed and its powers and jurisdiction are set out in 
articles 124 to 147. This follows the pattern of the 
Government of India Act, 1935, which was the previ- 
ous Constitution of the Government of India. Unlike 
the American Constitution, there is no article vesting 
the judicial power of the Union of India in the Supreme 
Court. The material points substantially altering the 
edifice are first in the Preamble which declares India 
a Sovereign Democratic Republic to secure to all its 
citizens justice, liberty and equality and to promote 
among them all, fraternity. Part II] of the Constitu- 
tion is an important innovation. It is headed “Funda- 
mental Rights”. In that Part the word “State” 
includes both the Government of the Union and the 
Government of the States. By articles. 13 it is expressly 
provided that all laws in force in the territory of India, 
immediately before the commencement of the Consti- 
tution, in so far as they are inconsistent_ with the pro 
visions of this Part, to the extent of such inconsistency, © 
are void. Therefore, all laws in operation in India on 
the day the Constitution came into force, unless other- 
wise -saved, to the extent they are inconsistent with 
this Chapter on Fundamental Rights, become auto- 
matically void. Under article 13 (2) provision is made . 
for legislation after the Constitution comes into opera- 
tion. It is there provided that the State shall not make 
any law which takes away or abridges the rights con- 
ferred by this Part and any law made in contravention | 
of this clause shall to the extent of the contravention, 


-be void. Therefore, as regards future legislation also 


the Fundamental Rights in Part III have to be res- . 
pected and, unless otherwise saved by the provisions . 
of the Constitution, they will be void to the extent 
they contravene the provisions of Part III. Under 
article 245 (1) the legislative powers conferred under 


me 
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article 246 are also made “subject to the provisions of 
this Constitution,” which of course includes Part III 
dealing with the Fundamental Rights. The term law 
in article 13, is expressed to be wide enough to include 
Acts, Ordinances, Orders, Bye-laws, Rules, Regylations 
and even custom or usage having, in the territory of 
India, the force of law. The rest of this Part is divided 
in seven divisions. “Right to Equality” is found in 
articles - 14-18, “Right to Freedom” in articles 19-22, 
“Right against Exploitation” in articles 23 and 24, 
“Right to Freedom of Religion” in articles 25-28, 
“Cultural and Educational Rights” in articles 29 and 
30, “Right to Property” in article 31 and “Right to 
Constitutional Remedies” in artciles 32-35. In this 
case we are directly concerned only with the articles 
under the caption “Right to Freedom” (19-22) and 
article 32 which gives a remedy to enforce the rights 
conferred by this Part. The rest of the articles may 
have to be referred to only to assist in the interpreta- 
tion of the above-mentioned articles. 


It is obvious that by the insertion of this Part the 
powers of the Legislature and the Executive, both of 
the Union and the States, are further curtailed and 
the right to enforce the Fundamental Rights found in 
Part III by a direct application to the -Supreme Court 
is removed from the legislative control. The wording 
of article 32 shows that the Supreme Court can be 
moved to grant a suitable relief, mentioned in article 
32 (2), only in respect of the Fundamental Rights 
mentioned in Part III of the Constitution. 


The petitioner is detained under a preventive de- 
tention order, made under Act IV of 1950, which. has 
been passed by the Parliament of India. In the 
Seventh Schedule of the Constitution, List I contains 


entries specifying items in respect of which the Parlia- . 


ment has exclusive legislative powers. Entry 9 is in 
these terms: “Preventive detention for reasons con- 
nected with Defence, Foreign Affairs or the Security of 
India; persons subjected to’ such detention.” List III 
of that Schedule enumerates topics on which both the 
Union and the States have concurrent legislative 
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powers. Entry 3 of that List is in these terms: 
“Preventive detention for reasons connected with the 
security of-a State, the maintenance of public order or 
the maintenance of supplies and services essential to 
the community; persons subjected to such detention.” 
It is not disputed that Act IV of 1950 is covered by 
these two Entries in List I and List III of the Seventh 
Schedule. The contention of the petitioner is that the 
impugned legislation abridges or. infringes the rights 
given by articles 19-21 and is also not in accordance | 
with the permissive legislation on preventive detention 
allowed under articles 22 (4) and (7) and in particular is 
an infringement of the provisions of article 22 (5). It 
is therefore necessary to consider in detail each of these 
articles and the arguments advanced in: respect thereof. 


Article 19 is for the protection of certain rights 
of freedom to citizens. It runs as follows :-— 


“19. (1)—AIl citizens shall have the right— 
(a) to freedom of speech and expression ; 
(b) to assemble peaceably and without arms ; 
{c) to form associations or unions ; 
(d) to move freely throughout the territory of 
India ; 
(e) to reside and settle in any part of the | 
territory of India ; 
(f) to acquire, held and dispose of property ; 
-and 
(g) to practise any profession, or to carry on 
any occupation, trade or business. 


“(2) Nothing in sub-clause (a) of clause (1) shall 
affect the operation of any existing law in so far as it 
relates to, or prevent the State from making any law 
relating to, libel, slander, defamation, contempt of 
court or any matter which offends against decency or 
morality or which undermines the security of, or tends 
to overthrow, the State. 


(3) Nothing in sub-clause (b) of the said clause 
shall affect the operation of any existing law in so far 
as it imposes, or prevent the State from making 
any law imposing, in the interests of public order 
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reasonable restrictions on the exercise. of the right 
conferred by the said sub-clause. 


(4) Nothing in sub-clause (c) of the said clause 
shall affect the operation of any existing law in so far 
as it imposes, or prevent the State from making any 
law imposing, in the interests of public order or 
morality, reasonable restrictions on the exercise of the 
right conferred by the said sub-clause. 

(5) Nothing in sub-clauses (d), (e) and (f) of the” 
said clause shall affect the operation of any existing 
law in so far’ as it imposes, or prevent the State from 
making any law imposing, reasonable restrictions on 
the exercise of any of the rights conferred by the said 
sub-clauses either in the interests of the general public 


or for the protection of the interests of any Scheduled 
Tribe. 


(6) Nothing in sub-clause (g) of the said clause 
shall affect the operation of any existing law in so far 
as it imposes, or prevent the State from making any 
law imposing, in the interests of the general public, 
reasonable restrictions on the exercise of the right 
conferred by the said sub-clause, and, in particular, 
nothing in the said sub-clause shall affect the operation 
of any existing law in so far as it prescribes or em- 
powers any authority to prescribe, or prevent the 
State from making any. law prescribing or empowering 
any authority to prescribe, the professional or technical 
- qualifications necessary for practising any profession 
or carrying on any occupation, trade or business.” 


Clause (2) specifies the limits up to which the 
abridgement of the right contained in 19 (1) (a) may 
be permitted. It is an exception. Similarly. clause 
(3) sets out the limit of abridgement of the right in 19 
(1) (b) and clause (4) specifies such limits in respect of 
the right in 19 (1) (c). Clause (5).is in respect of the 
rights mentioned in 19 (1) (d), (¢) and (f) and clause 
(6) is in respect .of the rights contained in. 19 (1) (g). 
It cannot be disputed that the articles collected under, 
the caption “Right to Freedom” have to be considered 
together to appreciate the extent of the Fundamental 
Rights. In the first place it is necessary to notice that 
2—~3 &, C. India/58. 
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there is a distinction between rights given to citizens 
and persons. This is clear on a perusal of the provi- 
sions of article 19 on the one hand and articles 20, 21 
and 22 on the other. In order to determine whether a 
right is abridged or infringed it is first necessary to 
determine the extent of the right given by the articles 
and the limitations prescribed in the articles them- 
selves permitting its curtailment. The inclusion of 
article 13 (1) and (2) in the Constitution appears to be 
a matter of abundant caution. Even in their absence, 
if any of the fundamental rights was infringed by any 
legislative enactment, the Court has always the power 
to declare the enactment, to the extent it transgresses 
the limits, invalid. The existence of article 13(1) and 
(2) in the Constitution therefore is not material for the 
decision of the question what fundamental right is 
given and to what extent it is permitted to be abridged 
by the Constitution itself. 


As the preventive detention order results in the 
detention of the applicant in a cell it was contended 
on his behalf that the rights’ specified in article 19 (1) 
(a), (b), (c), (d), (e) and (g) have been infringed. It 
was argued that because of his detention he cannot 
have a free right to speech as and where he desired 
and the same argument was urged in respect of the 
rest of the rights mentioned in sub-clauses (b), (c), (d), 
(ce) and (g). Although this argument is advanced in a 
case which’ deals with preventive detention, if correct, 
it should be applicable in the case of punitive deten- 
tion also to any one sentenced to a term of imprison- 
ment under the relevant section of the Indian Penal 


- Code. So considered, the argument must clearly be 


rejected. In spite of the saving clauses (2) to (6), 
permitting abridgement of the rights connected with 
each of them, punitive detention under several sections . 
of the Penal Code, e.g., for theft, cheating, forgery and 
even ordinary assault, will be illegal. Unless such 
conclusion necessarily follows from the article, it is 
obvious that such construction should be avoided. In 
my opinion, such result is clearly not the outcome of 
the Constitution. The article has to be read without - 
any pre-conceived notions. So read, it clearly means 
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that the legislation to be examined must be directly 
in respect of one of the rights mentioned in the sub- 
clauses. If there is a legislation directly attempting 
to control a citizen’s freedom of speech or expression, 
or his right to assemble peaceably and without arms, 
etc., the question whether that legislation is saved by 
the relevant saving clause of article 19 will arise. If, 
however, the legislation is not directly in respect of 
any of these subjects, but as a result of the operation 
of other legislation, for instance, for punitive or 
preventive detention, his right under any of these sub- 
clauses is abridged, the question of the application of 
article 19 does not arise. The true approach is only 
to consider the directness of the legislation and not 
what will be the result of the detention otherwise 
valid, on the mode of the detenue’s life. On that 
short ground, in my opinion, this argument .about the 
infringement of the rights mentioned in article 19 (1) 
generally must fail, Any other construction put on 
the article, it seems to me, will be unreasonable. 


It was next urged that while this interpretation 
may mect the contention in respect of rights under 
article 19 (1) (a), (b), (c), (e) and (g), the right given by 
article 19 (1), (d) is left untouched. That sub-clause 
expressly gives.the right “to move freely throughout 
the territory of India”. It was argued that by the 
confinement of the petitioner under the preventive 
detention order his right to move ’ freely throughout 
the territory of India is directly abridged and therefore 
the State must show that the impugned _ legislation 
imposes only reasonable restrictions on the exercise of 
that right in the interests of the general public or for 
the protection of the interests of any Scheduled Tribe, 
under article 19 (5). The Court is thus enjoined to 
inquire whether the restrictions imposed on the 
detained person are reasonable in the interests of the 
general public. Article 14 of the Constitution gives 
the right to equality in these terms : 


“The State shall not denv to any person equality 
before the law or the equal protection of the laws 
within the territory of India.” 
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It was argued that the words “within the territory 
of India” are unnecessary in that article because the 
Parliament is supreme to make laws operative only 
within the territory of India. Without those words 
also the article will bear the same meaning. Similarly, 
it was urged that the words “territory of India” in 
article 19 (1) (d) may be treated as superfluous, and 
preventive detention would thus be an abridgement 
of the right to move-freely. In my opinion, this rule 
of construction itself is faulty. Because certain words 
may be considered superfluous (assuming them to be 
soin article 14 for the present discussion) it is quite 
improper to assume that they are superfluous wherever 
found in the rest of the Constitution. On the contrary, 
in my opinion, reading sub-clause (d) as a whole the 
words “territory of India” are very important. 
What is sought to be protected by that sub-clause is 
the right to freedom of movement, ic., without 
restriction, throughout the territory of India. Read 
with their natural grammatical meaning the sub-clause 
only means that if restrictions are sought to be put 
upon movement of a citizen from State to State or 
even within a State such restrictions will have to be 
tested by the permissive limits prescribed‘ in clause 
(5) of that Article. Sub-clause (d) has nothing to do with 
detention, preventive or punitive. The Constitution 
mentions a right to freedom of movement throughout 
the territory of India. Every word of that clause must 
be given its true and legitimate meaning and in the 
construction of a Statute, particularly a Constitution, 
it is ‘improper to omit any word which has a 
reasonable and proper place in it or to refrain 
from giving effect to its meaning. This position 
is made quite clear when clause (5) is read along with 
this sub-clause. It permits the imposition of reasonable 
restrictions on the exercise of such right either in the 
interest of general public or the protection of the 
interest of any Scheduled Tribe. It is difficult to 
conceive of a reasonable restriction necessary in the 
interests of the general public for confining a person in 
a cell. Such restriction may be appropriate to prevent 
a person from going from one Province to another or 
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one area to another, having regard to local conditions 
prevailing in particular areas. The point however is 
made abundantly clear by the alternative, viz., for the 
protection of the interests of any Scheduled Tribe. 
What protection of the interests of a Scheduled Tribe 
requires the confinement of a man in a cell? On the 
other hand, preventing the movement of a person from 
one part of the territory of India to another and the 
question of reasonable restriction imposed to protect 
the interests of a Scheduled Tribe is clearly  intelligi- 
ble and often noticed in the course of the administra- 
tion of the country. Scheduled Tribes have certain 
rights, privileges and also disabilities. They have 
their own civilization, customs and mode of life and 
prevention of contact with persons or groups with a 
particular Scheduled Tribe may be considered 
undesirable during a certain time or in certain 
conditions. The legislative history of India shows 
that Scheduled Tribes have been ‘given a separate 
place on these grounds. Reading article 19 as a 
whole, therefore, it seems to me that it has no 
application to a legislation dealing with preventive or 
punitive detention as its direct object. I may point 
out that the acccptance of the petitioner’s argument 
on the interpretation of this clause will result in the 
Court being called upon to decide upon the reasonable- 
ness of several provisions of the Indian Penal Code 
and several other penal legislations as abridging this 
right. Even under clause (5), the Court is permitted 
to apply the test of reasonableness of the restrictions 
or limits not generally, but only to the extent they 
are either in the interests of the general public, e¢.g., 
“in case of an epidemic, riot, etc., or for the protection 
of the interests of any Scheduled Tribe. In my 
opinion, this is not the intention of the Constitution. 
Therefore the contention urged in respect of article 19 
fails. 


It was argued that article 19 and article 21 
should be read together as implementing each other. 
Article 19 gave substantive rights to citizens while 
article 21 prescribed that no person can be deprived 
of his life and personal liberty except by procedure 
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established by law. Even so, on a true construction 
of article 19, it seems to me that both preventive and 
punitive detention are outside the scope of article 19. 


In order to appreciate the true scope of article 19 
it is useful to read it by itself and then to consider 
how far the other articles in Part HI affect ot control 
its meaning. It is the first article under the caption 
“Right to Freedom”. It gives the rights mentioned 
in 19 (1) (a) to (g) to all citizens of India. These rights 
read by themselves and apart from the controls ‘found 
in clauses (2) to (6) of the same article, specify the 
different general rights which a free citizen in a 
democratic country ordinarily has. Having specified 
those rights, each of them is considered separately 
from the point of view of a similar right in the other 
citizens, and also after taking into consideration the 
principle that individual liberty must give way, to the 
extent it is necessary, when the good or safety of the 
peope genlerally is concerned... Thus the right to free- 
dom of speech and expression is given by 19 (1) (a). 
But clause (2) provides that such right shall not 
prevent the operation of a law which relates to libel”, 
slander, defamation, contempt of Court or any matter 
which offends against decency or morality or which 
undermines the security of, or tends to overthrow, the 
State. Clause (2) thus only emphasizes that while the 
individual citizen has a free right of speech or 
expression, he cannot be permitted to use the same to 
the detriment of a similar right in another citizen or 
to the detriment of the State. Thus, all laws of libel, 
slander, contempt of Court or laws in respect of matters 
which offend against decency or morality are reaffirmed 
to be operative in spite of this individual right of the 
citizen to freedom of speech and expression. Similarly, ” 
that right is also subject to laws which prevent wn- 
dermining the security of the State or against activities . 
which tend to overthrow the State. A similar analysis of 
clauses (3) and (4) shows similar restrictions imposed on. 
similar grounds. In the same way clause (5) also permits 
reasonable restrictions in the exercise of the right to 
freedom of movement throughout the’ territory of 
India, the right to reside and settle in any part of the: 
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territory of India or the right to acquire, hold and 
dispose of property, being imposed by law provided 
such reasonable restrictions on the exercise of such 
right are in the interest of the general public. The 
Constitution further provides by the same clause that 
similar reasonable restrictions could be put on the 
exercise of those rights for the protection of the 
interest of a Scheduled Tribe. This is obviously to 
prevent an argument being advanced that while such 
restriction could be put in the interest of géneral 
public, the Constitution did not provide for the 
imposition of such restriction to protect the interests 
of a smaller group of people only. Reading article 19 in 
that way as a whole the only concept appears to be that 
the specified rights of a free citizen are thus controlled 
by what the tramers of the Constitution thought were 
Necessary restrictions in the interest of the rest of the 
citizens. ; 


Reading article 19 in that way it appears to me 
that the concept of the right to move freely through- 
out the territory of India is an_ entirely different 
concept from the right to “personal liberty” contem- 
plated by article 21. “Personal liberty” ccvers 
many more rights in one sense and has a restricted 
meaning in another sense. For instance, while the 
right to move or reside may be covered by the 
expression “personal liberty” the right to freedom 
of speech [mentioned in article 19 (1) (a)] or the right 


to acquire, hold or dispose of property (mentioned in. 


19 (1) (f) cannot be considered a part of the personal 
liberty of a citizen. They form part of the liberty of 
a citizen but the limitation imposed by the. word 
“personal” leads me to believe that those rights are 
not covered by the expression personal liberty. So 
read there is no conflict between articles 19 and 21. 
The contents and subject matters of articles 19 and 
21 are thus not the same and they proceed to deal 
with the rights covered by their respective words 
from totally different angles. As already men- 
tioned in respect of each of the rights specified in 
sub-clauses of article 19 (1) specific limitations in res- 
pect of each is provided, while the expression “personal 
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liberty” in article 21 is generally controlled by the 
general expression “procedure established by law.” 
The Constitution, in article 19, and also in 
other articles in Part HI, thus attempts to strike a 
balance between individual liberty and the general 
interest of the society. The restraints provided by the 
Constitution on the legislative powers or the executive 
authority of the State thus operate as guarantees of life 
and personal liberty of the individuals. 


Deprivation (total loss) of personal liberty, which 
inter alia includes the right to eat or sleep when one 
likes or to work or not to work as and when one 
pleases and several such rights sought to be protected 
by the expression “personal liberty” in article 21, is 


-quite different from restriction (which is only a partial 


control) of the right to move freely (which is relatively 
a minor right of a citizen) as safeguarded by article 19 
(1) (d). Deprivation of personal liberty has not the 
same meaning as restriction of free movement in the 
territory of India. This is made clear when the 
provisions of the Criminal Procedure Code in Chapter 
VIII ‘relating to ‘security of peace or maintenance vf - 
public oraer ate read. Therefore article 19 (5) cannot 
apply to a substantive law depriving a citizen of 
personal liberty. I am unable to accept the contention 
that the word “deprivation” includes within its scope 
“restriction” when interpreting article 21. Article 22 
envisages the law of preventive detention. So does 
article 246 read with Schedule Seven, List I, Entry 9 
and List III, Entry 3. Therefore, when the subject of 


_ preventive detention is specifically dealt with 


in the Chapter on Fundamental Rights Ido not think 
it is proper to consider a_ legislation permitting 
preventive detention as in conflict with the rights 
mentioned in article 19 (1). Article 19 (1) does not 
purport to cover all aspects of liberty or of personal 
liberty. In that article only certain phases of liberty 
are dealt with. “Personal liberty” would primarily 
mean liberty of the physical body. The rights given 
under article 19 (1) do not directly come under that 
description. They are rights which accompany the 
freedom or liberty of the person. By their very 
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nature they are freedoms of a person assumed to be 
in full possession of his personal liberty. If 
article 19 is considered to be the only 
article safeguarding _ personal liberty several 
well-recognised rights, as for instance, the right to eat 
or drink, the right to work, play, swim and numerous 
other rights and activities and even the right to life will 
not be deemed protected under the Constitution, 
I do not think that is the intention. It seems to me 
improper to read article 19 as dealing with the same 
subject as article 21. Article 19 gives the rights 
specified therein only to the citizens of India while 
article 21 is applicable to all persons. The word 
citizen is expressly defined in the Constitution to 
indicate only a certain section of the inhabitants of 
India. Moreover, the protection given by article 21 
is very general. It is ot “law’—whatever that expres- 
sion is interpreted to mean. The legislative restrictions 
on the law-making powers of the legislature are not 
here prescribed in detail as in the case of the rights 
specified in article 19. In my opinion therefore article 
19 should be read as a separate complete article. 


Article 21 which is also in Part ITI] under the 


caption “Right to Freedom” runs as follows :— 


“No person shall be deprived of his life or 
personal liberty except according to procedure 
established by law.” 


This article has been strongly relied upon by the 
petitioner in support of his contention that the 
impugned Act is wltra vires the Parliament as it 
abridges the right given by this article to every 
person. It was argued that under the Constitution of 
the United States of America the corresponding 
provision is found in the 5th and 14th Amendments 
where the provision, inter alia, is “that no person 
shall be deprived of his life or liberty or property 
except by due process of law.” It was contended fer 
the petitioner that the Indian Constitution gives the 
same protection to every person in India, except that 
in the United States “due process of law” has been 
construed by its Supreme Court to cover both 
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substantive and procedural law, while in India only 
the protection of procedural law is guaranteed. It was 
contended that the omission of the word “due” made 
no difference to the interpretation of the words in 
article 21. The word “established” was not equivalent 
to “prescribed”. It had a wider meaning. The word 
“law” did not mean enacted law because that will be 
no legislative protection at all. If so construed, any 
Act passed by the Parliament or the State Legislature, 
which was otherwise within its legislative power, can 
destroy or abridge this right. On the same line of 
reasoning, it was argued that if that was the intention 
there was no necessity to put this as a fundamental 
right in Part Til at all. As to the meaning of the word 
“law” it was argued that it meant principles 
of natural justice. It meant “jus”, £¢, law 
in the abstract sense of the principles of natural 
justice, as mentioned in standard works of Jurispru- 
dence, and not “lex”, ze., enacted law. Against the 
contention that such construction will leave the mean- 
ing vague, it was argued that four principles of 
natural justice recognised in all civilized countries 
were covered, in any event, by the word “law”. They 
are: (1) An objective test, z¢., a certain, definite and 
ascertainable rule of human conduct for the violation 
of which one can be detained; (2) Notice of the 
grounds of such detention; (3) An impartial tribunal, 
administrative, judicial or advisory, to decide whether 
the detention is justified; and (4) Orderly course of 
procedure, including an opportunity to be heard orally 
(not merely by making a written representation) with 
a right to lead evidence and call witnesses. 

In my opinion, this line of approach is not proper 
and indeed is misleading. As regards the American 
Constitution its general structure is noticed in these 
words in “The Government of the United States” by 
Munro (5th Edition) at page 53: “The architects of 
1787 built only the basement. Their descendants 
have kept adding walls and windows, wings and 
gables, pillars and porches to make a rambling struc 
ture which is not yet finished. Or, to change the 
metaphor, it has a fabric which, to use the words of 
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James. Russell Lowell, is still being ‘woven on the 
roaring loom of time’. That is what the framers of 
the original Constitution intended it to be. Never was 
it in their mind to work out a final scheme for the 
government of the country and stereotype it for all 


time. They sought merely to provide a starting. 


point.” The same aspect is emphasized in Professor 
Willis’s book on Constitutional Law and  Cooley’s 
Constitutional Limitations. In contrast to the 
American Constitution, the Indian Constitution is a 
very detailed one. The Constitution itself provides in 
minute details the legislative powers of the Parliament 
and the State Legislatures. The same _ feature is 


noticeable in the case of the judiciary, finance, trade, 


commerce and services. It is thus quite detailed and 
the whole of it has to be read with the same sanctity, 
without giving undue weight to Part III or article 
246, except to the extent one is legitimately and 
clearly limited by the other. 


Four markéed points of distinction between the 
clause in the American Constitution and article 21 of 
‘the Constitution of India may be noticed at this stage. 

he first is that in U.S.A. Constitution the word 
“liberty” is used simpliciter while in India it is 
restricted to ‘personal liberty. (2) In U.S.A. Consti- 
tution the same protection is given to property, while 
in India the fundamental right in respect of property 
is contained in article 31. (3) The word “due” is 
omitted altogether and the expression “due process of 
law” is not used deliberately. (4) The word “establi- 
shed” is used and is limited to “Procedure” in our 
article 21. 


The whole argument of the petitioner is founded 


on the meaning of the word “law” given to it by the 
Supreme Court of America. It seems unnecessary to 
embark on a discussion of the powers and jurisdiction 
of the Supreme Court of the U.S.A. and how they 
came to enlarge or abridge the meaning of law in the 
expression “due process of law” Without going into 
details, I think there is no justification to adopt the 
meaning of the word “law” as interpreted by the 
Supreme Court of U.S.A. in the expression “due 
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process of law” merely because the word “Jaw” is used 
in article 21. The discussion of the meaning of “due 
process of law” found in Willis on Constitutional Law 
and in Cooley’s Constitutional Limitations shows the 
diverse meanings given to that expression at different 
times and under different circumstances by the 
Supreme Court of U.S.A., so much so that the conclu- 
sion reached by these authors is that the expression 
means reasonable law. according to the view of the 
majority of the judges of the Supreme Court at a 
particular time holding office. It also shows how the 
meaning of the expression was widened or abridged 
in certain decades. Moreover, to control the meaning 
so given to that expression from time to time the 
doctrine of police powers was brought into play. 
That doctrine, shortly. put, is that legislation meant 
for the good of the people generally, and in which the 
individual has to surrender his freedom to a certain 
extent because it is for the benefit of the people at 
large, has not to be tested by the touchstone of the 
“due process of law” formula. 


Our attention was drawn to the debates and 
report of the drafting committee of the Constituent 
Assembly in respect of the wording of this clause. 
The report may be read not to control the meaning of 
the article, but may be seen in case of ambiguity. 
In The Municipal Council of Sydney v. The Common- 
wealth ( ), it was thought that individual opinion of. 
members of the Convention expressed in the debate 
cannot be referred to for the purpose of construing 
the Constitution. The same opinion was expressed in 
United States v. Wong Kim Ark (?). The result appears 
to be that while it is not proper to take into consider- 
ation the individual opinions of Members of Parlia- 
ment or Convention to ‘construe the meaning of the 
particular clause, when a question is raised whether a 
certain phrase or expression was tp for consideration 
at all or not, a reference to the debates may be 
permitted. In the present case the debates were 
referred to to show that the expression’ “due process of 
law” was known to exist in the American -Constitution 
() (1904) 1 Com, L.R. 208, (*) (169) U.S. 649 at 699. 
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and after a discussion was not adopted by the Consti- 
tuent Assembly in our Constitution. In Administrator- 
General of Bengal vy. Premlal Mullick (*), a reference to 
the proceédings of the Legislature which resulted in 
the passing of the Act was not considered legitimate 
aid in the construction of a particular section. The 
same reasons were held as cogent for excluding a 
reference to such debates in construing an Indian 
Statute. Resort may bé had to these sources with 
great caution and only when latent ambiguities are to 
be resolved. See Craies’ Statute. Law. (4th Edition) 
page 122, Maxwell on Interpretation of Statutes 
(9th Editiony pp. 28-29 and Crawford on Statutory 
Construction ‘(1940 Edition) p. 379, article 214. 
A perusal of the report of the drafting committee to 
which our attention was drawn shows clearly that the 
Constituent Assembly had before it the American 
article and the expression “due process of law” but 
they deliberately dropped the use of that expression 
from our Constitution. 


No extrinsic aid is needed to interpret the words 
of article 21, which in my opinion, are not ambiguous. 
Normally read, and without thinking of other 
Constitutions, the expression “procedure esta- 
blished by law” must mean procedure prescribed 
by the law of the State. If the Indian Consti- 


tution wanted to preserve to every person the: 


Progection given by the due process clause of the 
American Constitution there was nothing to prevent 
the Assembly from adopting the phrase, or if they 
wanted to limit the same to procedure only, to adopt 
that expression with only the word “procedural” pre- 
fixed to “law”. However, the correct question is what 
is the right given by article 21? The only right is 
that no person ‘shall be deprived of his life or liberty 
except according to procedure established by law. One 
may like that right to cover a larger area, but to give 
such a right is not the function of the Court; it is the 
function of the Constitution. To read the word “law” 
as meaning rules of natural justice will land one in 
(@) (1895) LR. 22 LA, 107. 
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difficulties because the rules of natural justice, as 
regards procedure, are nowhere defined and in my 
opinion the Constitution canriot be read as laying 
down a vague standard. This is particularly so when 
in omitting to adopt “due process of law” it was 
considered that the expression “procedure established 
by law” made the standard specific. It cannot be 
specific except by reading the expression as meaning 
procedure prescribed by the legislature, The word, 
“law” as used in this Part has different shades of 
meaning but in no other article it appears to bear the 
indefinite meaning of natural justice. If so, there 
appears no reason why in this article it should receive 
this peculiar meaning. Article 31 which is also in 
Part III and relates to the fundamental rights in 


__ respect of property runs as follows :-- 


“No person shall be deprived of his property save 
by authority of law.” 

It is obvious that in that clause “law”? must mean 
enacted law. The obiect of dealing with property 
under a_ different article appears more to provide the 
exceptions found in article 31 (2) to (6), rather than to 
give the word “law” a different meaning than the one 
given in article 21. The word “established” according 
to the Oxford Dictionary means “to fix, settle; institute 
or ordain by enactment or agreement.” The word 
“established” itself suggests an agency which fixes the 
limits. According to the dictionary this agency can 
be either the legislature or an agreement between the 
parties. There is therefore no justification to give the 
meaning of “jus” to “law” in article 21. 


The phrase “procedure established by law” seems 
to be. borrowed from article 31 of the Japanese Consti- 
tution. But other. articles, of that Constitution 
which expressly preserve other personal liberties in 
different clauses have to be read together to determine 
the meaning of “law” in the expression “procedure 
established by law.” These articles of the Japanese 
Constitution have not been incorporated in the’ 
Constitution of India in the same language. It is not 
shown that the word “law” means “jus” in the Japa- 
nese Constitution. In the Japanese Constitution these 
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rights claimed under the rules of natural justice are 
not given by the interpretation of the words 
“procedure established by law” in their article 31. 
The word “due” in the expression “due process of law” 
in the American Constitution is interpreted to mean 
“just,” according to the opinion of the Supreme Court 
of U.S.A. That word imparts jurisdiction to the Courts 
to pronounce what is “due” from otherwise, according 
to law. The deliberate omission of the word “due” 
from article ‘21 lends strength to the contention 
that the justiciable aspect of “law”, i.e. to consider 
whether it is reasonable or not by the Court, does aot 
form part of the Indian Constitution. The omission 
of the word “due”, the limitation imposed by the word 
“procedure” and the insertion of the word “established” 
thus brings out more clearly the idea of legislative 
prescription in the expression used in article 21. By 
adopting the phrase “procedure established by law” 
the Constitution gave the legislature the final word to 
determine the law. 


Our attention was drawn to The King v. The 
Military Governor of the Hair Park Camp (* ), where 
articles 6 and 70 of the Irish Constitution are dis- 
cussed. Under article 6 it is provided that the liberty 
of the person is inviolable and no person shall be 
deprived of such except “in accordance with law”...... 
In article 70 it is provided that no one shall be tried 
“save in due course of law” and extraordinary Courts 
were not permitted to be established except the 
Military Courts to try military offences. The ex- 
pression “in accordance with law” was interpreted to 
mean not rules of natural justice but as the law in 
force at the time. The Irish Court’ gave the expression 
“due course of law” the meaning given to it according 
to the English law and not the American law. . It was 
observed by Lord Atkin in Eshugbayi Eleko v. Officer 
Administering the Government of Nigeria (*), that 
in accordance with British Jurisprudence . no 
member of the executive can interfere with the liberty 
or property of a British subject except “when he can 
support the legality of his act before a Coutt of justice. 
(1) [1924] 2 Irish Reports K.B. 104. (*) [1931] A. C. 662 at 670. 
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In The King v. The Secretary of State for Home 
Affairs ( ), Scrutton L. J. observed : “A man undoubt- 
edly guilty of murder must yet be released if due 
forms of law have not been followed in his conviction.” 
It seems very arguable that in the whole set-up of 
Part IH of our Constitution these principles only 
remain guarantecd by article 21. 


A detailed discussion of the true limits of article 
21 will not be necessary if article 22 is considered a 
code to the extent there are provisions therein for 
preventive detention. In this connection it may be 
noticed that the articles in Part III deal with different 
and separate rights. Under the caption “Right to 
Freedom” articles 19—22 are grouped but each with a 
separate marginal note: It is obvious that article 22 
(1) and (2) prescribe limitations on the right given by 
article 21. If the procedure mentioned’.in those articles 
is followed the arrest and detention contemplated by 
article 22 (1) and (2), although they infringe the 
personal liberty of the individual, will be legal, because 
that becomes the established legal procedure in respect 
of arrest and detention. Article 22 is for protection 
against arrest and detention in certain cases, and runs 
as follows :— 

“22. (1) No person who is arrested shall be 
detained in custody without being informed, as soon 
as may be, of the grounds for such arrest nor shall he 
be denied the right to consult, and to be defended by, 
a legal practitioner of his choice. 


(2) Every person who is arrested and detained in 
custody shall be produced before the nearest magis- 
trate within a period of twenty-four hours of such 
arrest excluding the time necessary for the journey 
from the place of arrest to the Court of the 
magistrate and no such person shall be detained in 
custody beyond the said period without the authority 
of a magistrate. 


(3) Nothing in clauses (1) and (2) shall apply— 


(a) to any person who for the time being is an 
enemy alien ; or 


(*) [1923] to K.B. 361 at 382- 


S.C.R. SUPREME COURT REPORTS 165 


(b) to any person who is arrested or detained 
under any law providing for preventive detention. 


(4) No law providing for preventive detention 
shall authorize the detention of a person for a longer 
period than three months unless— 

(a) an. Advisory Board consisting of persons who 
are, or have been, or are qualified to be appointed as, 
Judges of a High Court, has reported before the ex- 
piration of the said period of three months that there 
is in its opinion sufficient cause for such detention : 

Provided that nothing in this sub-clause shall 
authorise the detention: of any person beyond the 
maximum period prescribed by any law made by 
Parliament under sub-clause (b) of clause (1) ; or 

(b) such person is detained in accordance with the 
provisions of any law made by Parliament under sub- 
clauses (a) and (b) of clause (7). 

(5) When any person is detained in pursuance 
of an order made under any law providing for pre- 
ventive. detention, the authority making the order 
shall, as soon as may be, communicate to such person 
the grounds on which the order has been made and 
shall afford him the earliest opportunity of making a 
representation against the order. . 

(6) Nothing in clause (5) shall require the 
authority making any such order as is referred to in 
that clause to disclose facts which such authority 
considers to be against the public interest to disclose. 

(7) Parliament may by law prescribe— 

(a) the circumstances under which, and the class 
or classes of cases in which, a person may be detained 
for a period longer than three months under any law 
providing for preventive detention without obtaining 
the opinion of an Advisory Board in accordance with 
the provisions of sub-clause (a) of clause (4) ; 

(b) the maximum period for which any person 
may in any class or classes of cases be detained under 
any law providing for preventive detention ; and 

(c) the procedure to be followed by an Advisory 
Board. in an inquiry under sub-clause (a) of clause (4).” 

The learned Attorney-General contended that the 
subject of preventive detention does not fall under 
3-—3 S. C. India/58. 
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article 21 at all and is covered wholly by article 22. 
According to him, article 22 is a complete code. I am 
unable to accept that contention. It is obvious that 
in respect of arrest and detention article 22 (1) and (2) 
provide safeguards. These safeguards are excluded in 
the case of preventive detention by article 22 (3), but 
safeguards in connection with such detention are pro- 
vided by clauses (4) to (7) of the same article. It is 
therefore clear that article 21 has to be read as  supple- 
mented by article 22. Reading in that way the proper 
mode of construction will be that to the extent the 
procedure is prescribed by article 22 the same is to be 
observed ; otherwise article 21 will apply. But if cer- 
tain procedural safeguards are expressly stated as not 
required, or specific rules on certain points of proce- 
dure are prescribed, it seems improper to interpret 
these points as not covered by article 22 and left open 
for consideration under article 21. To. the extent the 
points are deéalt with, and included or excluded, 
article 22 is a complete code. On the points of proce- 
dure which expressly or by necessary implication are 
not dealt with by article 22, the opefation of article 21 
will remain . unaffected. It is thus necessary first to 
look at article 22 (4) to (7) and next at the provisions_ 
of the impugned Act to determine if the Act or any of 
its provisions are ultra vires. It may be noticed that 
neither the American nor the Japanese Constitution 
contain provisions permitting preventive detention, 
much less laying down limitations on such right of 
detention, in normal times, i.e, without a declaration 
of emergency. Preventive detention in normal times, 
#.¢., without the existence of an emergency like war, 
is recognised as a normal topic of legislation in List I, 
Entry 9, and List HI, Entry 3, of the Seventh Sche- 
dule. Even in the Chapter on Fundamental Rights 
article 22 envisages legislation in respect of preventive 
detention in normal times. The provisions of article 22 
(4) to (7) by their very wording leave unaffected the 
large powers of legislation on this point and emphasize 
particularly by article 22 (7) the power of the Parlia- 
ment to deprive a person of a right to have his case 
considered by an advisory board. Part III and 
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article 22-in particular are the only restrictions on that 
power and but for those provisions the power to legis- 
late on this subject would have been quite unrestrict- 
ed. Parliament could have made a law without any 
safeguard or any procedure for preventive detention. 
Such an autocratic supremacy of the legislature is cer- 
tainly cut down by article 21. Therefore, if the legis- 
lature prescribes a-procedure by a validly enacted law 
and such procedure in the case of preventive detention 
does not come in conflict with the express provisions of 
Part III or article 22 (4) to (7), the Preventive Denten- 
tion Act must be held valid notwithstanding that the 
Court may not fully approve of the procedure prescri- 
bed under such Act. 


Article 22 (4) opens with a double negative. Put 


in a positive form it will mean that a law which pro © 


vides for preventive detention for a period longer than 
three months shall contain a provision establishing an 
advisory board, (consisting of persons with the quali- 
fications mentioned in sub-clause (a), and which has to 
report before the expiration of three months if in its 
opinion there was sufficient cause for such detention. 
This clause, if it stood by itself and without the re- 
maining provisions of article 22, will apply both to the 
Parliament and the State Legislatures. The proviso 
to this clause further enjoins that even though the ad- 
visory board may be of the opinion that there was 
sufcient cause for such detention, i.¢., detention be- 
yond the period of three months, still the detention is 
not to be permitted beyond the maximum period, if 
any, prescribed by Parliament under article 22 (7)  (b). 
Again the whole of this sub-clause is made inoperative 
by article 22 (4) (b) in respect of an Act of preventive 
detention passed by Parliament under clauses (7) (a) 
and (b). Inasmuch as the impugned Act is an Act of 
the Parliament purported to be so made, clause 22 (4) 
has no operation and may for the present discussion 
be kept aside. Article 22 (5) prescribes that- when any 
person under a preventive detention law is detained, 
the authority making the order shall, as soon as may 
- be, communicate to such person the grounds on which 
the order has been made and shall afford him the 


_ 1950 

A. K. Gepalan 
The State 

Kania C.}. 


1950 
A, &. ” Gopalen 
The State 
Kenia C.J. 


118 SUPREME COURT REPORTS [1950] 


earliest opportunity of making a representation against 
the order. This. clause is of general operation in respect 
of every detention order made under any law permit- 
ting detention. Article 22 (6) permits the authority 
making the order to withhold disclosure of facts which 
such authority considers against the public interest to 
disclose. It may be noticed that this clause only per- 
mits the non-disclosure of facts, and reading clauses 
(5) and (6) together a distinction is drawn between 
facts and grounds of detention. Article 22 (4) and (7) 
deal not with the period of detention only but with 
other requirements in the case of preventive detention 
also. They provide for the establishment of an advisory 
board, and the necessity of furnishing grounds to the 
detenue. and‘ also to give him a right to make a repre- 
sentation. Reading article 22 clauses (4) and (7) to- 
gether it appears to be implied that preventive deten- 
tion for less than three months, without an advisory 
board, is permitted under the Chapter on Fundamental 
Rights, provided such legislation is within the _ legisla- 
tive competence of the Parliament or the State Legis- 
lature, as the case may be. . 


Article 22 (5) permits the detained person to make 
a representation. The Constitution is silent as to the 
person to whom it has to be made, or how it has to be 
dealt with. But that is the procedure laid down by 
the Constitution. It does not therefore mean that if a 
law made by the Parliament in respect of preventive 
detention does not make provision on those two points 
it is invalid. Silence on these points does not make 
the impugned Act in contravention of the Constitution 
because the first question is what are the rights given 
by the Constitution in the case of preventive detention. 
The contention’ that the representation should be to an 
outside body has no support in law. Even in the 
Liversidge case the representation had to be made to 
the Secretary of State ‘and not to another body. After 
such representation was made, another advisory board 
had to consider it, but it was not necessary to make 
the representation itself to a third party. Article 22 
(4) and (7) permit the non-establishment of an advisory 

rd expressly in a _ parliamentary legislation 
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providing for preventive detention beyond three 
months. If so, how can it be urged that the non- 
establishment of an advisory board is a fundamental 
right vidlated by the procedure prescribed in the 
Act passed by ‘the Parliament ? 

The important clause to be considered is article 
22 (7). Sub-clause (a)-is important for this case. In 
the case of an Act of -preventive detention passed by 
the Parliament this clause contained in the Chapter 
on Fundamental Rights, thus permits detention be- 
yond a period of three months and excludes the neces- 
sity of consulting an advisory board, if the opening 
words of the sub-clause are complied with. Sub-clause 
(b) is permissive. It is not obligatory on the Parlia- 
ment to prescribe any maximum period. It was argued 
that this gives the Parliament a right to allow a person 
to be detained indefinitely. If that construction is 
correct, it springs out of the words of sub-clause (7) 
itself and the Court cannot help in the matter. Sub- 
clause (c) permits the Parliament to lay down the 
procedure to be followed by the advisory board in an 
inquiry under sub-clause (a) of clause (4). I am unable 
to accept the contention that article 22 (4) (a) is the 
rule and article 22 (7) the exception. I read them as 
two alternatives, provided by the Constitution for 
making laws-on preventive detention. 

Bearing in mind the provisions of article 22 read 
with article 246 and Schedule VII, List I, Entry 9, and 
List III, Entry 3, it is thus clear that the Parliament 
is empowered to enact a law of preventive detention 
(a) for reasons connected with defence, (b) for reasons 
connected with foreign affairs, (c) fer reasons connect- 
ed with the security of India; and (under List III), 
(d) for reasons connected with the security of a State, 
(ec) for reasons connected with the maintenance of 
public order, or (f) for reasons connected with the 
maintenance of supplies and services essential to the 
community. Counsel for the petitioner has challenged 
the validity of several provisions of the Act. In res- 
pect of the construction of a Constitution Lord Wright 
in James v. The Commonwealth of Australie (+), 

(1) (1936) A.C. 578 at 614. 


1950 
A. K. Gopalan 
The State 
Kania C.J. 


1950 

A. K. Gopalan 
The State 

Kania C.J. 


120 SUPREME COURT REPORTS [1950] 


observed that “a Constitution must not be construed 
in any narrow and pedantic sense.” Mr. Justice Higgins 
in Attorney-General of New South Wales v. Brewery 
Employees’ Union (*), observed: “Although we are to 
interpret words of the Constitution on the same prin- 
ciples of interpretation as we apply to any ordinary 
law, these very principles of interpretation compel us 
to take into account the nature and scope of the Act 
that we are interpreting—to remember that it is a 
Constitution, a mechanism under which laws are to be 
made and not a mere Act which declares what the law 
is to be.” In In re The Central Provinces and Berar Act 
XIV of 1938 (#), Sir Maurice Gwyer C. J. after adopt- 
ing these observations said: “especially is this true of 
a Federal Constitution with its nice balance of jurisdic- 
tions. I conceive that a broad and liberal spirit should 
inspire those whose duty it is to interpret it; but I do 
not imply by this that they are free to stretch or prevert 
the language of the enactment in the interest of any 
legal or constitutional theory or even for the purpose 
of supplying omissions or of correcting supposed 
errors.” There is considerable authority for the 
statement that the Courts are not at liberty to declare 
an Act void because in their opinion it is opposed to a 
spirit supposed to pervade the Constitution but not 
expressed in words. Where the fundamental law has 
not limited, either in terms or by necessary implica- 
tion, the general powers conferred upon the Legislature 
we cannot declare a limitation under the notion of 
having discovered something in the spirit of the 
Constitution which is not even mentioned in the. 
instrument. It is difficult upon any general principles 
to limit the omnipotence of the sovereign legislative 
power by judicial interposition, except so far as the 
express words of a written Constitution give that 
authority. It is also stated, if the words be positive 
and without ambiguity, there is no authority for a 
Court to vacate or repeal a Statute on that ground 
alone. ‘But it is only in express constitutional | provi- 
sions limiting legislative power and controlling the 
temporary will of a majority by a permanent and 
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paramount law settled. by the deliberate wisdom of 
the nation that one can find a safe and solid ground 
for the authority of Courts of justice to declare void 
any legislative enactment. Any assumption of autho- 
rity beyond this would be to place in the hands 
of the judiciary powers too great and too indefinite 
either for its own security or the protection of private 
rights, 

It was first argued that by section 3 the 
Parliament had delegated its legislative power to the 
executive officer in detaining a person on_ his being 
satisfied of its necessity. It was urged that the satis- 
faction must be of the legislative body. This conten- 
tion of delegation of the legislative power in such cases 
has been considered and rejected in numerous cases by 
our Federal Court and by the English Courts. It is 
unnecessary to refer to all those cases. A reading of 
the various speeches in Liversidge v. Anderson (?) 
clearly negatives this contention. Section 3 of «the 
impugned Act is no delegation of legislative power to 
make laws. It only confers discretion on the officer to 
enforce the law made by the legislature. Section 3 is 
also impugned on the ground that it does not provide 
an objective standard which the Court can utilize for 
determining whether the requirements of law have 
been complied with. It is clear that no such objective 
standard of conduct can be prescribed, except as 
laying down conduct tending to achieve or to avoid a 
particular object. For preventive detention action 
must be taken on good suspicion. It is a subjective 
test based on the cumulative effect of different actions, 
perhaps spread over a considerable period. As observed 
by Lord Finlay in The King v. Halliday (*), a Court 
is the least appropriate: tribunal to investigate the 
question whether circumstances of suspicion exist 
warranting the restraint on a person. The contention 
is urged in respect of preventive detention and not 


punitive detention. Before a person can be held liable © 


for an offence it is obvious that he should be in a 


position to know what he may do or not do, and an © 


omission ta do or not to do will result in the State 
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considering him guilty according to the penal enact- 
ment. When it comes however to preventive detention, 
the very purpose is to prevent the individual not 
merely from acting in a particular way but, as the 
sub-heads summarized above show, from achieving a 
particular object. It will not be humanly possible to 
tabulate exhaustively all actions which may lead to a 
particular object. It has therefore been considered 
that a punitive detention Act which — sufficiently 
prescribes the objects which the legislature considers 
have not to be worked up to is a sufficient standard to 
prevent the legislation being vague. In my opinion, 
therefore, the argument of the petitioner against  sec- 
tion 3 of the impugned Act fails, It was also con- 
tended that section 3 prescribes no limit of time for 
detention and therefore the legislation is «tra vires. 
The answer is found in article 22 (7) (b). A perusal 
of the provisions of the impugned Act moreover shows 
that in section 12 provision is made for detention for 
a period longer than three months but not exceeding 
one year in respect of clauses (a) and (b) of that 
section. It appears therefore that in respect of the 
rest of the clauses mentioned in section 3 (1) (a) the 
detention is not contemplated to be for a period longer 
than three months, and in such cases a reference to 
the advisory board under section 9 is contemplated. 


Section 7 of the Act which is next challenged, 
runs on the same.lines as article 22 (5) and (6) and in 
my opinion infringes no provision of the Constitution. 
It was argued that this gave only the right of making 
a representation without being heard orally or with- 
out affording an opportunity: to lead evidence and 
therefore was not an orderly course of procedure, as 
required by the rules of natural justice. The Parlia- 
ment by the Act has expressly given a right to the 
person detained under a preventive detention order to 
receive the grounds for detention and also has given 
him a right to make a representation. The Act has 
thus complied with the requirements of article 22 (5). 
That clause, which prescribes what procedure has. to 
be followed as a matter of fundamental right, is silent, 
about the person detained having a right to be heard 
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orally or by a lawyer. The Constituent Assembly had 
before them the provisions of clause (1) of the same 
article. The Assembly having dealt with the require- 
ments of receiving grounds and giving an opportunity 
to make a representation has deliberately refrained 
from providing a right to be heard orally. If so, I do 
not read the clause as guaranteeing such right under 
article -22 (5). An “orderly course of procedure” is 
not limited to procedure which has been sanctioned by 
settled usage. New forms of procedure are as much, 
held even by the Supreme Court of America, due 
process of law as old forms, provided they give a 
person a fair opportunity to present his case. It was 
contended that the right to make a representation in 
article 22 (5) must carry with it a right to be heard by 
an independent tribunal; otherwise the making of a 
representation has no substance because it is not an 
effective remedy. I am unable to read clause (5) of 
article 22 as giving a fundamental right to be heard 
by an. independent tribunal. The Constitution dek- 
berately stops at giving the right of représentation. 
This is natural because under article 22 (7), in terms, 
the Constitution permits the making of a law by 
Parliament in which a reference to an advisory board 
may be omitted. ‘To consider the right to make a 
representation as necessarily including a right to be 
heard by an independent judicial, administrative or 
advisory tribunal will thus be directly in conflict with 
the express words of article 22 (7). 

Even according to the Supreme Court of U.S.A. a 
right to a. judicial trial is not absolute. In the United 
States v. Ju Toy (*), a question arose about the exclu- 
sion from entry into the States, of a Chinese who 
claimed to be a citizen of the United States. At page 
263 the majority judgment contains the following 
passage :—“If for the purpose of argument, we assume 
that the Fifth Amendment applies to him, and 
that to deny entrance to a citizen is to deprive him 
of liberty, we nevertheless are of opinion that with 
regard to him due process of law does not require 
judicial trial: That is the result of the cases which 
we have cited, and the almost necessary result of the 

(1) (198)U.S. 253 at 263, 
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power of the Congress to pass exclusion laws. That 
the decision may be entrusted to an executive officer, 
and that his. decision is due process of law, was affirmed 
and explained in several cases, It is unnecessary to 
repeat the often-quoted remasks of Mr. Justice Curits, 
speaking for the whole Court, in Den Exden Murray v. 
Hoboken Land and Improvement Company (*), to 
show that the requirement of a judicial trial does not 
prevail in every case.” 


Again, I am not prepared to accept the conten- 
tion that a right to be heard orally is an essential 
right of procedure even according to the rules of 
natural justice. The right to make a defence may 
be admitted, but there is nothing to support the 
contention that an oral interview is compulsory. In 
the Local Government Board vy. Arlidge (*#), the respon- 
dent applied to the Board constituted under the Hous- 
ing Act to state a special case for the opinion of the High 
Court, contending that the order was invalid because 
(1) the report of the Inspector had. been treated as a 
confidential document and had not been disclosed to 
the respondent, and (2) because the Board had 
declined to give the respondent an opportunity of be- 
ing heard orally by the person or persons by whom 
the appeal was finally decided. The Board rejected 
the application. Both the points were urged before 
the House of Lords on appeal. Viscount Haldane 
L. C. in his speech rejected the contention about the 
necessity of an oral hearing by observing “But it 
does not follow that the procedure of every tribunal 
must be the same. In the case of a Court of law 
tradition in this country has prescribed certain princi- 
ples to which, in the main, the procedure must con- 
form. But what that procedure is to be in detail 
must depend on the nature of a tribunal.” In reject-. 
ing the contention about the disclosure of the report: 
of the Inspector, the Lord Chancellor stated: “It might 
or might not have been useful to disclose this report, 
but I do not think that the Board was bound to do so 
any more than it would have been bound to disclose 
all the minutes made on the papers in the office before 

(1) 18 H.O.W. 272 at 280. (2) (1915) A.C. 120. 


S.C.R. SUPREME COURT REPORTS 125 


a decision was come to .... What appears to me to ~ Lae 
have been the fallacy of the judgment of the majority A. X. Gopalan 
in the Court of appeal is that it begs the question at 
-the beginning by setting up the test of the procedure — 
‘of a Court of justice instead of the other standard Kania C.J. 
which was laid down for such cases in Board of Edu- 

cation v. Rice (4). I do not think the Board was bound 

to hear the respondent orally provided it gave him 

the opportunities he actually had.” In spite of the 

fact that in England the Parliament is supreme J am 

unable to accept the view that the Parliament in 

making laws, legislates against the well-recognised 

principles of natural justice accepted as such in all 

civilized countries. The same view is accepted in the 

United States in Federal Communications Commission 

v. WJR The Goodwill Station (2). 


A right to lead evidence against facts suspected to 
exist. is also not essential in the case of preventive de- 
tention. Article 22 (6) permits the non-disclosure of 
facts. That is one of the, clauses of the Constitution 
dealing with fundamental rights. If even the non-dis- 
closure of facts is permitted, I fail to see how there can 
exist a right to contest facts by evidence and the non- 
inclusion of such procedural right could make this Act 
invalid. 


v. 
The State 


Section 10 (3) was challenged on the ground that 
it excludes the right to appear in person or by any 
lawyer before the advisory board and it was argued 
that this was an infringement of a fundamental right. 
It must be noticed that article 22 (1) which gives a de- 
tained person a right to consult or be defended by his 
own legal practitioner is specifically excluded by 
article 22 (3) in the case of legislation dealing with 
preventive detention. Moreover, the Parliament is 
expressly given power under article 22 (7) (c) to lay 
down the procedure in an inquiry by an advisory board. 
This is also a part of article 22 itself. If so, how can 
the omission to give a right to audience be considered 
against the constitutional rights ? It was pointed out 
that section 10 (3) prevents even the disclosure of a 

(1) (1911) A.C. 179. (2) 337 U.S. 265 at 276 
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portion of the report and opinion of the advisory board. 
It was argued that if so how can the detained person 
put forth his case before a Court and challenge the con- 
clusions? This argument was similarly advanced in. 
Local Government Board vy. Arlidge (+) and rejected, as 
mentioned above. In my opinion, the answer is in the 
provision found in article 22 (7) (c) of the Constitution 
of India. 


It was argued that section 11 of the impugned Act 
was invalid as it permitted the continuance of the de- 
tention for such period as the Central Government or 
the State Government thought fit. This may mean an 
indefinite period. In my opinion this argument has no 
substance- because the Act has to be read as a whole. 
The whole life of the Act is for a year and therefore 
the argument that the detention may be for an in- 
definite period is unsound. Again, by virtue of article 
22 (7) (b), the Parliament is not obliged to fix the 
maximum term of such detention. It has not so fixed 
it, except under section 12, and therefore it cannot be 
stated that section 1! is in contravention of article 
22 (7). 


Section 12 of the impugned Act is challenged on 
the ground that it does not conform to the provisions 
of article 22 (7). It is argued that article 22 (7) per- 
mits preventive detention beyond three months, when 
the Parliament prescribes “the circumstances in which, 
and the class or classes of cases in which,” a person 
may be detained. It was argued that both these con- 
ditions must be fulfilled. In my opinion, this argu- 
ment is unsound, because the words used in article 22 
(7) themselves are against such interpretation. The 
use of the word “which” twice in the first part of the 
sub-clause, read with the’ comma put after each, shows 
that the legislature wanted these to be read as dis- 
junctive and not conjunctive. Such argument might 
have been possible (though not necessarily accepted) if 
the article in the Constitution was “the circumstances 
and the class or classes of cases in which....” I have 
no doubt that by the clause, as worded, the legislature 

(1) (1915) A.C. 120. 
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intended that the power of preventive detention beyond 
three months may be exercised either if the circum- 
stances in which, or the class or classes of cases in which, 
a person is suspected or apprehended to be doing the 
objectionable things mentioned in the section. This 
contention therefore fails. 


It was next contended that by section 12 the 
Parliament had provided that a person might be 
detained for a period longer than three months but 
not exceeding one year from the date of his detention, 
without obtaining the opinion of an advisory board, 
with a view to prevent him from acting in any manner 
prejudicial to (a) the defence of India, relations of 
India with foreign powers or the security of India ; 
or (b) the security of a State or the maintenance of 
public order. It must be noticed that the contingency 
provided in section 3 (1) (a) (iii), ez., the maintenance 
of supplies and services essential to the community 
is omitted in section 12. Relying on the wording of 
these two sub-sections in section 12, it was argued 
that in the impugned Act the wording of Schedule VII 
List I, Entry 9, and List IH, Entry 3, except the last 
part are only copied. This did not comply with the 
requirement to specify either the circumstances or the 
class or classes of cases as is necessary to be done 
under article 22 (7) of the Constitution. Circum- 
stances ordinarily mean events or situation extraneous 
to the actions of the individual concerned, while a 
class of cases mean determinable groups based on the 
actions of the individuals with a common aim or idea. 
Determinable may be according to the nature of the 
object also. It is obvious that the classification can 
be by grouping the activities of people or by specify- 
ing the objectives to be attained or avoided. The 
argument advanced on behalf of the petitioner on this 
point does not appeal to me because it assumes that 
the words of Schedule VII List I, Entry 9, and List 
III, Entry 3 are never capable of being considered 
as circumstances or classes of cases. In my _ opinion, 
that assumption is not justified, particularly when we 
have to take into consideration cases of preventive 
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detention and not of conviction and punitive deten- 
tion. Each of the expressions used in those entries is 
capable of complying with the requirement of men- 
tioning circumstances or classes of cases. The classifica- 
tion of cases, having regard to an object, may itself 
amount to a description of the circumstances. It is 
not disputed that each of the entries in the Legislative 
Lists in the Seventh Schedule has a specific connota- 
tion well understood and ascertainable in. law. IF so, 
there appears no reason why the same expression 
when used in section 12 (1) (a) and (b) of the impugn- 
ed Act should not be held to have such specific mean- 
ing and thus comply with the requirement of prescrib- 
ing circumstances or classes of cases. This argument 
therefore must be rejected. 


Section. 13 (2) was attacked on the ground that 
even if a detention order was revoked, another deten- 
tion order under section 3 might be made against the 
same person on the same grounds. This clause 
appears to be inserted to prevent a man being released 
if a detention order was held invalid on some techni- 
cal ground. There is nothing in the Chapter on 
Fundamental Rights and in article 21 or 22 to prevent 
the inclusion of such a clause in a_ parliamentary 
legislation, permitting preventive detention. Article 
20 (2) may be read as a contrast on this point. 


Dealing with the four fundamental principles of 
natural justice in procedure claimed by the petitioner, 
it is thus clear that in respect of preventive detention 
no question of an objective standard of human con- 
duct can be laid down. It is conceded that no notice 
before detention can be claimed ~ by the very nature 
of such detention. The argument that after deten- 
tion intimation of the grounds should be given has 
been recognised in article 22 (5) and _ incorporated 
in the impugned Act. As regards an impartial 
tribunal, article 22 (4) and (7) read _ together 
give the Parliament ample discretion. When in 
specified circumstances and classes of cases the 
preventive detention exceeds three months, the 
absence of an advisory board is expressly permitted 
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by article 22 (7). Under article 22 (4) it appears impli- 
ed that a provision for such tribunal is not necessary 
if the detention is for less than three months. As 
regards an opportunity to be heard, there is no 
absolute natural right recognised in respect of oral 
representation. It has been held to depend on the 
nature of the tribunal. The right to make a representa- 
tion_is affirmed by the Constitution in articie 22 (5) 
and finds a place in the impugned Act. The right to 
an orderly course of proceduré to the extent it is 
guaranteed by article 22 (4) read with article 22 (7) (c), 
and by article 22 (7) (a) and (b), has also been 
thus provided in the Act. It seems to me 
therefore that the petitioner's contentions even on 
these points fail. ; 

Section 14 was strongly attacked on the ground 
that it violated all principles of natural justice and 
even infringed the right given by article 22 (5) of the 
Constitution. It runs as follows : 


“14. (1) No Court shall, except for the purposes 
of a prosecution for an offence punishable under sub- 
section (2), allow any statement to be made, or any 
evidence to be given, before it of the substance of any 
communication made under section 7 of the grounds on 
which a detention order has been made against any 
person or of any representation made by him against 
such order; and, notwithstanding anything contained 
in any other law, no Court shall be entitled to require 
any public officer to produce before it, or to disclose 
the substance of, any such communication or represen- 
tation made, or the proceedings of an Advisory Board 
or that part of the report of an Advisory Board which 
is confidential. 


(2) It shall be an offence punishable with impri- 
sonment for a term which may extend to one year, or 
with fine, or with both, for any person to disclose or 
publish without the previous authorisation of the 
Central Government or the State --Government, as the 
case may be, any contents or matter purporting to be 
contents of any such communication or representation 
as is referred to in sub-section (1) : 
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Provided that nothing in this sub-section shall 
apply to a disclosure made to his legal adviser by a 
person who is the subject of a detention order.” 


By that section the Court is prevented (except for 
the purpose of punishment for such disclosure) from 
being informed, either by a statement or by leading 
evidence, of the substance of the grounds conveyed to 
the detained person under section 7 on which the order 
was made, or of any representation made by him 
against such order. It also prevents the Court from 
calling upon any public officer to disclose the substance 
of those grounds or from the production of the proceed- 
ings or report of the advisory board which may be 
declared confidential. Ie is clear that if this provision 
is permitted to stand the Court can have no material 
before it to determine whether the detention is proper 
or not. I do not mean whether the grounds are suff- 
cient or not. It even prevents the Court from ascer- 
taining whether the alleged grounds of detention have 
anything to do with the circumstances or class or 
classes of cases mentioned in section 12 (1) (a) or (b). 
In Machindar Shivaji Mahar v. The King (*), the 
Federal Court held that the Court can examine the 
grounds given by the Government to see if they are 
relevant to the object which the legislation has in 
view. The provisions of article 22 (5) do not exclude 
that right of the Court. Section 14 of the impugned 
Act appears to be a drastic provision which requires 
considerable support to sustain it in a preventive 
detention Act. The learned Attorney-General urged 
that the whole object of the section was to prevent 
ventilation in public of the grounds and the represen- 
tations, and that it was a rule of evidence only which 
the Parliament could prescribe. I do not agree. This 
argument is clearly not sustainable on the words of 
article 22 clauses (5) and (6). The Government has 
the right under article 22 (6) not to disclose facts 
which it considers undersirable to disclose in the public 
interest. It does not permit the Government to refrain 
from disclosing grounds which fall under clause (5). 


(1) [1949-50} F.G.R. 827. 
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Therefore, it cannot successfully be contended that the 
disclosure of grounds may be withheld from the Court 
in public interest, as a rule of evidence. Moreover, 
the position is made clear by the words of article 22 
(5). It provides that the detaining authority shall 
communicate to such detained person the grounds 
on which the order has been made. It is therefore 
essential that the grounds must be connected with the 
order of preventive detention. If they are not so 
connected the requirements of article 22(5) are not 
complied with and the detention order . will be 
invalid. Therefore, it is open to a detained per- 
son to contend before a Court that the grounds 
on which the order has been made have no connec- 
tion at all with the order, or have no connection 
with the circumstances or class or classes, of cases 
under which a preventive detention order could be 
supported under section 12. To urge this argument the 
aggrieved party must ‘have a right to intimate to the 
Court the grounds given for the alleged detention and 
the representation made by him. For instance, a 
person is served with a paper on which there. are written 
three stanzas of a poem or three alphabets written in 
three different ways. For the validity of the detention 
order it is necessary that the grounds should be those 
on which the order has been made. If the detained 
person is not in a position to put before the Court this 
paper, the Court will be prevented from considering 
whether the. requirements of article 22 (5) are complied 
with and that is a right. which is guaranteed to every 
person. It seems to me therefore that the provisions 
of section 14 abridge the right given under article 22 (5) 
and are therefore ultra vires. 


_ It next remains to be considered how far the in- 
validity of this section affects the rest of the impugned 
Act. The. impugned Act minus this section can remain 
unaffected. The omission of this section will not 
change the nature or the structure or the object of the 
legislation. . Therefore the decision that section 14 is 
ultra vires does not-affect the validity of the rest of the 
Act. In my opinion therefore Act IV of 1950, except 
section 14, -is not wltra vires. It does not infringe any 
4-3 §. C. India/58 
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provisioris of Part III of the Constitution and the con- 
tention of the applicant against the validity of that 
Act, except to the extent of section 14, fails. The 
petition therefore fails and is dismissed. 


Faz. Att J—The question to be decided in this 
case is whether the Preventive Detention Act, 1950 
(Act IV of 1950), is wholly or in part invalid and 
whether the petitioner who has been detained under 
that Act is entitled to a writ in the nature of habeas 
corpus on the ground that his detention is illegal. .The 
question being a pure question of law can be decided 
without referring to a long chain of facts which are 
narrated in the petitioner’s application to this Court 
and which have a more direct bearing on the alleged 
mala fides of the authorities who have detained him 
than on the validity of the Act. 


The Act which is impugned was enacted by the 
Parliament on the 26th February, 1950, and _ will cease 
to have effect on the Ist April, 1951, save as respects 
things done or omitted to be done before that date. 
The main provisions of the Act are set out in sections 
3, 7, 8, 9, 10, 11, 12 and 14. Section 3 (1) provides 
that “the Central Government or the State Govern- 
ment may— 


(a) if satisfied with respect to any person that 
with a view to preventing him from acting in any 
manner prejudicial to— 


(i) the defence of India, the relations of India 
with foreign powers, or the security of India, or 


(ii) the security of the State or the mainten- 
ance of public order, or 


(iii) the maintenance of -supplies and_ services 
essential to the community, or 


(b) if satisfied with respect to any person who is 
a foreigner within the meaning of the Foreigners Acct, 
1946 (XXXI of 1946), that with a view to regulating 
his continued presence in India or with a view 
to making arrangements for his expulsicn from 
India, 
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it is necessary so to do, make an order directing 
that such person be detained.” 


Sub-sections (2) and (3) of this section empower a 
District Magistrate, Sub-Divisional Magistarte or the 
Commissioner of Police in a Presidency Town to 
exercise the power conferred by and make the order 
contemplated in sub-section (1), but with the qualifica- 
tion that any order made thereunder must be reported 
forthiwth to the Government of the State to which the 
officer in question is subordinate with the grounds on 
which the order has been made and such other parti- 
culars as in his opinion have a_ bearing on the necessity 
for the order. Section 7 of the Act provides that the 
authority making an order of detention shall as soon as 
may be communicate to the person detained the 
grounds on which the order has been made and shall 
afford him the earliest opportunity of making a 
representation against the order, in a case where such 
order has been made by the Central Government, to 
that Government, and in a case where it has been 
made by a State Government or an officer subordinate 
thereto, to the State Government. Section 8 provides 
that the Central Government and each State Govern- 
ment shall, whenever necessary, constitute one or more 
advisory boards for the purposes of the Act. and 
state the qualifications of persons of which the board 
should consist. Section 9 provides that when a deten- 
tion order has been made with a view to preventing 
a person from acting in any manner prejudicial to the 
maintenance of supplies and services essential to the 
community or if it is made in regard toa person who 
is a foreigner within the meaning of the Foreigners 
Act with a view to regulating his continued presence 
in India or making arrangements for _ his expulsion 
from India,‘ the grounds on which the order has 
been made and the representation, if any, of the 
person detained shall, within six weeks from the date 
of detention, be placed before an advisory board. 
It will be noticed that this section does not provide 
that the cases of persons who are detained under 
section 3 (1) (a) (i) and (ii) will also be placed before 
the advisory board. Section 10 lays down the 
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procedure to be followed by the advisory board and 
section 11 provides that in any case where the 
advisory board has reported that there is sufficient 
cause for the detention of the person concerned, the 
detention order may be confirmed and_ the detention 
of the person concerned may be continued for such 
period as the Central Government or the State Govern- 
ment, as the case may be, thinks fit. Section 12 
which is a very important section, as we shall pres- 
ently see, runs as follows :— 


“12 (1) Any person detained in any of the follow- 
ing classes of cases or under any of the following cir- 
cumstances may be detained without obtaining the 
opinion of an Advisory Board for a period longer 
than three months, but not exceeding one year from 
the date of his detention, namely, where such person 
has been detained with a view to preventing him from 
acting in any manner prejudicial to— 


(a) the defence of India, relations of India 
with foreign powers or the security of India; or 


(b) the security of a State or the maintenance 
of public order. 


(2) The case of every person detained under a 
detention order to which. the provisions of sub-section 
(1) apply shall, within a period of six months from 
the date of his detention, be reviewed where the order 
was made by the Central Government or a _ . State 
Government, by such Government, and where the 
order was made by any officer, specified in sub-section 
(2) of section 3, by the State Government to which 
such officer is subordinate, in consultation with a person 
who is or has been or is qualified to be appointed as 
Judge of a High Court nominated in that behalf by 
the Central Government or the State Government, as 
the case may be.” 

Section 14, which is also a material section for 
the purpose of this case, is to the following effect :— 


“(1) No Court shall, except for the purposes of 
a prosecution for an offence punishable under  sub- 
section (2), allow any statement to be made, or any. 
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evidence to be given, before it of the substance of any 
communication made under section 7 of the grounds 
on which a detention order has been made against 
any. person or of any representation made by him 
against such order; and, notwithstanding anything 
- contained in any other law, no Court shall be entitled 
to require any public officer to produce before it, or 
to disclose the substance of, any such communication 
or representation made, or the proceedings of an 
Advisory Board or that part of the report of an 
Advisory Board which is confidential. 

(2) It shall be an offence punishable with 
imprisonment for aterm which may extend to one 
year, or with fine, or with both, for any person to 
disclose or publish without the previous authorisation 
of the Central Government or the State Government, as 
the case may be, any contents or matter purporting to 
be the contents of any such communication or repre- 
sentation as is referred to in sub-section (1) : 

Provided that nothing in this sub-section _ shall 


apply to a disclosure made to his legal adviser by a . 


person who is the subject of a detention order.” 
The point which has been pressed before us is 
that the Act is invalid, as it takes away or abridges 
certain fundamental rights conferred by Part III of 
the Constitution of India, and in support of this 
general proposition, reliance is placed on article 13 (2) 
which runs as follows :— 
“The State shall not make any law which 
takes away or abridges the rights conferred by _ this 
Part and any law made in contravention of this clause 
shall, to the extent of the contravention, be void.” 

The rights guaranteed under Part HI of the 
Constitution are classified under seven broad heads, 
as follows :— 

(1) Right to equality ; 

(2) Right to freedom’; 

(3) Right against exploitation ; 

(4) Right to freedom of religion ; 
(5) Cultural and educational rights ; 
(6) Right to property ; and 

(7) Right to constitutional remedies. 
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Most of the articles which are said to have been 
disregarded occur under the heading “Right to 
freedom,” these articles being articles 19 (1) (d), 21 
and 22. Another article which is also said to have 
been violated is article 32, under which the present 
application for a writ of habeas corpus purports to 
have been made. 

Article 19 (1) is divided into seven  sub-clauses 
and runs as follows :— 

“All citizens shall have the right— 

(a) to freedom of speech and expression ; 
(b) to assemble peaceably and without arms ; 
(c) to form associations or unions ; 
(d) to move freely throughout the territory of 
India ; 
(e) to reside and settle in any part of the 
territory of India ; 

(£) to acquire, hold and dispose of property ; and 

(g) to practise any profession, or to carry on 

any occupation, trade or business.” 

Clauses (2), (3), (4), (5) and (6) of this article 
provide that nothing in clause (1) shall affect the 
operation of any existing law in regard to the rights 
under that clause, under certain conditions which are 
mentioned therein. Clause (5), with which we are . 
directly concerned and which will serve as a specimen 
to show the nature of these provisions, is to the 
following effect :— 

“Nothing in sub-clauses (d), (e) and (f) of the 
said clause shall affect the operation of any existing 
law in so far as it imposes, or prevent the State from 
making any law imposing, reasonable restrictions on 
the exercise of any of the rights conferred by the said 
sub-clauses either in the interests of the general public 
or for the protection of the interests of any Sched- 
uled Tribe.” 

The contentions advanced on behalf of the peti- 
tioner with reference to this article are :—(1) that the 
Act under which he has been detained deprives him 
who is a citizen of the Republic of India of the right 
to move freely throughout the territory of India, 
which is guaranteed under article 19 (1) (d), and (2) 
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that under clause. (5) of article 19, it is open to this 
Court to judge whether the restrictions imposed by the 
Act on the exercise of the right conferred by article 
19 (1) (d) are reasonable or otherwise. Before dealing 
with this argument, it is necessary to understand the 
meaning of the words used in article 19 (1) (d), and 
to have a clear comprehension as to the true nature 
of the right conferred thereunder. The contention 
put forward on behalf of the petitioner is that freedom 
of movement is the essence of personal liberty and 
any restraint on freedom of movement must be held 
to amount to abridgment or deprivation of personal 
liberty, as the case may be, according to the nature 
of the restraint. After very careful consideration, I 
have come to the conclusion that this contention is 
well-founded in law. Blackstone in his “Commen- 
taries on the Laws of England” (4th Edition, volume 
1, page 134) states that “personal liberty consists in 
the power of locomotion, of changing situation or 
moving one’s person to whatsoever place one’s own 
inclination may direct, without imprisonment or 
restraint unless by due course of law”. The autho- 
rity of this statement has never been questioned, and 
it has been bodily incorporated by H. J. Stephen in 
his “Commentaries on the Laws of England” and has 
been reproduced by Cooley in his well-known treatise 
on “Constitutional Limitations’ (8th Edition, volume 
1, page 710), which was extensively quoted by both 
parties in the course of their arguments. The view 
that freedom of movement is the essence of personal 
liberty will also be confirmed by reference to any 
book on the criminal law of England dealing with the 
offence of false imprisonment or any commentary on 
the Indian Penal Code dealing with the offences of 
wrongful restraint or confinement. Russell in his book 
‘on “Crimes and Misdemeanours” (8th Edition, volume 
1, page 861), dealing with the offence of false impri- 
sonment states as follows :— 

“False imprisonment is unlawful and __ total 
restraint of the personal liberty of another, whether 
by constraining him or compelling him to go to a 
particular place or by confining him in a prison or 
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police station or private place, or by detaining him 
against his will in a public place........ the essential 
element in the offence is the unlawful detention of the 
person or the unlawful restraint on his liberty. Such 
interference with the liberty of another’s movements 
is unlawful, unless it may be justified......... : 


Again, Dr. Gour in dealing with the offence of 
wrongful restraint in his book on “The Penal Law of 
British India” (5th Edition, page 1144) observes 
as follows :-— 

“Following the principle that every man’s person 
is sacred and that it is free, law visits with its penal- 
ties those who abridge his personal liberty, though he 
may have no design upon his person. But the fact 
that he controls its movements for ever so short a time 
is an offence against the King’s peace, for no one has 
the right to molest another in his free movements.” — 

Dealing with the offence of wrongful confinement, 
the same learned author observes as follows at page 
1148 of his book :— 

“Wrongful confinement’ is a species of ‘wrongful 
restraint’ as defined in the last section. In wrongful 
restraint, there is only a partial suspension of one’s 
liberty of locomotion, while in wrongful confinement 
there is a total suspension of liberty ‘beyond certain 
circumscribing limits’.” 

Both these authors speak of restraint on personal 
liberty and interference with the liberty of one’s move- 
ments or suspension of liberty or locomotion as inter- 
changeable terms. In Bird vy. Jones (1), Coleridge J. 
said that “it is one part of the definition of freedom to 
be able to. go whithersoever one pleases”. A similar 
opinion has been expressed by several authors includ- 
ing Sir Alfred Denning in his book entitled. “Freedom 
under the Law.” There can therefore be no doubt that 
freedom of movement is in the last analysis the essence 
of personal liberty, and just as a man’s wealth is 
generally measured in this country in terms of rupees, 
annas and pies, one’s personal liberty depends upon 
the extent of his freedom of movement. But it is con- 
tended on behalf of the State that freedom of move- 

(1) 7 Q.B. 742. 5 
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ment to which reference has been made in article 19 (1) 
(d) is not the freedom of movement to which Black- 
stone and other authors have referred, but is a different 
species of freedom which is qualified by the words 
“throughout the territory of India.” How the use of 
the expression “throughout the territory of India” 
can qualify the meaning of the rest of the words used 
in the article isa matter beyond my comprehension. 
In my opinion, the words “throughout the territory 
of India” were used to stretch the ambit of the free- 
dom of movement to the utmost extent to which it 
could be guaranteed by our Constitution. ‘The Con- 
stitution could not guarantee freedom of movement 
outside the territorial limits of India, and so. has used 
those words to show that a citizen was entitled to 
move from one corner of the country to another freely 


and without any obstruction. “Throughout” is an 


amplifying and not a limiting expression, and I 
am surprised to find that the expression “throughout 
the territory of India,’ which was used to give the 


widest possible scope tothe freedom of movement, is. 


sought to be construed as an expression limiting the 
scope and nature of the freedom. In my opinion, the 
words “throughout the territory of India,’ having 
regard to the context in which they have been used 
here, have the same force and meaning as the 
expression “to whatsoever place one’s own inclination 
may direct” used by Blackstone, or the expression 
“freedom to be able to go whithersoever one pleases” 
used by Coleridge J. in Burd v. Jones (+). I am 


certain that neither of these authorities. contemplated 


that the freedom of movement which is vouchsafed - to 
a British citizen, is guaranteed beyond the territorial 
limits of British territories. 


The question as to whether preventive detention 
is an encroachment on the right guaranteed by article 
19 (1) (d) has been considered by the Nagpur, Patna 
and Calcutta High Courts. The view which has been 
ultimately adopted by these High Courts is. that 
preventive detention is not a violation of the right 
guaranteed by article 19 (1) (d), but, in the Calcutta 

(1) 7 QB. 742, ; 


1950 
Ac K. Gopatan 
The State 
Fazl Ali 3. 


1950 
A. K. Gopalan 
The State 
Fal Ali j. 


140 SUPREME COURT REPORTS [1950] 


High Court, where the matter has been elaborately 
discussed, at least five Judges have held that it does, 
and in the ultimate analysis the number of Judges 
who have held the contrary view appears to be the 
same. Having regard to the fact that the view ex- 
pressed by so many learned Judges is opposed to the 
view Iam inclined to take, I consider it necessary to 
deal briefly with the main objections which have been 
raised in support of the narrow meaning sought to be 
attached to the words in article 19 (1) (d). I 
have already dealt with one of them which is 
based on the expression “throughout the territory of 
India.” And I shall now proceed to deal with the 
other seriatim. 

I. It wiil be recalled that clause (5) of article 19, 
which I have already quoted in full provides among 
other things that nothing in clause (1) (d) shall affect 
the operation of any law, present or future, imposing 
reasonable restrictions on the exercise of the right of 
freedom of movement either in the interests of the 
general public or for the protection of the interests of 
any Scheduled Tribe. It has been argued that the use of 
the words “interests of any Scheduled Tribe” in this 
clause shows that the right guaranteed by article 19 (1) 


 (d) isa limited right of movement, such as the right to 


visit different localities and to go from one place to 
another and is different from the expression “freedom 
of movement” which has been stated by Blackstone 
to be another name for personal liberty. It is pointed 
out that the restrictions in contemplation here are 
mainly restrictions preventing undesirable outsiders 
from visiting Scheduled Areas and exploiting Scheduled 
Tribes, and if the words “freedom of movement” had 
been used in the larger sense, such a small matter 
would not have found a place in clause (5) of article 19. 

I must frankly confess that I am unable to appre- 
ciate this argument and to hold that a mere reference 
to Scheduled Tribes affects the plain meaning of the 
words used in clause (1) (d) of article 19. The words 
used in article 19 (1) (d) are very wide and mean that 
a person can go at his will in any direction to any 
locality and to any distance. Restraint on a freedom 
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so wide in scope and extent may assume a variety of 
forms and may include internment or externment of a 
person, his confinement to a particular locality or with- 
in the walls of a prison, his being prevented from visit- 
ing or staying in any particular area, etc. The framers 
of the Constitution wanted to save all restrictive _legis- 
lation affecting freedom of movement made in the 
interests of the general public (which expression means 
the same thing as “public interests”) and I think 
that the law in regard to preventive detention is fully 
covered by the expression “restrictions imposed in the 
public interests.” But they also remembered that 
there were restrictive laws made in the interests of an 
important community and that similar laws may have 
to be made in future and hence they added the words 
“for the protection of ‘the interests of any Scheduled 
Tribe.” A reference to the Fifth Schedule of the 
Constitution and the corresponding provisions of the 
Government of India Act, 1935, as well as to certain 
laws made for Chota Nagpur, Santhal Parganas and 
other localities will show that great importance has 
been attached in this country to the protection and 
preservation of the members of the scheduled tribes 
and maintenance of order in tribal areas, and this, in 
my opinion, is sufficient to account for the special 
mention of the scheduled tribes in clause (5). It may, 
at first sight, appear to be a relatively small matter, but 
in their anxiety to cover the whole field of restrictive 
laws made whether in the public interest or in the 
interests of a particular community and not to leave 
the smallest loophole, the framers of the Constitution 
apparently decided to draft the clause in the present 
form.’ As far as I am aware, there are no restrictive 
laws made in the interests of any community other 
than the scheduled tribes, and I think clause (5) is 
sufficiently comprehensive to include the smallest as 
well as the most complete restrictions on freedom of 
movement. I am also satisfied that the mere mention 
of scheduled tribes in clause (5) cannot change the 
plain meaning of the words of the main provision 
which we find in article 19(1) (d) and confine it to 
some kind of peculiar and truncated freedom of 
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movement which is unconnected with personal liberty 
and which is unknown to any Constitution with which 
we are familiar. 


It will perhaps be not out of place to refer in this 
connection to Ordinance XIV of 1943, which is one of 
the ordinances by which the Defence of India Act, 
ie was partly amended. This ordinance provides 
or— 

“the apprehension and detention in custody of 
any person whom the authority empowered by the 
tules to apprehend or detain as the case may be 
suspects, on grounds appearing to such authority to 
be reasonable, of being of hostile origin, or of having 
acted, acting, being about to act, or being likely to act 
in a manner prejudicial to the public safety or interest, 
the defence of British India,. the maintenance of public 
order, His Majesty’s relations with foreign powers or 
Indian States, the maintenance of peaceful conditions 
in tribal areas or the efficient prosecution of the war, 
or with respect to whom such authority is satisfied 
that his apprehension and detention are necessary for 
the purpose . of preventing him from acting in any such 


“prejudicial manner, the prohibition of such person 


from entering or residing or remaining in any area, 
and the compelling of such person to reside and remain 
in any. area, or todoor abstain from doing anything.” 


The points to be noted in connection with the 
ordinance are :— 

(1) that it is an ordinance specifically providing 
for apprehension and detention ; 

(2) that notwithstanding the fact that there is a 
general: reference in it to acts prejudicial to public safe- 
ty. or interests and maintenance of public order there 
is also a. specific reference to maintenance of peaceful 


- tonditions ‘in tribal areas ; 


(3) that tribal areas and scheduled tribes are 


‘kindred: subjects as- would appear from the Fifth 


Schedulé appended to the Constitution ; and 
(4) that maintenance of peaceful conditions in 
tribal areas may be as much in the public interest as 


” int the interests of persons living in those areas. 
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_ This ordinance shows at least this much that some- 
times the law of preventive detention can also be made 
in the interests of scheduled tribes or scheduled areas 
and consequently the mere mention of scheduled tribes 
in clause (5) does not necessarily exclude laws relat- 
ing to preventive detention from the scope of article 19 
(5). The same remarks apply to the ordinance called 
“The Restriction and Detention Ordinance, 1944” 
(Ordinance No. III of 1944) which empowered the 
Central Government or the Provincial Government to 
detain and make orders restricting the movements of 
certain persons in the interest of public safety, main- 
tenance of public order as well as maintenance of peaceful 
conditions in tribal areas, etc. 

II. It is'also argued that since preventive deten- 
tion amounts to a total deprivation of freedom of 
movement, it is not a violation of the right granted 
under article 19 (1) (d) in regard to which the word 
“restriction” and not “deprivation” has been used in 
clause (5). This argument also.does not appeal to me. 
There are really two questions which fall to be decided 
in this case, viz. (a) Does preventive detention take 
away the right guaranteed by article 19 (1) (d) ?; and 
(b) if so, what are the consequences, if any ? 


It seems obvious to me that preventive detention 
amounts to a complete deprivation of the right guaran- 
teed by article (19) (d). The meaning of the word 
“restriction” is to be considered with reference to the 
second question and I think ‘that it will be highly 
technical to argue that deprivation of a right cannot 
be said to involve restriction on the exercise of the 
right. In my opinion, having regard to the context in 
which the word “restriction” has been used, there is no 
antithesis between that word and the word “depri- 
vation.” As I have already stated, restraint on the 
right to move can assume a variety of forms and restric- 
tion would be the most appropriate expression to be 
used in clause (5) so as to cover all those forms ranging 
from total to various kinds of partial deprivation of 
freedom of movement. I will however have to advert 
to this subject later and will try to show that the 
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construction I have suggested is supported by good 
authority. 


III. It appears that some of the Judges who had 
to deal with the question which we have before us 
were greatly influenced by the argument that if the 
deprivation of personal liberty amounts to deprivation 
of the right granted under article 19 (1) (d);any con- 
viction for an offence under the Indian Penal Code 
involving a sentence of imprisonment will be subject 
to judicial review on the ground of reasonableness of 
the provisions of the Code under which the conviction 
is recorded. Meredith C. J. of the Patna High Court 
has given expression to his concern for the situation 
which will thereby arise, in these words :— 


“It will be seen that the claim made is very 
sweeping indeed. It would mean that every law under 
which a person may be imprisoned, including all the 
provisions of the Penal Code, is open to examination 
by the Courts on the ground of reasonableness. It 
makes the Courts supreme arbiters in regard to any 
such legislation, and they can reject it or accept it in 
accordance with their ideas of whether it appeals to 
their reason. But ideas of reasonableness or otherwise 
are apt to vary widely. Take for example, laws relat- 
ing to prohibition or take such a matter as adultery 
which the Indian law regards as a crime punishable 
with imprisonment but the English law does not. It 
is difficult to believe the framers of the Constitution 
ever intended to place so enormous a power in the 
hands of the Courts........ ” [Rattan Roy v. The State 
of Bthar}. 


The obvious and strictly legal reply to this argu- 
ment is that the consideration, which has so greatly 
weighed with the learned Chief Justice, is not enough 
to cut down the plain meaning of the general words 
used in article 19 (5) of the Constitution. As has been 
pointed out in a number of cases, “in  construiny 
enacted words, we are not concerned with the policy 
involved or with the results injurious or otherwise 
which may follow by siving effect to the language 


oe 
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used” [King Emperor v. Benoari Lal Sharma and 
others. (7) ]. 

Apart from this aspect of ‘the matter, I agree with 
one of the learned Judges of the Calcutta High Court in 
his remark that “no calamitous or untoward result 
will follow even if the provisions of the Penal Code be- 
come justiciable.” I am certain that no Court would 
interfere with a Code which has been the law of the 
land for nearly a century and the provisions of which 
are not in conflict with the basic principles of any sys- 
tem of law. It seems to me that this Court should not 
be deterred from giving effect to a fundamental right 
granted under the Constitution, merely because of a 
vague and unfounded fear that something catastrophic 
may happen. 


_ I have so far proceeded on the assymption that the 
basis of the objection raised by Meredith C.J. is 
correct in law, but, in my opinion, it is not. Crime 
has been defined to consist in those acts or omissions 
involving breach of a duty to which a sanction is 
aitached by law by way of punishment or pecuniary 
penalty in the public interests. (See Russell’s “Crimes 
and Misdemeanours”.) Section 2 of the Indian Penal 
Code, 1860, provides that “every person shall be liable 
to punishment under this Code and not otherwise for 
every act or omission contrary to the provisions thereof, 
of which he shall be guilty within British India.” The 
Indian Penal Code does not primarily or necessarily 
impose restrictions on the freedom of movement, and it 
is not correct to say that it is a law imposing restric- 
tions on the right to move freely. Its primary object 
is to punish crime and not to restrict movement. The 
punishment may consist in imprisonment or a pecuni- 
ary penalty. If it consists in a pecuniary ‘ penalty, it 
obviously involves no restriction on movement ; but if 
it consists in imprisonment, there is a restriction on 
movement. This restraint is imposed not under a law 
imposing restrictions on movement but under a law 
defining crime and making it punishable. The punish- 
ment is correlated directly with the violation of some 
other person’s right and not with the right of 

(1) (1945) F.C.R. 16] at p. 177. 
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movement possessed by the offender himself. In my 
opinion, therefore, the Indian Penal Code does not 
come within the ambit of the words “law imposing 
restriction on the right to move freely”. 

In the course of the arguments, the expression 
“punitive detention” was frequently used and _ the 
tendency was to put it on the same footing as preven- 
tive detention for the purpose of certain arguments. 
Punitive detention is however essentially different 
from preventive detention. A person is punitively de- 
tained only after a trial for committing a crime and 
after his guilt has been established in a competent 
Court of justice. A person so convicted can take his 
case tothe State High Court and sometimes bring it to 
this Court also; and he can in the course of the pro 
ceedings connected with his trial take all pleas available 
to him including the plea of want of jurisdiction of the 
Court of trial and the invalidity of the . law under 
which he has been prosecuted. The final judgment in 
the criminal trial will thus constitute a serious obstacle 
in his way if he chooses to assert even after his con- 
viction that his right under article 19 (1) (d) has been 
violated. But a person who is preventively detained 
has not to face such an obstacle whatever other ob- 
stacle may be in his way. 


IV. It was pointed out that article 19 being con- 
fined to citizens, the anomalous situation will follow 
that in cases of preventive detention, a citizen will be 
placed in a better position than a non-citizen, because 
if a citizen is detained his detention will be open to 
some kind of judicial review under article 19 (5), but 
if a non-citizen has been detained his case will not be 
open to such review. In this view, it is said that the 
whole Act relating to preventive detention may te 
declared to be void if it is unreasonable, though it 


concerns citizens as well as persons other than citizens. 


I must frankly state thgt I am not at all perturbed by 
this argument. It is ‘a patent fact that the Consti- 
tution has confined all the rights mentioned in article 
19 (1) to citizens. It is equally clear that restrictions 
on those rights are to a limited extent at least open 
to judicial review. The very same question which is 
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raised in regard to article 19 (1) (d) will arise with 
regard to most of the other sub-clauses. A citizen 
has the right to assemble peaceably and without 
arms, to form associations or unions and so on. If 
there is any law imposing unreasonable restrictions 
on any of these rights, that Jaw will not be 
good law so far as citizens are concerned,: but 
it may be good law so far as non-citizens are con- 
cerned. I do not see why a similar situation arising 
with regard to the right granted under sub-clause (d) 
should be stated to be anomalous. So far as the right 
of free movement is concerned, a non-citizen has been 
granted certain protections in articles 21 and 22. If a 
citizen has been granted certain other’ additional pro- 
tections under article 19 (1) (d), there is no anomaly 
involved in the~ discrimination. I think that it is con- 
ceivable that a certain law may be declared’ to be void 
as against a citizen but not against a non-citizen. 
Such a result however should not affect our mind if it 
is found to have been clearly within the contemplation 
of the framers of the Constitution. 


V. It was contended that the rights declared by 
article 19 are the rights of a free citizen and if he has 
already been deprived of his liberty in the circum- 
stances referred to in articles 20, 21 and 22, then it 
would be idle to say that he still enjoys the right 
referred to in article 19. After giving my fullest con- 
sideration to this argument, I have not been able to 
appreciate how it arises in this case. There is nothing 
in article 19 to suggest that it applies only to those 
cases which do not fall under articles 20, 21 and 22. 
Confining ourselves to preventive detention, it is enough 
to point out that a person who is preventively detained 
must have been, before he lost his liberty, a free man. 
Why can’t he say to those who detained him: “As a 
citizen I have the right to move freely and you cannot 
curtail or take away my right beyond the limits im- 
posed by clause (5) of article 19.” This is the only 
question which arises in the case and it should not be 
obscured by any abstruse or metaphysical considera- 
tions. It is true that if you put a man under detention, 
he cannot move and therefore he is not in a position to 
5—3 S. C. India/58 
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exercise the right guaranteed under article 19 (1) (d), 
but this is only the physical aspect of the matter and 
a person who is bed-ridden on account of disease 
suffers from a similar disability. In law, however, 
physical duress does not deprive a person of the right 
to freedom of movement. If he has been detained 
under some provision of law imposing restrictions on 
the freedom of movement, then the question will arise 
whether the restrictions are reasonable. If he has 
been detained under no provisien of law or under some 
law which is invalid, he must be set at liberty. 

To my mind, the scheme of the Chapter dealing 
with the fundamental rights does not contemplate 
what is attributed to it, namely, that each article is 
a code by itself and is independent of the others. In 
my opinion, it cannot be said that articles 19, 20, 21 
and 22 do not to some extent overlap each other. The 
case of a person who is convicted of an offence will 
come under articles 20 and 21 and also under article 22 
so far as his arrest and detention in custody before 
trial are concerned. Preventive detention, which is 
dealt with in article 22, also amounts to deprivation of 
personal liberty which is referred to in article 21, and 
is a violation of the right of freedom of movement 
dealt with in article 19 (1) (d). That there are other 
instances of overlapping of articles in the Constitution 
may be illustrated by reference to article 19 (1) (£) and 
article 31 both of which deal with the right to property . 
and to some extent overlap each othef. It appears 
that some learned High Court Judges, who had ‘to deal 
with the very question before us, were greatly impressed 
by the statement in the report of the Drafting Com- 
mittee of the Constituent Assembly on article 15 (cor- 
responding to the present article 21), that the word 
“liberty” should be qualified by the insertion of the 
word “personal” before it for otherwise it may be 
construed very widely so as to include the freedoms 
dealt with in article 13 (corresponding to the present 
article 19). I am not however preparded to hold that 
this statement is decisive on the question of the con- 
struction af the words used in article 19 (1) (d) which 
are quite plain and ¢an be construed without any 
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extraneous help. Whether the report of the Drafting 
Committee and the debates on the floor of the House 
should be used at all in construing the words of a sta- 
tute, which are words of ordinary and common use 
and are not used in any technical or peculiar sense, is 
a debatable question; and whether they can be used 
in aid of a construction which is a strain upon the 
language used in the clause to be interpreted is a ‘still 
more doubtful matter. But, apart from these legal 
considerations, it is, I think, open to us to analyse the 
statement and see whether it goes beyond adding a 
somewhat plausible reason—a superficially plausible 
reason—for a slight verbal change in article 21. It 
seems clear that the addition of the word “personal” 
before “liberty” in article 21 cannot change the mean- 
ing of the words used in article 19; nor can it put a 
matter which is inseparably bound up with personal 
liberty beyond its place. Personal liberty and personal 
freedom, in spite of the use of the word “personal,” 
are, as we find in- several books, sometimes used in a 
wide sense and embrace freedom of speech, freedom of 
association, etc. These rights are some of the most 
valuable phases or elements of liberty and they do not 
cease to be so by the addition of the word “personal.” 
A general statement by the Drafting Committee refer- 
ring to freedom in plural cannot take the place of an 
authoritative exposition of the meaning of the words 
used in article 19 (1) (d), which has not been specifically 
referred to and cannot be such an overriding con- 
sideration as to compel us to put a meaning opposed 
to reason and authority. The words used in article 19 
(1) (d) must be construed as they stand, and we have 
to decide upon the words themselves whether in the 
case of preventive detention the right under article 19 
(1) (d) is or is not infringed. But, as I shall point out 
later, however, literally we may construe the words used 
in article 19 (1) (d) and however restricted may be the 
meaning we may attribute to those words, there can be 
no escape ‘from the conclusion that preventive detention 
is a direct infringement of the right guaranteed in arti- 


cle 19 (1) (d). 
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Having dealt with the principal objections, I, wish 
to revert once again to the main topic. The expressions 
“personal liberty” and “personal freedom” have, as 
we find in several books, a wider meaning and also a 
Narrower meaning. In the wider sense, they include 
not only immunity from arrest and detention but also 
freedom of speech, freedom of association, etc. In the 
narrower sense, they mean immunity from arrest and 
detention. I have shown that the juristic. conception 
of “personal liberty,” when these words are used. in 
the sense of immunity from arrest, is that it consists 
in freedom of movement and docomotion. I have also 
pointed out that this conception is at the root of the 
criminal law of England and of this country, so far as 
the offences of false imprisonment and wrongful confine- 
ment are concerned. The gravamen of these offences 
is restraint on freedom of movement. With these facts 
in view, I have tried to find out whether there is any 
freedom of movement known in England apart from 
personal liberty used in the sense of immunity from 
arrest and detention, but I find no trace of any such 
freedom. In Halsbury’s Laws ‘of England (2nd Edi- 
tion, volume 6, page 391), the freedoms mentioned are 
the right to personal freedom (or immunity from deten- 
tion or confinement), the right to property, the right 
to freedom of speech, the right of public meeting, the 
right of association, etc. Similar classifications will be 
found in Dicey’s “Introduction to the Study of the 
Law of the Constitution” and Keith’s “Constitutional 
Law” and other books on constitutional subjects, but 
there is no reference anywhere to any freedom or right 
of movement in the sense in which we are asked to 
construe the words used in article 19 (1) (d). In the 
Constitutions of America, Ireland. and many other 
countries where freedom is prized, there is no reference 
to freedom or right ef movement as something distinct 
from personal liberty used in the sense of immunity 
from arrest and confinement. The obvious explanation 
is that in legal conception no freedom or right of move- 
ment exists apart from what personal liberty connotes 
and therefore a separate treatment of this freedom was 
not necessary. It is only in the Constitution of the Free 
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City of Danzig, which covers an area of 791 square 
miles, that we find these words in article 75:—“All 
nationals shall enjoy freedom of movement within the 
City.” There is however no authoritative opinion 
available to support the view that this freedom is any- 
thing different from what is otherwise called personal 
liberty. The problem of construction in regard to this 
particular right in the Constitution of Danzig is the 
same as in our Constitution. Such being the general 
position, I am confirmed in my view that the juristic 
conception that personal liberty and freedom of move- 
ment connote the same thing is the correct and true 
conception, and the words used in article 19 (1) (d) 
must be construed according to this universally accep- 
ted legal conception. 


This conclusion is further supported by reference 
to the war legislation in England and in India, upon 
which the law of preventive detention, which has been 
in force in this country since the war, is based. In the 
first world war, the British Parliament passed the 
Defence of the Realm Consolidation Act, in 1914, and 
a number of regulations were made under it including 
regulation 14-B, which permitted the Secretary 
of State to subject any person “to such obligations 
and restrictions as hereinafter mentioned in view of 
his hostile origin or associations.” Lord Atkin in re- 
ferring to this regulation said in Liversidge v. Sir John 
Anderson (1), “that the regulation undisputedly gave 
to a Secretary of State unrestricted power to detain a 
suspected person.” Apparently, Lord Atkin meant 
that the restriction referred to in the Act included pre- 
ventive detention. Under this regulation, one Arthur 
Zadig was interned, and he applied to the King’s 
Bench for a writ of Aabeas corpus which was refused. 
The matter ultimately came up before the House of 
Lords in Rex v. Halliday (?) , and the noble Lords in 
dealing with the case proceeded on the assumption that 
there was no difference between internment and incar- 
ceration or imprisonment. Lord Shaw in narrating «he 
facts of th case stated:— 

(1) [1912] A. C. 238. (2) [1917] A. C. 260. 
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“His person was seized, he has been interned.... 
The appellant lost his liberty and was interned...... 

He then proceeded to state that there was no 
difference between internment and imprisonment and 
quoted the following passage from Blackstone:— 

“The confinement of the person, in any wise, is an 
imprisonment. So that the keeping a man against his 
will in a private house, putting him in the stocks, 
arresting or forcibly detaining him in the street, is an 
imprisonment.” 

Proceeding on- this footing (which I find to be the 
common basis in all other speeches delivered in the case, 
though Lord Shaw had given a dissenting judgment), 
Lord Finlay while dealing with the provisions of the 
regulations observed :— 

“One of the most obvious means of taking pre- 
cautions against dangers such as are enumerated is to 
impose some restriction on the freedom of movement 
of persons whom there may be any reason to suspect of 
being disposed to help the enemy” (7). 

Again, Lord Atkinson while dealing with the mer- 
its of the case made the following observation :— 

“If the legislature chooses to enact that he can be 
deprived of his liberty and incarcerated or interned for 
certain things for’ which he could not have been hereto- 
fore incarcerated or interned, that enactment and _ the 
orders made under it if intra vires do not infringe up- 


‘on the Habeas Corpus Acts or take away any’ right 


conferred by Magna Charta...... ss Gale : 

This passage read with the previous passage 
quoted by me will show that both internment and 
incarceration were regarded as “restrictions on the 
freedom of movement” and that deprivation of liberty 
and restriction on freedom of movement were used as 
alternative expressions bearing the same meaning. . 

The samé conclusion is to be drawn by reference 
to the regulations made in the Jast world war under the 
Emergency Powers (Defence) Act, 1939. The regulation 
which directly dealt with detention orders was 18-B. 
This regulation and a number of other regulations have 
been placed in Part I under the heading “Restrictions 

(1) [1917] A. C, 269. (2) [1917] A.-C. 272. 
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on movements and activities) of persons.” The classi- 
fication is important, because it meets two principal 
arguments advanced in this case. It shows firstly 
that detention is a form of restriction and secondly 
that it is a restriction on movement. I have noticed 
that “movement” is used in plural, and the heading 
also refers to restrictions on activities, but, having 


regard to the subjects classified under this head, move-. 


ment undoubtedly refers to physical movement and 
includes such movements as entering a particular loca- 
lity, going from one place to another, etc, ic. the 
very things to which. article 19 (1) (d) is said to have 
reference. In Liversidge’s case, in construing the provi- 
sions of the Act.of 1939, Viscount Maugham observed 
as follows:— 

“The language of the Act of 1939 (above cited) 
shows beyond doubt that Defence Regulations may be 
made which must deprive the subject “whose detention 
appears to the Secretary of State to be expedient in the 
interests of public safety” of all his liberty of move- 
ment while the regulations remain in force” (1). 

Thus Viscount Maugham also considered detention 


to be synonymous with deprivation of liberty of 


movement. 

The classification that we find in the Defence of 
the Realm Regulations was with a little verbal modi- 
fication adopted in the Defence of India Rules, and we 
find that here also rule 26, which dealt with 
preventive detention, has been placed under the 
heading “Restriction of movements and activities of 
persons.” A somewhat similar classification has also 
been adopted in a series of Provincial Acts and Ordi- 
nances relating ‘to maintenance of order [see section 2 
of the Bihar Maintenance of Public Order Act, 1949, 
section 16 of the West Bengal Security Act, 1948, 
‘section 4 of the East Punjab Public Safety Act, 1949, 
section 2 of the Madras Maintenance of Public Order 
Act, 1947, section 3 of the U:P. Maintenance of Public 
Order Temporary Act, 1947, and section 2 of the Bom- 
bay Public Security Measures Act, 1947]. In these 
Acts and Ordinances, preventive detention and certain 

(1) [1982] A. GC. 219. 
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other forms of restriction ‘om movement such as _intern- 
ment, externment, ‘etc., havé been classed ‘together and 
dealt with more or less on the same footing, and some- 
times they have been dealt with in different clauses of 
the same section. In one of the Acts, the same advisory 
board is to deal with the case of a detenue as well as 
that of an externed person, and there are also similar 
provisions giving them the right to represent their case 
to the Government. 


1 will now assume for the sake of argument that 
the freedom of movement to which reference is made 
in article 19 (1) (d) has nothing to do with personal 
liberty and that the words which occur in the article 
bear the restricted meaning attributed to them by the 
learned Attorney-General and some of my colleagues. 
ft seems to me that even on this assumption, it is 
difficult to arrive at any conclusion other than what 
I have already arrived at. There can be no doubt that 
preventive detention does take away even this limited 
freedom of movement directly and _ substantially, and, 
if so, I do not see how it can be argued that the right 
under article 19 (1) (d) is not infringed if the. alterna- 
tive interpretation is accepted. We have only to ask. 
ourselves: Does a person who is detained retain even 
a fraction of his freedom of movement in howsoever 
restricted sense’ the term may be used and does he not 
lose his right to move freely from one place to another 
or visit any locality he likes as a necessary result of 
his detention ? I think I should refer here once more to 
the fact that in the Defence of the Realm Regulations 
and Defence of India Rules, preventive detention is 
classed under the heading “Restriction of movements 
and activities.” “Movement” is here used in plural 
and refers to that very type of movement which is said 
to be protected by article 19 (1) (d), moving from one 
State or place to another, visiting different localities, 
etc. One of the objects. of preventive detention is to 
restrain the person detained from moving from place to 
place so that he may not spread disaffection or indulge 
in dangerous activities in the places he visits. The 
same consideration applies to the cases of persons 
who are interned or, externed. Hence, externment, 
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internment and certain other forms of restriction on 
movement have always been treated as kindred matters 
belonging to the same group or family and the rule 
which applies to one must necessarily apply to the 
other. It is difficult to hold that ‘the case of extern- 
ment can possibly be dealt with on a different footing 
from the case of preventive detention. I am however 
interested to find that the Patna and Bombay High 
Courts have held that a person who is externed can 
successfully assert that the right granted to him under 
article 19 (1) (d) has been violated. This view has not 
been seriously challenged before us, and, if it is correct, 
I really do not see how it can be held that preventive 
detention is also not a direct invasion of the right 
guaranteed in article 19 (1) (d). Perhaps, one may 
pause here to ask what kind of laws were in contempla- 
tion of the framers ‘of the Constitution when they 
referred to laws imposing restrictions in the public 
interest in article 19 (5). I think the war laws and the 
Provincial Acts and Ordinances to which I have already 
referred must have been among them, these being laws 
which expressly purport to impose restrictions on 
movements. If so, we should not overlook the fact that 
preventive detention was an inseparable part of these 
laws and was treated as a form of restriction on move- 
ment and classified as such. It seems to me that when 
the matter is seriously considered, it would be found 
that the interpretation of the learned Attorney-General 
attracts the operation of article 13(2) no less strongly 
and directly than the interpretation I have suggested, 
and I prefer the latter only because I consider that it 
is legally unsound to treat what is inseparably bound 
up with and is the essential element in the legal concept 
of personal liberty as a wholly separate and unconnec- 
ted entity. But as I have already indicated, it will be 
enough for the purpose of this case if we forget all 
about personal liberty and remember only that deten- 
tion is, as is self-evident and as has been pointed put 
by Viscount Maugham and other eminent judges, 
another name for depriving a person of all his “liberty 
of movement.” * 


Tt was pointed out in the course of the arguments 
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that preventive detention not only takes away the 
right in article 19 (1) (d) but also takes away all the 
other rights guaranteed by article 19 (1), except the 
right to hold, acquire and dispose of property. Where 
exactly this argument is intended to lead us to, I 
cannot fully understand, but it, seems to me _ that it 
involves an obvious fallacy, because it overlooks the 
difference in the modes in which preventive detention 
operates on the right referred to in sub-clause (d) and 
other sub-clauses of article 19(1). The difference is 
that while preventive detention operates on freedom of 
movement directly and inevitably, its operation on 
the other rights is indirect and consequential and is 
often only notional. One who is preventively detained 
is straightaway deprived of his right of movement as 
a direct result of his detention, but he loses the other 
rights only in consequence of his losing freedom of 
movement. Besides, while freedom of movement is 
lost by him in all reality and substance, some of the 
other rights may not be lost until he wishes to exercise 
them or is interested in exercising them. A person 
who is detained may not be interested in freedom of 
association or may not pursue any profession, occypa- 
tion, trade or business. In such a case, the rights 
referred to are lost only in theory and not as a matter 
of substance. I wish only to add that when I said 


that 1 was not able to understand the full force of the 


argument which \I have tried to deal with, what I had 
in mind was that if preventive detention sweeps away 
or affects almost all the rights guaranteed in article 
(19) (1), the matter deserves very serious consideration 


- and we cannot lightly lay down that article 13 (2) does 


not come into operation. 


Being fully alive to the fact that it is a serious © 
matter to be asked to declare a law enacted by Parlia- 
ment to be unconstitutional, I have again and again 
asked myself the question: What are we to put in 
the scales against the construction which I am inclined 
to adopt and in favour of the view that preventive 
detention does not take away the freedom of movement 
guaranteed in article 19 (1) (d)? “The inevitable 
answer has always been that while in one of the scales 
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we have plain and unambiguous language, the opinion 
of eminent jurists, judicial dicta of high authority, 
constitutional practice in the sense that no Constitution 
refers to any freedom of movement apart from personal 
liberty, and the manner in which preventive detention 
has been treated in the very laws on which -our law on 
this subject is based, all that we can put in the oppo- 
site scale is a vague and ill-founded apprehension that 
some fearful object. such as the revision of the Penal 
Code is looming obscurely in the distant horizon, the 
peculiar objection that the mere mention of the sche- 
duled tribes will alter the meaning of certain plain 
words, the highly technical and unreal distinction ‘ bet- 
ween restriction and deprivation and the assumption 
not warranted by any express provision that a person 
who is preventively detained cannot claim the right of 
freedom of movement because he is not a free man and 
certain other things which, whether taken singly or 
collectively, are too unsubstantial to carry any weight. 
In these circumstances, I am strongly of the view that 
article 19 (1) (d) guarantees the right of freedom of 
movement in its widest sense, that freedom of move- 
ment being the essence of personal liberty, the right 
guaranteed under the article is really a right to per- 
sonal liberty and that preventive detention is a depri- 
vation of that right. I am also of the view that even 
on the interpretation suggested by the learned Attor- 
ney-General, preventive detention cannot but be held 
to be a violation of the right conferred by article 19 
(1) (d). In either view, therefore, the law of preven- 
tive detention is subject to such limited judicial review 
as is permitted under article 19 (5). The scope of the 
review is simply to see whether any particular law im- 
poses any unreasonable restrictions. Considering that 
the restrictions are imposed on a most valuable right, 
there is nothing revolutionary in the legislature trust- 
ing the Supreme Court to examine whether an Act 
which infringes upon that right is within the limits of 
reason. 


I will now pass on to the consideration of article 
21, which runs as foilows :— 
“No person shall be deprived of his life or personal 


1950 
A. K, Gopalan 
The State 
Fatl Ali 7. 


1950 

A. K. Gopalan 
The State 
Fat! Ali 3. 


158 SUPREME COURT REPORTS [1950] 


liberty except according to procedure established 
by law.” 

Here again, our first step must be to arrive at'a 
clear meaning of the provision. The only words which 
cause some difficulty in the proper construction of the 
article are “procedure established by law.” ; 

The learned Attorney-General contended _ before 
us that the word “law” which is used in article 21 
means State-made law or law enacted by the State. 
On the other hand, the learned counsel for the 
petitioner strongly contended that the expression 
“procedure established by law” is used in a much 
wider sense and approximates in meaning to the 
expression “due process of law” as interpreted by the 
Supreme Court of America in the earliest times and, if 
that is so, it means exactly what some of the American 
writers mean to convey by the expression “procedural 
due process.” 

In the course of the arguments, the learned 
Attorney-General referred us to the proceedings in the 
Constituent Assembly for the purpose of showing that 
the article as originally drafted contained the words 
“without due process of Jaw” but these words were 
subsequently replaced by the words “except according 
to procedure established by law.” In my _ opinion, 
though the proceedings or discussions in the Assembly 
are not relevant for the purpose of construing the 
meaning of the expressions used in article 21, especially 
when they are plain and unambiguous, they .are 
relevant to show that the Assembly intended to avoid 
the use of the expression “without due process of 
law.” That expression had its roots in the expression 
“per legem terrae” (law of the land) used in Magna 
Charta in 1215. In the reign of Edward III, however, 
the words “due process of law” were used in a statute 
guaranteeing that no person will be deprived of his 
property or imprisoned or indicted or put to death 
without being brought in to answer by due process of 
law (28, Edward III, Ch. III). The expression. was 
afterwards adopted in the American’ Constitution .and 
also in the Constitutions of some of the constituent 
States, though some of the States preferred to use the 
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words “ in due course of law” or ‘‘according to the 
law of the land.” <[See Cooley on ‘‘ Constitutional 
Limitations,’ 8th Edn. Vol..TI, pages 734-5].’ In the 
earliest times, the American Supreme Court construed 


*‘ due process ‘of law”: to’ cover matters of procedure. 


only, but. gradually the meaning of the expression. was 
widened so as to cover substantive law also, by laying 
emphasis .on the word “due.” The expression was 
used in such a wide: sense ‘that, the judges found it 
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difficult to define’ it and in one of the cases it was _ 


observed as follows :— — 


“Tt would be difficult and perhaps: srapossible to 


give to those words a definition, at once accurate, and 
broad enough to cover every case. This difficulty and 


perhaps impossibility was referred. to by Mr. Justice. 


Miller in Davidson v. New Orleans, where the opinion | ee 


was expressed that it is wiser to ascertain their intent 


and application by the ‘ gradual process of judicial in-» 


clusion and exclusion,’ as the cases presented for deci- 


sion shall require, with the reasoning on which such. 
decisions may be founded:” ‘Missouri Pacifi c¢ Railway: 


Co. v. Humes (*). : 


It seems plain that the Constituent Assembly did 
not adopt this expression on account of the very elastic 


meaning gtven to it, but preferred to use. the words 
““ according to procedure . established by law” which 
occur in the Japanese Constitution framed in 1946. 


- It will not be out of. place to state here in a few 
words how the Japanese Constitution came into exis-~ 


tence. It. appears that on the llth October, 1945, 
_ General McArthur..directed the Japanese Cabinet to 


initiate measures for the preparation of the Japanese 


Constitution, but, as no progress was made, it was 
decided in February, 1946, that the problem of consti- 
tutional reform should be taken over by the Govern- 
ment Section of the Supreme Commander’s Head- 
quarters.. Subsequently the Chief of this Section and 
the staff drafted the Constitution with the ‘help of 


American constitutional lawyers who were called to ~~ 


assist the Government Section in the ‘task.. This 


Constitution, as alearned writer has reniarked, _ bore. 


“ay 115 US, 512 at page 518. 
21 
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fast Ati J. “~ possibly have conceived or. written and which few 


on almost every page evidences of its ‘essentially 


Western origin, and this characteristic was especially 


evident in the preamble*‘ particularly reminiscent of 
the American Declaration of Independence, a preamble 
which, it has been observed, no Japanese could 


could even understand.’’ [See Ogg and Zink’s ‘Modern 
Foreign Governments”’]. One of the characteristics 


-. Of the’ Constitution which undoubtedly bespeaks 


of direct American influence is to be found in a 
lengthy chapter, consisting of 31 articles, entitled 


-“ Rights and Duties of the People,’’ which ‘provided 


for the first.time an effective ‘ Bill of Rights ” for the 
Japanese people.’ The usual safeguards have been 
provided there against apprehension without a warrant 
and against arrest or detention without being informed 
of the charges or without adequate cause. (articles 33 
and 34). 
Now there are two matters which deserve to’ be 
noticed :—(1) that the Japanese .Constitution was 
framed wholly under American influence ; and (2) that 
at the time it was framed the trend of judicial opinion 
in America was in favour of confining the meaning. of 


. the expression ‘‘ due process of law ’’ to what is ex- 
- pressed’ by certain American writers by the somewhat 


quaint but useful expression ‘‘procedural due process.’ 
That there was such a trend would be clear from the 
following passage which I: quote from. Carl Brent 
Swisher’s ‘‘ The Growth of Constitutional Pow er in the 
United States’’ (page 107) :— 

‘The American history of its interpretation falls 


into three periods. During the first period, covering 


roughly the first century of government under the 
Constitution, due process was interpreted principally 
as a restriction upon procedure—and largely the judicial 


procedure—by which the government exercised its ~- 
~ powers. During the second period, which, again roughly » 
_ speaking, extended through 1936, due process was ex- - 


panded to serve as a restriction not merely upon 
procedure but upon the substance of the activities in 
which the government might engage. During the third 
period, extending from 1936 to date, the use of due 
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process as a substantive restriction has been largely 
suspended or abandoned, leaving it principally in. its 
original status as a restriction upon procedure.” 

In the circumstances mentioned, it seems permis- 
sible to surmise that the expression “procedure esta- 
blished by law” as used in the Japanese Constitution 
represented the current trend.of American judicial 
opinion with regard to “due process of law,” and, if 
that is so, the expression as used in our Constitution 
means all that the American writers have read into 
the words ‘ “procedural due process.” But I do not 
wish to base any conclusions upon mere surmise and 
will try to examine the whole question on its merits. 


The word “law” may be used in an abstract or 
concrete sense. Sometimes it is preceded by an article 
such as “a” or “the” or by such words as “any” 
“all,” etc, and sometimes it is used without any such 
prefix. But, generally, the word “law” has a wider 
meaning when used in the abstract sense without 
being preceded by an article. The question to be 
decided is whether the word “law” means nothing 
more than statute law. 


Now whatever may be the meaning of the ex- 
pression “due process of law,” -the word “law” is 
common to that expression as well as “procedure 
established by law” and though we are not bound to 
adopt the construction put on “law” or “due process 
of law” in America, yet since a number of eminent 
American Judges have devoted much thought to the 
subject, I am not prepared to hold that we can derive 
no help from their opinions and we should completely 
ignore them. I will therefore in the first instance set 
out certain quotations from a few of the decisions of 
the American Supreme Court construing the word 
“law as used in the expression “due process of law,” 
in so far as it bears on the question of legal procedure. 


(1) “Although the legislature may at its pleasure 
~ provide new remedies or change old ‘ones, the power is 
nevertheless subject to the . condition that it cannot 
“remove certain ancient land-marks, or take away 
certain fundamental rights which have been always 
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recognized and observed in judicial procedures :” Bard- 
well v. Collin (*). 

(2) “By the law of the land is most clearly intend- 
ed the general law: a law which hears before it 
condemns, which proceeds upon inquiry and renders 
judgments only after trial. The meaning is that every 
citizen shall hold his life, liberty and property, and 
immunities under the protection of the general rules 
which govern society:” Dartmouth College Case (*) 


(3) “Can it be doubted that due process of law 
signifies a right to be heard in one’s defence? If the 
legislative department of the government were to enact 
a statute conferring the right to condemn the citizen 
without any opportunity whatever of being heard, 
would it. be pretended that such an enactment would 
not be violative of the Constitution? If this be true, 
as it undoubtedly is, how can it be said that the judicial 


‘department, the source and fountain of justice _ itself, 


hss yet the authority to render lawful that which if 
done under express legislative sanction would be violative 
of the Constitution? If such power obtains; then the 
judicial department of the government sitting to uphold 
and enforce the Constitution is the only one possessing 
a power to disregard it. If such authority exists then 
in consequence of their establishment, to compel 
obedience to law and enforce justice, Courts possess the 
right to inflict the very wrongs which they were created 
to prevent:” Hovey vy. Elliott (*). 

(4) “It is a rule as old as the law, and never more 
to be respected than ‘now, that no one shall be personally 
bound until he has had his say in Court, by which is 
meant, until he has been duly cited to appear, and has 
been. afforded an opportunity to be heard. Judgment 
without ‘such citation and opportunity wants all the 
attributes of a judicial determination; it is judicial 
usurpation and oppression, and can never be upheld 
where justice is justly administered: “Gatpin v. Page (*). 

Thus, in America, the word “law” does not mean 
merely Statemade law or law enacted by the State 
and does not exclude certain fundamental principles of 


() 44 are 9L.R.A. 152. 0 ere 8. 409 at page 417, 
(*) 17 *) 85 U.S. 18. 
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justice which inhere in every civilized system of law 
and which. aré at the root of it. The result of the 
numerous decisions in America has been summed up 
by Professor Willis in his book on “Constitutional 
Law”. at page 662, in the statement that the essentials 
of due process are: (1) notice, (2) opportunity to . be 
heard, (3) an impartial tribunal, and (4) orderly 
course of procedure. It is pointed out by the learned 
author that these essentials may assume different 
forms in different circumstances, and so long as they 
are conceded in principle, the requirement of law will 
be fulfilled. For example, a person cannot require any 
particular form or method of hearing, but all that he 
can require is a reasonable opportunity to be heard. 
Similarly, an impartial tribunal does not necessarily 
mean a judicial tribunal in every case. So far as 
orderly. course of procedure is concerned, he explains 
that it does not require a Court to strictly weigh the 
evidence but it does require it to examine the entire 
record to ascertain the issues, to discover whether there 
are facts not reported and to see whether or not the 
law has been correctly applied to facts. The view 
expressed by other writers is practically the same as 
that expressed by Professor Willis, though some of 
them do not expressly refer to the fourth element, viz., 
orderly course of procedure. The real point however 
is that these four elements are really different aspects 
of the same right, viz., the right to be heard before one 
is condemned. 


So far as this right is concerned, judicial opinion 
in England appears to be the same as that in America. 
In England, it would shock one to be told that a man 
can be deprived of his personal liberty without a fair 
trial or hearing. Such a case can happen only if the 
Parliament expressly takes away the right in question 
in an emergency as the British Parliament did during 
the last two world wars in a limited number of cases. 
I will refer here to a few cases which show that the 
fundamental principle that a person whose right is 
affected must be heard has been observed not only in 
cases involving personal liberty but also in proceedings 
affecting other rights, even though they: may have 
6—g S. C. India/58 
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come before administrative or quasi-judicial tribunals. 
Cooper v. The Wadsworth Board of Works(1) was a 
case under an Act which empowered the District Board 
to alter or demolish a house where the builder had 
neglected to give notice of his intention seven days be- 
fore proceeding to lay or dig the foundation. Acting 
upon this power, the Board directed the demolition of 
a building without notice to the builder, but this was 
held to be illegal. Byles J. in dealing with the matter 
observed as follows :— 

“I conceive they acted judicially because they 
had to determine the offence, and they had to appor- 
tion the punishment as well as the remedy. That being 
so, a long course of decisions, beginning with Dr. 
Bentley’s case, and ending with some very recent 
cases, establish that although there are no positive 
words in a statute requiring that the party shall be 
heard, yet the justice of the common law will supply 
the omission of the legislature. The judgment of 
Mr. Justice Fortescue, in Dr. Bentley’s case, is some- 
what quaint, but it is very applicable, and has been 
the law from that time to the present. He says, “The 
objection for want of notice can never be got over 
The jaws of God and man_ both give the party an 
opportunity to make his defence, if he has any.” 


In the same case Erle C. J. observed :— 


“It has been said that the principle that no man 
shall be deprived of his property without an opportu- 
nity of being heard, is limited to a judicial proceeding 
ee I do not quite agree with that; ......the law, I 
think, has been applied to many exercises of power 
which in common understanding would not be at all 
more a judicial proceeding than would be the act 
s the District Board in ordering a house to be pulled 
own.” 


The observations made by Erle C. J. were quoted 
and applied by Sir Robert Collier in Smith v. The 
Queen(*), and the observations of Lord Campbell in 
Regina v. The Archbishop of Canterbury (°) were to the 
same effect. 


() 14 GB. (N.S.) 180. (8) 3 A.C. 614, 
(*) 1 E. & E. 559, 
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A similar opinion was expressed by Sir George 
Jessel in Fisher v. Keane (*), Labouchere v. Earl of 
Wharncliffe,(*) and Russel v. Russel (*) . In the 
last mentioned case, he observed as follows:— 


“It [Wood v. Woad(*)] contains a verv valuable 
statement by the Lord Chief Baron as to his view of 
the mode of administering justice by persons other 
than Judges who have judicial functions to perform 
which I should have been very glad to have had before 
me on both those club cases that I recently heard, 
namely, the case of Fisher v. Keane and the case of 
Labouchere v. Earl of Wharncliffe. The passage I 
mean is this, referring to a committee: “They are 
bound in the exercise of their functions by the rule 
expressed in the maxim “audi alteram partem”, that 
no man should be condemned to consequences without 
having the opportunity of making his defence. This 
tule is not confined to the conduct of strictly legal 
tribunals, but is applicable to every tribunal or body 
of persons invested with authority to adjudicate 
upon matters involving .civil consequences to indivi- 
duals’.” 


This opinion was quoted with approval by Lord 
Macnaghten in Lapointe v. L’Association etc. de 
Montreal (5\. In that case, on an application for 
pension by the appellant, who had been obliged 
to resign, the Board of Directors, without any judicial 
inquiry into the circumstances, resolved to refuse the 
claim on the ground that he was obliged to tender 
his resignation. This procedure was condemned 
by Lord Macnaghten as being “contrary to rules of 
society and above all contrary to the elementary 
principles of justice.” These observations of Lord 
Macnaghten were referred to and relied on in The King 
v. Tribunal of Appeal under the Housing Act, 1919 (¢). 
In that case, a company proposed to build a_ picture 
house and the local authority having prohibited the 
building, the company appealed under the Housing 

() 11 Ch, D. 353, - (4) [1874] L. R.9 Ex, 190. 
(*) 13 Ch. D. 346, (5) [1906] A. C, 535. 
(*) 14 Ch. D. 471, (*) [1920] 1. B. 334. 
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(Additional Powers) Act, 1919, which contained a 
provision that an appeal could in certain cases be 
properly determined without a hearing and that the 
appellate Court could dispense with the hearing and 
determine the appeal summarily. It was held that . 
the meaning of rule 7 was that the tribunal on appeal 
might dispense with an oral hearing, not that they 
might dispense with a hearing of any kind, and that 
they were bound to give the appellants a hearing in : 
the sense of an opportunity to make out a case. The 
Earl of Reading in delivering the judgment observed : 

“The principle of law applicable to such a case is 
well stated: by Kelly C.B. in Wood v. Woad in a 
passage which is cited with . approval by Lord 
Macnaghten in Lapointe v. L’ Association etc. de 
Montreal...... ‘ 


In Local Government Board y. Arlidge(*), the Local 
Government dismissed an appeal by a person against 
whom a closing order had been made under Housing, 
Town Planning, &c. Act, without an oral hearing and 
without being allowed to see the report made by the 
Board’s Inspector upon public local inquiry. The 
House of Lords did not interfere with the order on the 
ground that the appeal had been dealt with by an 
administrative authority whose duty was to enforce 
obligations on the individual in the interests of the 
community and whose character was that of an orga- 
nization with executive functions. The principle 
however was conceded and lucidly set forth that when 
the duty of deciding an appeal is imposed, those 
whose duty it is to decide it must act judicially, and 
they must deal with the question § referred to them 
without bias and must give to each of the 
parties an opportunity of presenting its case, and that 
the decision must be come to in the spirit and with 


‘the sense of responsibility of a tribunal whose duty it is 


to mete out justice. Commenting upon this case, which © 
is generally regarded as an extreme case, Mr. Gavin 
Simonds, who afterwards became a member of the 
House of Lords observes :— 


(2) (1915) A. C, 120. 
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“I think you would agree that if the  subject- 


matter of such proceedings as are here indicated was . 


the liberty of the subject, or‘indeed his life, you would 
regard such a judicial procedure as outrageous.” (See 
C, K. Allen’s “Law and Orders,” page 167). 


_ I have particularly referred to cases which were 
before administrative tribunals, because I have to 
deal in this case with preventive detention which is 
said to be an executive act and because I wish to 
point out that even before executive authorities and 
administrative tribunals an order cannot generally be 
passed affecting one’s rights without giving one such 
hearing as may be appropriate to the circumstances of 
the case. ‘I have only to add that Hialsbury after 
enumerating the most important liberties which are 
recognized ‘in England, such as right of personal 
freedom, right to freedom of speech, right of public 
meeting, etc., adds :— 


“It seems to me that there should be added to 
this list the following rights which appear to have 
become well-established—the right of the subject to 
have any case affecting him tried in accordance with 
the principles of natural justice, particularly the 
principles that a man may not bea judge in his own 
cause, and that no party ought to be condemned 
unheard, or to have a decision given against him 
unless he has been given a reasonable opportunity of 
putting forward his case...... ” (Halsbury’s Laws of 
England, 2nd Edition, volume 6, page 392). 


The question is whether the principle that no 


person can be condemned without a hearing by an 


impartial tribunal jwhich is well-recognized in all 
modern civilized systems of law and which Halsbury 
puts on. a par with well-recognized fundamental 
rights cannot be regarded as part of the law of this 
country. I must confess that I ‘find it difficult to 
give a negative answer to this question. The prin- 
ciple being part of the British system of law and 
procedure which we have inherited, has been observed 
in this country for a very long time and is also deeply 
rooted in our ancient history, being the basis of the 
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panchayat system from the earliest times. The 
whole of the Criminal Procedure Code, whether it deals 
with trial of offences or with preventive or quasi- 
administrative measures such as are contemplated in 
sections 107, 108, 109, 110 and 145, is based upon 
the foundation of this principle, and it is difficult to 
see that it has not become part of the “law of the 
Jand” and does not inhere in our system of law. 
If that is so, then “procedure established by law” 
must include this principle, whatever else it may or 
may not include. That the word “law” used in article 
21 does not mean only State-made law is clear from 
the fact that though there is no statute laying down 
the complete procedure to be adopted in contempt of 
Court cases, when the contempt is not within the view 
of the Court, yet such procedure as now prevails in 
these cases is part of our law. The statute-law which 
regulates the procedure of trials and enquiries in cri- 
minal cases does not specifically provide for arguments 
in certain cases, but it has always been held that no 
decision should be pronounced without hearing argu- 
ments. In a number of cases, it has been held that 
though there may be no specific provision for notice in 
the statute, the provision must be read into the law. 
I am aware that some Judges have expressed a strong 
dislike for the expression “natural justice” on the 
ground that it is too vague and elastic, but where there 
are well-known principles with no vagueness about 
them, which all systems of law have respected and re- 
cognized, they cannot be discarded merely because 
they are in the ultimate analysis found to be based on 
natura} justice. That the expression “natural justice” 
is not unknown to our law is apparent’ from the fact 
that the Privy Council has in many criminal appeals 
from this country laid’ down that it shall exercise its 
power of interference with the course of criminal justice 
in this country when there has been a breach of prin- 
ciples of natural justice or departure from the require- 
ments of justice. [See In re Abraham Mallory Dillet ('), 
Taba Singh v. King Emperor *), George Gfeller v. The 


() 12 A. CG, 459. () I. L. R. 48 Bom. 515, 
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King (1), and Bugga and others v. Emperor (?)]. In 
the present case, there is no vagueness about the right 
claimed which is the right to have one’s guilt or in- 
nocence considered by an impartial body and that right 
must be read into the words of article 21. Article 21 
purports to protect life and personal liberty, and it 
would be a precarious: protection and a protection not 
worth having, if the elementary principle of law under 
discussion which, according to Halsbury is on a par with 
fundamental rights, is to be ignored and excluded. In 
the course of his arguments, the learned counsel for the 
petitioner repeatedly asked whether the Constitution 
would permit a law being enacted, abolishing the mode 
of trial permitted by the existing law and_ establishing 
the procedure of trial by battle or trial by ordeal which 
was in vogue in olden times in England. The question 
envisages something which is not likely to happen, but 
it does raise a legal problem which can perhaps be met 
only in this way that if the expression “procedure 
established by law” simply means any procedure esta- 
blished or enacted by statute it will be difficult to 
give a negative answer to the question, but if the word 
“law” includes what I have endeavoured to show it 
does, such an answer may be justified. It seems to me 
that there is nothing revolutionary in the doctrine that 
the words “procedure established by law” must 
include the four principles set out in Professor Willis’ 
book, which, as I have already stated, are different 
aspects of the same principle and which have no 
vagueness or uncertainty about them. These principles, 
as the learned author points out and as the authorities 
show, are not absolutely rigid principles but are adapt- 
able to the circumstances of each case within certain 
limits. I have only to add that it has not been seriously 
controverted that “law” in this article means valid 
law and “procedure” means certain definite rules of 
proceeding and not something which is a mere pretence 
for procedure. 


I will now proceed to examine article 22 of the 
Constitution which specifically deals with the subject 


() A. TR. 1943, P. C. 211. (*) A. I. R.-1919 P. C. 108. 
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of preventive detention. The first point to be noted in 
regard to this article is that it does not exclude the 
operation of articles 19 and 21, and it must be read 
subject to those two articles, in the same way as 
articles 19 and 21 must be read subject to article 22. 
The correct position is that article 22 must prevail in 
so far as there are specific provisions therein regarding 
preventive detention, but, where there are no such 
provisions in char article the operation of articles 19 
and 21 cannot be , excluded. The mere fact that differ- 
ent aspects of the same right have been dealt with in 
three different articles will not make them mutually 
exclusive except to the extent I have indicated. 

I will now proceed to analyse the article and deal 
with its main provisions. In my opinion, the main 
provisions of this article are:—(1) that no person can 
be detained beyond three months without the report of 
an advisory board [clause 4 (a)]; (2) that the Parlia- 
ment may prescribe the circumstances and the class or 
classes of cases.in which a person may be detained for 
more than three months without obtaining the opinion 
of an advisory board [clause 7 (a)]; (3) that when a 
person is preventively detained, the authority making 
the order of detention shall communicate to such person 
the grounds on which the order is made and_ shall 
afford him the earliest opportunity of making a repre- 
sentation against the order [clause (5)]; and (4) that 
the Parliament may prescribe the maximum period for 
which any person may in any class or classes of cases 
be detained under any law providing for preventive 
detention [clause 7 (b)]. The last point does not re- 
quire any consideration in this case, but the first three 
points do require consideration. 


In connection with the first point, the question 
arises as to the exact meaning of the words “such de- 
tention” occurring in the end of clause 4 (a). Two 
alternative interpretations were put forward: (1) “such 
detention” means preventive detention; (2) “such de- 
tention” means detention for a period longer than 
three months. If the first interpretation is correct, 
then the function of the advisory board would be to go 
into the merits of the case of each person and simply 
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report whether there was sufficient cause for his deten- 
tion. According to the other interpretation, the func- 
tion of the advisory board will be to report to the 
government whether there is sufficient cause for the 
' person being detained for more than three months. On 
the whole, I am inclined to agree with the second 
interpretation. Prima facie, it is a serious matter to 
detain a person for a long period (more than three 
months) without any. enquiry or trial. But article 22 
(4) (a) provides that such detention may be ordered on 
the report of the advisory board. Since the report 
must be directly connected with the object for which 
it is required, the safeguard provided by the article, 
viz., calling for a report from the advisory board, loses 
its value, if the advisory board is not to apply its mind 
to the vital question before the government, namely, 
‘whether prolonged detention (detention for more than 
three months) is justified or nat. Under article 22 (4) 
(a), the advisory board has to submit its report before 
the expiry of three months and may therefore do so on 
the eighty-ninth day. It would be somewhat farcical 
to provide, that after a. man has been detained for 
eighty-nine days, an advisory board is to say whether 
his initial detention was justified. On the other hand, 
the determination of the question whether prolonged 


detention (detention for more than three motnhs) is - 


justified must necessarily involve the determination of 
the question whether the detention was justified at all, 
and such an interpretation only can give real meaning 
and effectiveness to the provision. The provision being 
in the nature, of a protection or safeguard, I must 
naturally lean towards the interpretation which is 
favourable to the subject and which is also in accord 
with the object in view. 

The next question which we have to discuss re- 
lates to the meaning and scope of article 22 (7) (a) 
which runs as follows :-— 

“Parliament may by law prescribe— 


(a) the circumstances under which, and the -class - 


or classes of cases in which, a person may be detained 
for a period longer than three months under any law 


providing for preventive detention without obtaining 
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the opinion of an Advisory Board in accordance with 
the provisions of sub-clause (a) of clause (4).” 


The question is what is meant by “circumstances” 
and “class or classes of cases” used in this provision. 
This question has arisen because of the way in which 
these expressions appear to have been interpreted and 
applied in the Act of Parliament with which we are 
concerned. As the matter is important and somewhat 
complicated, I shall try to express my meaning as 
clearly as possible even at the risk of some repetition, 
and, in doing so, I must necessarily refer to the im- 
pugned Act as well as Lists I and III of the Seventh 
Schedule of the Constitution, under which Parliament 
had jurisdiction to enact it. Item 9 of* List I—Union 
List—shows that the Parliament has power to legis- 
late on preventive detention for reasons connected 
with (1) defence, (2) foreign affairs, and (3) security 
of India. Under List I[J—Concurrent List—the 
appropriate item is item 3 which shows that law 
as to preventive detention can be made for reasons 
connected with (1) the security of the State, (2) 
the maintenance of public order, and (3) the main- 
tenance of supplies and services essential to the 
community. The impugned Act refers to ail the 
subjects mentioned in Lists I and III in regard to 
which law of preventive detention can be made. 
Section 3 (1) of the Act, the substance of which has 
already been mentioned, is important, and I shall 
reproduce it verbatim. 

“The Central Government or the State Govern- 
ment may— 


(a) if satisfied with respect to any person that 
with a view to preventing him ‘from acting in any 
manner prejudicial to— 

(i) the defence of India, the relations of India 
with foreign powers, or the security of India, or 


(ii) the security of the State or the main- 
tenance of public order, or 


(iii) the maintenance of supplies and services 
essential to the community, or 
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(b) if satisfied with respect to any person who 
is a foreigner within the meaning of the Foreigners 
Act, 1946 (XXXI of 1946), that with a view to 
regulating his continued presence in India or with a 
view to making arrangements for his expulsion from 
India, 

it is necessary so to do, make an order directing 
that such person be detained.” 

It will be noticed that all the subjects of legisla- 
tion concerning preventive detention occurring in item 
9 of List I are grouped in sub-clause (1) of clause (a). 
The subjects in this group are three in number and, 
for convenience of reference, I shall hereafter refer to 
them as A, B and C. In sub-clause (ii), we find 
grouped two of the matters referred to in item 3 of 
List III, these being security of the State and the 
maintenance of public order. These two subjects, I 
shall .refer to asD and K. In sub-clause (iii), reference 
has been made to the third matter in item 3 of List 
IH, and i shall refer to this subject as F. With this 
classification, let us now turn to the Constitution 
itself. 

On reading articles 22 (4) and 22 (7) together, it 
would be clear that so long as article 22 (4) (a) holds 
the field and Parliament does not act under clause (7) 
(a) of article 22, there must be an advisory board in 
every case, i.c., if the legislation relates to groups A to 
F, as it does here, there must be an advisory board for 
all these groups. : . 

Article 22 (7) however practically engrafts an 
exception. It states in substance that the Parliament 
may by an Act provide for preventive detention for 
more than three months without reference to an advi- 
sory board, but in such cases it shall be incumbent on 
the Parliament to prescribe (1) the circumstances and 
(2) the class or classes of cases in which such course is 
found to be necessary. If the case contemplated in 
clause (4) (a) is the rule and that contemplated in 
clause (7) (a) is the exception, then the circumstances 
and the class or classes of cases must be of a special or 
extraordianry nature, so as to take the case out of the 
rule and bring it within the exception. It is always 
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possible to draw the line between the normal or ordi- 
nary and the abnormal or extraordinary cases, 
and this is what, in my opinion, the Parliament 
was expected to do under clause (7) (a). I do 
not think that it was ever intended that Parliament 
could at its will treat the normal as the abnormal or 


‘the rule as the exception. But this is precisely what 


has been done in this case. All the items on which 
preventive legislation is possible excepting one, i.¢., 
A to E, have been put within the exception, and only 
one, F, which relates to maintenance of supplies and 
services essential to the community, has been allowed 
to remain under the rule. In other words, it is provided 
that there shall’ be an advisory board only for the last 
category, F, but no provision having been made for the 
other categories, A to E, it may be assumed that the 
advisory board has been dispensed with in those cases. 
The learned Attorney-General maintained that it would 
have been open to the Parliament to dispense with the 
advisory board even for the category F, and if such a 
course had been adopted it would not have affectéd 
the validity of the Act. This is undoubtedly a logical 
position in the sense that it was necessary for him to 
go as far as this to justify his stand; but, in my 
opinion, the course adopted by the Parliament in 
enacting section 12 of the impugned Act is not 
what is contemplated under article 22 (7) (a) 
or is permitted by it. The circumstances to be 
prescribed must be special and extraordinary circum- 
stances and the class or classes of cases must be of the 
same nature. In my opinion, the Constitution never 
contemplated that the Parliament should mechanically 
reproduce all or most of the categories A to F almost 
verbatim and not apply its mind to decide in what 
circumstances and in what class or classes of cases the 
safeguard of an advisory board is to be dispensed with. 


I may state here that two views are put forward 
before us as to how clauses (4) (a) and 7 (a) of article 


' 22 are to be read:—(1) that clause (4) (a) lays down 


the rule that in all cases where detention for more 
than three months is ordered, it should be done in 
consultation with and on the report of the advisory 
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board, and clause (7) (a) lays down an exception to 
this rule by. providing that Parliament may pass an 
Act permitting detention for more than three months 
without reference to an advisory board; (2) that 
clauses (4) (a) and (7) (a) are independent clauses 
‘making two separate and alternative provisions regar- 
ding detention for’ more than three months, in one 
case on the report of an advisory board and in other 
case without reference to an advisory board. Looking 
at the substance and not merely. at the words; I am 
inclined to hold that clause (7) (a) practically engrafts 
an exception on the rule that preventive detention for 
-more than three months can be ordered only on the 
report of an advisory board, and so far I have 
proceeded on that footing. But it seems to me that it 
will make no difference to the ultimate conclusion, 
_ whichever of the two views we may adopt. Even on 
_ the Iatter view, it must be recognized that. the law 
which the Constitution enables the Parliament to 
_make under article 22 (7) (a) would be an excep- 
tionally drastic law, and, on the principle that an 
exceptionally drastic law must be intended for- an 
exceptional situation, every word of what I have said 
so far must stand. Clause (7) (a) is only an enabling 
provision, and it takes care to provide that the Parlia- 
ment cannot go to the extreme limit to which it is 
permitted to go without prescribing the class or classes 
of cases and the circumstances to which the extreme 
law would be applicable. It follows that the class or 
classes of cases and the circumstances must be of a 
special nature to require such legislation. 


It was urged that the word “and” which occurs 
between “circumstances” and “class or classes of 
cases” is used in a disjunctive sense and should be 
read as “or”, and by way of illustration it was men- 
tioned that when it is said that a person may do this 
and that, it means that he is at liberty to do either 
this or that. I do not think that this argument is 
sound. I think that clause (7) (a) can be accurately 
paraphrased somewhat as follows :—“Parliament may 
dispense with an advisory board, but in that case it 
shall prescribe the circumstances and the class or 
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classes of cases....” Jf this is the meaning, then “and” 
must be read as “and” and not as “or’; and “may” 
must be read as “shall” Supposing it was said that 
Parliament may prescribe the time and place for the 
doing of a thing,:then can it be suggested that both 
time and place should not be prescribed? It seems 
obvious to me that the class or classes of cases must 
have some reference to the persons to be detained or 
to their activities and movements or to both. “Circum- 
stances” on the other hand refer to something extra- 
neous, such as surroundings, background, prevailing 
conditions, etc. which might prove a fertile field for 
the dangerous activities of dangerous persons. There- 
fore the provision clearly means that both the circum- 
stances and the class or classes of cases (which are two 
different expressions with different meanings and con- 
notations and cannot be regarded as synonymous) 
should be prescribed, and prescription of one without 
prescribing the other will not be enough. As I have 
already stated, such law as can be enacted under article 
22 (7) (a) must involve, by reason of the extreme limit 
to which it can go, serious consequences to the persons 
detained. It will mean (1) prolonged detention, #.c., 
detention for a period longer than three months, and (2) 
deprivation of the safeguard of an advisory board. 
Hence article 22 (7) (a) which purports to be a protec- 
tive provision will cease to serve its object unless it is 
given a reasonable interpretation. To my mind, what it 
contemplates is that the law in question must not be too 
general but its scope should be limited by prescribing 
both the class or classes of cases and the circumstances. 
It was contended that the expression “class or 
classes of cases” is wide enough to enable the Parlia- 
ment to treat any of the categories mentioned in Lists 
I and II, items 9 and 3 respectively, (s.e., any of the 
categories A to F) as constituting a class. At first 
sight, it seemed to me to be a plausible argument, but 
the more I think about it the more unsound it appears 
to me. The chief thing to be remembered is what 
I have already emphasized more than once, vz., that 
a special or extreme type of law must be limited to 
special classes of cases and circumstances. Under the 
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Constitution, the Parliament has to prescribe “the 
class or classes”, acting within the limits of the power 


granted to it under Lists I and III. The class or 


classes must be its own prescription and must be so 
conceived as to justify by their contents the removal 


of an important safeguard provided by the Constitution. . 


Prescribing is more than a mere mechanical process. 
It involves a mental effort to select and adapt the 
thing prescribed to the object for which it hasto be 
prescribed. We find here that what is to be prescribed 


is “class or classes” (and also “circumstances”). We 


also find that what the law intends to provide is pro- 
longed detention (by which words I shall hereafter 
mean detention for more than three months) and eli- 
mination of the advisory board. The class or classes 
to be prescribed must therefore have a direct bearing 
on these matters and must be so selected and stated 
that any one by looking at them may say:—“That is 
the reason why the law has prescribed prolonged deten- 
tion without reference to an advisory board.” In other 
words, there must be something to make the class or 
classes prescribed fit in with an extreme: type of legis- 
lation—some element of exceptional gravity or menace 
which cannot be easily and immediately overcome and 


' therefore necessitates prolonged detention; and _ there 


must be something to show that reférence, to an ad- 
visory board would be an undesirable and cumbersome 
process and wholly unsuitable for -the exceptional 
situation to which the law applies. Perhaps a simple 


illustration may make the position still clearer. 


Under the Lists, one of the subjects on which 
Parliament may make a law of preventive detention 
is “matter connected with the maintenance of 
public order.” The Act simply repeats: this phra- 
seology and states. in section 3: “with a view to 
preventing him (the person to be detained) from 
acting in a manner prejudicial to the maintenance of 
public order.” This may be all right for section 3, 


but section 12 must go further. An act prejudicial to — 
the maintenance of public order may. be an ordinary . 


act or it may be an-act of special gravity. 1 think 
that article 22 (7) (a) contemplates that the graver and 
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more heinous types of acts falling within the category 
of acts prejudicial to the maintenance of public order 
(or other heads) should be prescribed so as to define 
and circumscribe the area of an exceptional piece of 
legislation. 


That some kind of sub-classification (if I may be 
permitted to use this word) of the categories A to F 
was possible can be illustrated by reference to regula- 
tion 18-B of the British Defence of the Realm Regula- 
tions. This regulation was made under an Act of 1939 
which authorized “the making of regulations for the 
detention of persons whose detention appears to the 
Secretary of State to be expedient in the interests of 
public safety or the defence of the realm.” The two 
matters “public safety” and “defence of the realm” 
are analogous to some of the heads stated in Lists I 
and III. It will be instructive to note that under these 
two heads, regulation 18-B has set forth several sub- 
heads or class or classes of cases in which preventive 
detention could be ordered. These classes are much 
more specific than what we find in section 3 of the 
impugned Act and therefore there is less chance of 
misuse by the executive of the power to order preven- 
tive detention. The classes set out are these:—(1) If 
the Secretary of State has reasonable cause to believe 
any person to be of hostile origin or associations, (2) if 
the Secretary of State has reasonable cause to believe 
any person to have been recently concerned in acts 
prejudicial to the public safety or the defence of the 
realm or in the preparation or instigation of such acts, 
(3) if the Secretary of State has reasonable cause to 
believe any person to have been or to be a member of 
or to have been or to be active in the furtherance of 
the objects of, any such organization as is hereinafter 
mentioned....(a) the organization is subject to foreign 
influence or control (b) the persons in control of the 
organization have or have had associations with 
persons concerned in the government of, or sympathies 
with the system of government of, any Power with 
which His Majesty is at war, and in either case there is 
danger of the utilization of the organization for purposes 
prejudicial to the public safety, etc., (4) if the Secretary 
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of State has reasonable catise to believe that the recent 
conduct of any person for the ‘time being in an area or 
any words recently written or spoken by such a person 
expressing sympathy with the enemy, indicates or 
indicate that that person is likely to assist the enemy. 
I have only to point out that the scope within which 
preventive detention can be legislated upon in this 
country is much larger than the scope indicated in the 
British Act under which Regulation 18-B was framed, 
and therefore there is more scope for specification of 
the circumstances as well as the class or classes of 
cases. under the impugned Act. But all that has been 
done is that words which occur in the legislative Lists 
have been taken and transferred into the Act. 


What I have stated with regard to class or classes 


of cases also applies to the circumstances which are 
also to be prescribed under article 22 (7) (a). These 
circumstances are intended to supply the background 
or setting in which the dangerous activities of dan- 
gerous persons might prove specially harmful. They 
must be special circumstances which demand a special- 
ly drastic measure and under which reference to an 
advisory board might defeat the very object of preven- 
tive action. The evident meaning of article 22 (7) (a) 
seems to be that the picture will not be complete with- 
out mentioning both the classes and the circumstances. 
There was some discussion at the Bar as to what kind 
of circumstances might -have been specified. It is not 
for me to answer this question, but I apprehend that 
an impending rebellion or war, serious disorder in a 
particular area such as has induced the Punjab 
Government to declare certain areas as “disturbed 
areas,” tense communal situation, prevalence of sabo- 
tage or widespread political dacoities and a--variety of 
other matters might answer the purpose the Constitu- 
tion had in view. 


I will now try tosum up the result of a somewhat 
protracted discussion into which tT had to enter merely 
to clarify the meaning of a very important provision 
of the Constitution which has. in my opinion, been 
completely misunderstood by the framers of the 
7—? §. CG, Ind'a/58 . 
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impugned Act. It appears to me that article 22 deals 


with three classes of preventive detention :— 
(1) preventive detention for three months ; 
(2) preventive -detention for more than three 


months on the report of the advisory board ; and 


(3) preventive. detention for..more than three 
months without reference to the advisory board. - 
'- ~ Tf one hasto find some kind of a label for these 
classes for a clear understanding of the subject, one 


may label them as ‘‘ dangerous,” ‘‘ more dangerous ’’. 


and ‘‘ most dangerous.’’ . Now so far as the first two 
classes are concerned, there is nothing to be prescribed. 


under the Constitution. Apparently, the authors of the 
Constitution were not much concerned about class No. 


(1), and they thought that in so far as class No. (2) 
was concerned the provision that'a reference to the 
advisory board was necessary coupled with the provi- 


sion that detention was not to exceed the maximum. . 
period which may be fixed by the Parliament was - 
enough. ‘ But they did take care to. make a- special. 


provision for class No. (3), and it is extermly impor- 


tant for the liberty of the subject as well as for the . 
smooth working of the Constitution that this provision. 


should not. be lightly treated but-should receive a well-. 
considéréd .and. reasonable construction.» It is ele- 


mentary that the rigour of a law should correspond to- 


or fit the gravity of the evil or danger it aims at..com-- 


bating, and it is also evident that the law which the- 
Parliament has been permitted to enact under article 


22 (7) (a) can, so far as rigour is concerned, go to the 


farthest limit. It follows that thelaw must have been. 
~ intended for exceptionally grave situations and exigen-- 
cies. Hence theauthors of the Constitution have made- 


it necessary that the Parliament should put certain 


specifications into the Act which it is empowered to- 


pass under article 22 (7) (a), so that by means of these: 


specifications the necessity for enacting so drastic a law 
should be apparent on the face of it, and its application.. 
should be confined to the classes and circumstances. 
specified. The Act must prescribe (1) ‘‘ class or classes. » 


of cases ”’ which are to have reference to the persons- 
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against whom the law is to operate and their activities 
and movements and (2) “circumstances” which would 
bring into prominence the conditions and the back- 
grounds against which dangerous activities should call 
for special measures. By means of such two-fold 
prescription, the sphere for the application of the law 
will be confined only to a special type of cases—it 
will be less vague, less open to abuse and enable those 
who have to administer it to deterinine objectively 
when a condition has arisen to justify the use of the 
power vested in them by the law. This, in my 
opinion, is the true meaning and significance of article 
22 (7) (a) and any attempt to whittle it down will lead 
to deplorable results. 


Having stated my views as to the construction of 
article 22 (7) (a), I propose to consider at once whether 
section 12 of the impugned Act conforms to the 
requirements of that provision. In my opinion, it 
does not, because it fails to prescribe’ either. the circum- 
stances or the class or classes of cases in the manner 
‘required by the Constitution. It does not prescribe 
circumstances at all, and, though it purports to pres- 
cribe the class or classes, it does so in a manner 
showing that the. true meaning of the provision from 
which the Parliament derived its power has not been 
grasped. I have sufficiently dwelt on this part of the 
case and shall not repeat what I have already said. 
But I must point out that even if it be assumed that 
the view advanced by the learned Attorney-General is 
correct and it was within the competence of Parliament 
to treat any of the categories mentioned in items 9 and 3 
of Lists I and III as constituting a class and to include 
it without any qualification or change, the impugned 
section cannot be saved on account of 'a two-fold error :— 
(1) the word “and” which links “class or classes” 
with “circumstances” in article 22 (7) (a) has been 
wrongly construed to mean “or;” and- (2) the distinc- 
tion between “circumstances” and “class or classes” 
has been completely ignored and they are used as 
interchangeable terms. The first error appears to 
me to be quite a serious one, because though the 
Constitution lays down two requirements and _ insists 
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on the prescription of circumstances as well as 
class or classes, it has been assumed in enacting 
section 12 that prescription of - one of them only 
will be enough. The other error is still more serious 
and goes to the root of the matter. There can be 
no doubt that circumstances and class or classes 
are two different expressions and have different mean- 
ings, but the Act proceeds on the assumption that 
circumstances are identical with class or classes, as will 
appear from the words “any person detained in any 
of the following classes of cases or under any of the 
following circumstances” used in the section. I have 
already shown how important the specification of 
circumstances is in legislation of such an extreme and 
drastic character. Therefore, to confuse “classes” with 
“circumstances” and to omit to mention “circum- 
stances” at all are in my opinion grave errors. There 
can, in my opinion, be no escape from the conclusion 
that section 12 of the Act by which a most important 
protection or safeguard conferred on the subject by the 
Constitution has been taken away, is not a valid 
provision, since it contravenes the very provision in 
the Constitution under which the Parliament derived 
its competence to enact it. 


I will now briefly deal with article 22 (5) which 
makes it incumbent on the authority ordering 
preventive detention to communicate to the person. 
detained the grounds on which the order has been 
made and to give him the earliest opportunity of 
making a representation against the order. It must be 
temembered that this provision is intended to afford 
protection to and be a safeguard in favour of a 
detained person, and it cannot be read as_ limiting 
any rights which he has under the law or any other 
provisions of the Constitution. If article 21 guarantees 
that before a person is deprived of his liberty he must 
be allowed an opportunity of establishing his innocence 
before an impartial tribunal, that right still remains. 
In point of fact, there is no express exclusion of that 
tight in the Constitution and no prohibition against- 
constituting an impartial tribunal. On the other 
hand, the right to make a representation which has 
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been granted under the Constitution, must carry with 
it the right to the representation being properly 
considered by an impartial person or persons. There 
must therefore be some machinery for properly 


exathining the cases of the detenus and coming to the. 


‘conclusion that they have not been detained without 
reason. If this right had been expressly taken away 
by the Constitution, there would have been an end of 
the matter, but it has not been expressly taken away, 
_ and Iam not prepared to read any implicit depriva- 
tion of such a valuable right. The mere reference to 
an advisory board in article 22 (4) (a) does_not, if my 
interpretation of the provision is correct, exclude the 
constitution ofa proper machinery for the purpose of 
examining the cases of detenus on merits. The 
constitution of an advisory board for the purpose of 
reporting whether a person should be detained for more 
than three months or not is a very different thing from 
constituting a board for the purpose of reporting whe- 
ther a man ‘should be detained for a single day. In 
the view I take, all that Parliament could do under 
clause (7) (a) of article 22 was to dispense with an ad- 
visory board for the purpose contemplated in clause (4) 
(a) of that article and not to dispense with the proper 
machinery, by « whichever ‘name it may- be called, for 
the purpose of examining the merits of the case of a 
detained person. 

It was argued that article 22 is a code by itself 
and the whole law of preventive detention is to be 
found within its four corners: I cannot however easily 
Subscribe to this sweeping statement.’ The article does 
provide for some matters of procedure, but it does not 
exhaustively provide for them.. It is. said that it pro- 
vides for notice, an opportunity to the detenu to repre- 
sent his case, an advisory board which may deal with 
his..case, and for the maximum period beyond which 


-@ person cannot be detained. These points have un- ’ 


doubtedly been touched, but it cannot be said that 
they. have been exhaustively treated. The right to 
represent is given, but it is left to the legislature to 
provide the machinery for dealing with the represen- 
tation. The advisory board has been - mentioned, but 


1950 
A. K. Gopalan 
The State 
Fazl Ali Jj. 


- 1950 


A. K. Gopalan 
v. 
The State 


Foazi Ali F. 


184 SUPREME COURT REPORTS {1950} 


it is only to safeguard detention for a period longer 
than three months. There is ample latitude still left 
to the Parliament, and if the Parliament makes use of 
that latitude unreasonably, article 19 (5) may enable 
the Court to see whether it has transgressed the limits 
of reasonableness. 


I will now proceed to deal with the Act in the 
light of the conclusions I have arrived at. So far as 
section 3 of the Act is concerned, it was contended 
that it is most unreasonable, because it throws a citi- 
zen at the mercy of certain authorities, who may at 
their own will order his detention and into whose minds 
we cannot probe to see whether there is any foundation 
for the subjective satisfaction upon which their action 
is to rest. | am however unable to accept this argu- 
ment. The administrative authorities who have to 
discharge their responsibilities have to come to quick 
decisions and must necessarily be left to act on their 
own judgment. This principle is by no means unreason- 
able” and it underlies all the preventive or quasi- 
administrative measures which are to be found in the 
Criminal Procedure Code. Under section 107 of that 
code, it is left to the discretion of the magistrate con- 
cerned to determine whether in his opinion there is 
sufficient ‘ground for proceeding against any person 
who is likely to occasion a breach of the peace. Under 
section 145 also, his initial action depends upon his 
personal satisfaction. Therefore I do not find anything 
wrong or unconstitutional in section 3 of the Act. But 
I must point out that it is a reasonable provision only 
for the first step, i.c., for arrest and initial detention, 
and must be followed by some procedure for testing 
the so-called subjective satisfaction, which can be 
done only by providing a suitable machinery for exa- 
mining the grounds on which the order of detention is 
made and considering the representations of the per- 
sons detained in relation to those grounds. 


I do not also find anything radically wrong in 
section 7 of the Act, which makes it incumbent on the 
authority concerned to communicate to a detenu the 
grounds on which the order has been made and to 
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afford him the- earliest opportunity of making a __ repre- 
sentation against the order. Section 10 which provides 
that the advisory board shall make its report within 
ten weeks from the date of the detention order is in 
conformity. with article 22(4) (a) of the Constitution, 
and the only comment which one can make is that 
Parliament was not obliged to fix such a long period 
for the submission of a report and could have made it 
shorter in ordinary cases. .The real sections which 
appear to me _ to offend the Constitution are sections 12 
and 14. I have already dealt with the principle objec- 
tion to section 12, while discussing the provisions of 
article 22 (7) (a) and I am of the opinion that section 
12 does not conform to the provisions of the Constitu- 
tion and is. therefore: ultra vires. I also think that 
even if it be held that it technically complies with the 
requirements of article 22 (7) (a), Parliament has acted 
unreasonably in exercising its discretionary. power 
without applying its mind to essential matters and 
thus depriving the detenus of the safeguard of an 
advisory board which the Constitution has provided in 
normal cases. So far as section 14 is concerned, all 
my colleagues have held it to be wltra vires, and, as 
I agree with the views expressed by them, 1 do not 
wish to encumber my judgment by repeating in my 
own words what has been said so clearly and so 
well by them. Section 14 may be severable from 
the other provisions of the Act and it may not be 
possible to grant any relief to the petitioner on the 
ground that section 14 is invalid. But I think that 
section 12 goes to the very root of the legislation 
inasmuch as it deprives a detenu of an_ essential 
safeguard, and in my opinion the petitioner is entitled 
to a writ of habeas corpus on the ground that an 
essential provision of the Constitution has not been 
complied with. This writ will of course be without 
prejudice to any action which the authorities may 
have taken or may hereafter take against the petitioner 
under the penal law. I have to add this qualification 
because there were allegations of his being involved in 
some criminal cases but the actual facts were not 
clearly brought out before us. 
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T have only to add a few concluding’ remarks to 
my judgment. In studying the provisions of the 
impugned Act, I could not help instituting a compar- 
ison in my own mind between it and similar legislation 
in England during the last two world wars. I could 
not also help noticing that the impugned Act purports 
to be a peacetime Act, whereas the legislation to 
which I have referred was enacted during the war. 
During the first war as well as the second, a number 
of persons were detained and a number of cases were 
brought to Court in connection with their detention, 
but the two leading-cases which will be quoted again 
and again are Rex v. Halliday (+) and Liversidge v. Sir 
John Anderson (*).We are aware that in America 
certain standards which do not conform to ordinary 
and normal law have been applied by the Judges 
during the period of the war and sometimes they are 
compendiously referred to as being included jin “war 
power.” The two English cases to which 1 have 
referred also illustrate the same principle, as will — 
appear from two short extracts which I wish to 
reproduce. In Rex v. Halliday (*), Lord Atkinson 
observed as follows:—“However precious the personal 
liberty of the’ subject may be, there is something for 
which it may well be, to some extent, sacrified by 
legal enactment, namely, national success in the war, 
or escape from national plunder or enslavement.” 


In Liversidge v. Sir John Anderson (*), Lord 
Macmillan struck the same note in these words:— 


“The liberty which we so justly extol is itself the 
gift of the law and as Magna Charta recognizes may by 
the law be forfeited or abridged. At a time when it is 
the undoubted law of the land that a citizen may by 
conscription or requisition be compelled to give up his 
life and all that he possesses for his country’s cause it 
may well be no matter for surprise that there should be 
confided to the Secretary of State a discretionary power 
of enforcing the relatively mild precaution of 


detention.” 


(1) [1917] A.C. 260. - (9) [1917] A. C. 260at p, 271. 
(a) [1942] A. C. 206. (4) [1942] A. C. 206 at p. 257, 
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These passages represent the majority view in the 
two cases, but the very elaborate judgments of Lord 
Shaw in Rex v. Halliday and that of Lord Atkin in Liver- 
sidge v. Sir John Anderson show that there was room 
for difference of opinion as well as for a more dis- 
passionate treatment of the case and the points in- 
volved in it. It is difficult to say that there is not a 
good substratum of sound law in the celebrated dictum 
of Lord Atkin that even amidst the clash of arms the 
laws are not silent and that they speak the same _lan- 
guage in war as in peace. However that may be, what 
I find is that in the regulations made in England 
during the first war as well as the second war 
there was an elaborate provision for an advisory 
board in all cases without any exception, which 
provided a wartime safeguard for persons deprived of 
their liberty. There was also a provision in the Act of 
1939 that the Secretary of State should report at least 
once in every month as to the action taken under the 
regulation including the number of persons detained 
_ under orders made thereunder. I find that these reports 
were printed and made available to the public. I also 
find that the Secretary of State stated in the House of 
Commons on the 28th January, 1943, that the general 
order would be to allow British subjects detained 
under the Regulation to have consultations with their 
legal advisers out of the hearing of an officer. This 
order applied to consultations with barristers and 
solicitors but not to cases where solicitors sent to inter- 
“view a detained person a clerk who was not an officer 
of the High Court. The impugned Act suffers in com- 
parison, on account of want of such provisions, though, 
so far as I can_ see, no great harm was likely to have 
been caused by setting up a machinery composed of 
either administrative or judicial authorities for exam- 
ining the cases of detained persons so as to satisfy 
the essentials of fairness and justice. The Act also 
suffers in comparison with some of the later Provincial 
Acts in which the safeguard of an advisory board is 
expressly provided for. I. find that there is a provision 
in section 12 (2) of the Act for the review of the cases 
of detenus after six months, but this is quite different 
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from examining the merits of the case. The object of 
such a review is obviously to find out whether by rea- 
son of any change in the circumstances, a review of 
the original order is required. 


I hope that in pointing out the shortcomings of the 
Act I will not be misunderstood. I am aware that 
both in England and in America and also in many 
other countries, there has been a reorientation of the old 
notions of individual freedom which is gradually yield- 
ing to social control in many matters. I also realize 
that those who run the State have very onerous res- 
ponsibilities, and it is not correct to say that emergent 
conditions have altogether disappeared from this 
country. Granting then that private rights must often 
be subordinated to the public good, is it not essential 
in a free community to strike a just balance in the 
matter? That a person should be deprived of his 
personal liberty without a trial is a serious matter, but 
the needs of society may demand it and the individual 
may often have to yield to those needs. Still the 
balance between the maintenance of individual rights 
and public good can be struck only if the person who 
is deprived of his liberty is allowed a fair chance to 
establish his innocence. and I do not see how the esta- 
blishment of an appropriate machinery giving him such 
a chance can be an impediment to good and just 
government 


ParanjaLr Sastrt J.—This is an application 
under article 32 of the Constitution of India for 
releasing the petitioner from detention jn jail 
without trial under directions purporting to be 
issued by the Government of Madras under the 
Preventive Detention Act, 1950, and it has the 
distinction of being the first application invoking the 
guaranteed protection of this Court as the guardian of 
Fundamental Rights against alleged infringement. of the 
petitioner’s right to freedom of movement. As the case 
involved issues of great public importance and _ break- 
ing of new ground it was argued with thoroughness 
and ability on both sides, reference being made to more 
or less analogous provisions of the Constitutions of 
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other countries and in particular the Constitution of 
the United States of America. 


The petitioner had been under detention previ- 
ously under orders passed by the said Government 
under the Madras Maintenance of Public Order Act, 
1947, but as the validity of that Act and all other 
similar local . public safety enactments had been 
questioned in some of the High Courts in India after 
the new Constitution came into force, the Parliament 
‘enacted a comprehensive measure called the Preventive 
Detention Act, 1950, (hereinafter referred to as the 
impugned Act) extending to the whole of India with a 
certain exception not material here. 


The Act came into force on 25th February 1950, 
and, on the 27th February, the Government of Madras, 
in purported exercise of the powers conferred by the 
impugned Act and in supersession of earlier orders, 
directed the detention of the petitioner, and - the’ grder 
was served on him on ist March. The petitioner 
contends that the impugned Act and in_ particular 
sections 3, 7, 10, 11, 12, 13 and 14 thereof take away 
or abridge the fundamental right to freedom of move- 
ment in contravention of article 13 (2) of the Consti- 
tution and is, therefore, void as declared therein. 


Article 13 is one of a fasciculus of articles which 
are comprised in part III] of the Indian Constitution 
headed “Fundamental Rights.” This Part forms a 
new feature of the Constitution and is the Indian 
“Bill of Rights.” It is modelled on the first ten 
Amendments of the American Constitution which 
declare the fundamental rights of the American 
citizen. Article 12, which is the first article in this 
Part, defines “the State” as including the Govern- 
ments and Legislatures of the Union and the States as 
well as all local and other authorities against which 
the fundamental rights are enforceable, and article 13 
(1) declares that all existing laws inconsistent with the 
provisions of Part III shall, to the extent of the 
inconsistency, be void. Clause (2) of the article, on 
which the petitioner’s contention is primarily founded 
reads as follows : 


1950 
A. K. Gopalan 
The State 
Patanjali Sastri 5h 


1950 
A, K. Gopalan 
The State 
Patanjali Sostri 7. 


190 SUPREME COURT REPORTS [1950] 


“The State. shall not make any law which takes 
away or abridges the rights conferred by this Part and 
any law made in contravention of this clause shall, to 
the extent of the contravention, be void.” 

As the constitutional inhibition against depriva- 
tion or abridgement relates only to “the rights con- 
ferred by this Part,” it is necessary first to ascertain 
the nature and extent of the right which, according to 
the petitioner, Part III has conferred on him, and, 
secondly, to determine whether the right so ascertained 
has been taken away or abridged by the impugned Act 
or by any of its provisions. The first question turns 
on the proper interpretation of the relevant articles of 
the Constitution, and the second involves the consider- 
ation of the provisions of the impugned Act. 

Mr. Nambiar appearing for the petitioner advan- 
ced three main lines of argument. In the first place, 
the right to move freely throughout the territory of 
India referred to in article 19 (1) (d) is of the very 
essence of personal liberty, and inasmuch as_ the deten- 
tion authorised by the impugned Act was not a 
“reasonable restriction” which Parliament could  vali- 
dly impose on such right under clause (5) of the 
article, the impugned Act is void. Alternatively, the 
petitioner had a fundamental right under article 21 
not to be deprived of his personal liberty except 
according to procedure established by law, and the 
impugned Act by authorising detention otherwise than 
in accordance with proper procedure took away that 
right and was therefore void. And. lastly, the provi- 
sions of the impugned Act already referred to were 
ultra vires and inoperative as Parliament in enacting 
them has overstepped the limitations placed on _ its 
legislative power by article 22 clauses (4) to (7). 

Accordingly, the first question for consideration is 
whether article 19 (1) (d) arid (5). is applicable to the 
present case: “Liberty,” says John Stuart Mill, 
“consists in doing what one desires. But the liberty 
of the individual must be thus far limited—he must 


“not make himself a nuisance to others.” Man, as a 


rational being, desires to do many things, but in a 
civil society his desires have to be controlled, regulated 
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and reconciled with the exercise of similar desires by 
other individuals. Liberty has, therefore, to be 
limited in order to be effectively possessed. Accord- 
ingly, article 19, while guaranteeing some of the most 
valued phases or elements of liberty to every citizen 
as civil rights, provides for their regulation for 
the common good by the State imposing certain 
“restrictions” on their exercise. The power of loco- 
motion is no doubt an essential element of personal 
liberty which means freedom from bodily restraint, 
and detention in jail is a drastic invasion of that 
liberty. But the question is: Does article 19, in its 
setting in Part III of the Constitution, deal with the 
deprivation of personal liberty in the sense of incar- 
ceration ? Sub-clause (d) of clause (1) does not refer to 
freedom of movement simpliciter but guarantees the 
right to move freely “throughout the territory of 
India.” Sub-clause (e) similarly guarantees the right 
to reside and settle in any part of the territory of 
India. And clause (5) authorises the imposition of 
“reasonable restrictions’ on these rights in the 
interests of the general public or for the protection of 
the interests of any Scheduled Tribe. Reading these 
provisions together, it is reasonably clear that they 
were designed primarily to emphasise the factual unity 
of the territory of India and to secure the right of a 
free citizen to move from one place in India to another 
and to reside and settle in any part of India un- 
hampered by any barriers which narrow-minded 
provincialism may seek to interpose. The use of the 
word “restrictions” in the . various sub-clauses seems 
to imply, in the context, that the rights guaranteed 
by the article are still capable of being exercised, and 
to exclude the idea of incarceration though the words 
“restrictior and “deprivation” are sometimes used 
as interchangeable terms, as restriction may reach a 
point where it may well amount to deprivation. Read 
as a whole and viewed in its setting among the group 
of provisions (articles 19-22) relating to “Right to 
Freedom,” article 19 seems to my mind to pre-suppose 
that the citizen to whom the possession of these 
fundamental rights is secured retains the substratum 
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of personal freedom on which alone the enjoyment of 
these rights necessarily rests. It was said that sub- 
clause (£) would militate against this view, as the 
enjoyment of the right “to acquire, hold and dispose 
of property” does not depend upon the owner retaining 
his personal freedom. This assumption is obviously 
wrong as regards moveable properties, and even 
as regards immoveables he could not acquire: or 
dispose of them from behind the prison bars; nor 
could he “hold” them in the _ sense of exercising rights 
of possession and control over them which is what the 
word seems to ‘mean in the context. But where, as 
a penalty for committing a crime or otherwise, the 
citizen is lawfully deprived of his freedom, there could 
no longer be any question of his exercising or enforcing 
the rights referr:d to in clause (1). Deprivation of 
personal liberty in such a situation is not, in my 
opinion, within the purview of article 19 at all but is 
dealt with by the succeeding articles 20 and 21. In 
other words, article 19 guarantees to the citizens the 
enjoyment of certain civil liberties while they are free, 
while articles 20-22 secure to all persons—citizens and 
non-citizens—certain constitutional guarantees in re- 
gard to punishment and prevention of crime. Different 
criteria are provided by which to measure legislative 
judgments in the two fields, and a construction which 
would bring within article 19 imprisonment: in punish- 
ment of a crime committed or in prevention of a crime 
threatened would, as it seems to me, make a reductio 
ad absurdum of that provision. If imprisonment were 
to be regarded as a “restriction” of the right men- 
tioned in article 19 (1) (d), it would equally be a 
restriction on the rights mentioned by the other sub- 
clauses. of clause (1), with the result that ‘all penal laws 
providing for imprisonment as a mode of punishment 
would have to run the gauntlet of clauses (2) to (6) be- 
fore their validity could be accepted. For instance, 
the law which imprisons for theft would, on that view, 
fall to be justified under clause (2) as a law sanctioning 
restriction of freedom of speech and expression. In- 
deed, a Division Bench of the Allahabad High Court, 
in a recent unreported decision brought to our notice, 
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applied the test of undermining the security of the 
State or tending to overthrow it in determining the 
validity or other wise of the impugned Act. The léarn- 
ed Judges construed article 19 as covering cases of 
deprivation of personal ‘liberty and held, _ logically 
enough, that inasmuch as the impugned Act, by author- 
ising preventive detention, infringed the right to free- 
dom of speech and expression, its validity should be 
judged by the reservations in clause (2), and as it 
failed to stand that test, it was unconstitutional and void. 
Mr. Nambiar did not seek to go so far. He drew 
a distinction between the right conferred by sub-clause 
(d) and those conferred by the other sub-clauses. He 
urged, referring to Blackstone’s Commentaries, that 
personal liberty consisted “in moving one’s person 
to whatever place one’s inclination might direct,” 
and- that any law which deprived a person of 
such power of locomotion was a direct invasion of the 
right mentioned in sub-clause (d), whereas it inter- 
fered only indirectly and consequentially with the 


rights mentioned in the other  sub-clauses. There is - 


no substance in the distinction suggested. It would be 


illogical, in construing article 19, to attribute.to one of 


the sub-clauses a scope and effect totally different from 
the scope and effect of the others or to draw a distinc- 
tion between one right and another in the group. All 
the rights mentioned in clause (1) are equally essential 
elements in the liberty of the individual in any 
civilised and democratic community, and imprison- 
ment operates as an extinction of all of them alike. It 
cannot therefore, be said that deprivation of personal 
liberty is an infringement of the right conferred by 
sub-clause (d) alone but not of the others. The learned 
Judges of the Allahabad High Court realised this and 
were perfectly logical in holding that the constitutional 
validity ofa law providing for deprivation of personal 
liberty or imprisonment must be judged by the tests laid 
down not only in clause (5) of-article 19 but also in the 
other clauses including clause (2), though their major 
premise that deprivation of personal liberty was a 
“restriction” within the meaning of ‘article 19 is, in 
my judgment, erroneous. 
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It was said that preventive detention being a dras- 
tic restriction of the right to move freely was, in its 
“pith and substance”, within article 19 (1) (d) read 
with clause. (5) _and not within article 21 which deals 
with crime and its punishment and prevention. There 
is no room here, in my opinion, for the application of 
the rule of “pith and substance.” As pointed out by 
the Privy Council. in Prafulla Kumar Mukherjee v. The 
Bank of Commerce Ltd., Khulna (+), approving the 
observations of the Federal Court in Subrahmanyan 
Chettiar v. Muttuswamy Goundan (*), the rule was 
evolved by the Board for determining whether an impu- 
gned statute was, in its true character, legislation with 
respect to matters within the jurisdiction of one legis- 
lature or another in a scheme of divided legislative 
power. No such question arises here. What the Court 
has to ascertain is the true scope and meaning of 
article 19 in the context of Part III of the Constitution, 
in order to decide whether deprivation of personal 
liberty falls within that article, and the pith and 
substance rule will be more misleading than helpful in 
the decision of that issue. Article 19, as I have already 
indicated, guarantees protection for the more import- 
ant civil liberties of citizens who are in the enjoyment 
of their. freedom, while at the same time laying down 
the restrictions which the legislature may properly 
impose on the exercise of such rights, and it has 
nothing to do with deprivation of personal liberty or 
imprisonment which is dealt with by the succeeding 
three articles. 

There is also another consideration which points 
to the same conclusion. The Drafting Committee of 
the Constituent Assembly, to whose Report reference 
was freely made by both sides during the argument, 
recommended “that the word liberty should be quali- 
fied by the insertion of the word ‘personal’ before it, 
for otherwise it might be construed very widely so as to 
include even the freedoms already dealt with in article 
13” (now article 19), The acceptance of this suggestion 
shows that whatever may be the generally accepted 


(1) 741A. 23. (2) [140} F.C.R. 188, 
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connotation of the expression “personal liberty”, it 
was used in article 21 in a sense which excludes the 
freedoms dealt with in article 19, that is to say, 
personal liberty in the context of Part III of the 
Constitution is something distinct from the freedom to 
move freely throughout the territory of India. 


It was further submitted that article 19 declared 


the substantive rights of personal liberty while article 
21 provided the procedural safeguard against their 
deprivation. This view of the correlation between the 
two articles has found favour with some of the Judges 
in the High Courts which have had _ occasion to 
consider the constitutional validity of the impugned 
Act. It is, however, to be observed that article 19 
confers the rights therein specified only on the citizens 
of India, while article 21 extends the protection of life 
and personal liberty to all persons—citizens and non- 
citizens alike. Thus, the two articles do not operate in 
aconterminous field, and this is one reason for rejecting 
the correlation suggested. Again, if article 21 is to be 
‘understood .as providing only procedural safeguards, 
“whicre is the substantive right to personal liberty of 
non-citizens to be found in the Constitution ? Are they 
denied such right altogether? If they are to 
have no right of personal liberty, why is the 
procedural safeguard in article 21 exended to them? 
And where is that most fundamental right of all, the 
right to life, provided for in the Constitution? The 
truth is that article 21, like its American prototype in 
the Fifth and Fourteenth Amendments of the Consti- 
tution of the United States, presents an example of the 
fusion of procedural and substantive rights in the same 
provision. The right to live, though the most funda- 
mental of all, is also one of the most difficult to define 
and its protection generally takes the form of a decla- 
ration that no person shall be deprived of it save by 
due process of law or by authority of law. “Process” 
or “procedure” in this context connotes both the act 
and the manner of proceeding to take away a man’s 
life or personal liberty. And the first and essential 
step in a procedure established by law for such depri- 


vation must be a law made by a competent legislature 
8—3 S .C. India/58 
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authorising such deprivation. This brings me to the 
consideration of articles 21 and 22 to which was de- 
voted the greater part of the debate at the Bar. 

These articles run as follows : 


“21. No person shall be deprived of his life or 
personal liberty except according to procedure  establi- 
shed by law. 


22. (1) No person who is arrested shall be de- 
tained in custody without being informed, as soon as 
may be of the grounds for such arrest. nor shall he be 
denied the right to consult, and to be defended by, 
a legal practitioner of his choice. 


(2) Every person who is arrested and detained in 
custody shall be produced before the nearest magistrate 
within a period of twenty-four hours of such arrest 
excluding the time necessary forthe journey from the 
place of arrest to the Court of the magistrate and no 
such person shall be detained in custody beyond the 
said period without the authority of a magistrate. 


(3) Nothing in clauses (1) and (2) shall apply— 
(a) to any person who for the time being is an 
enemy alien ; or 
(b) to any person who is arrested or detained 
under any law providing for preventive detention. 
(4) No law providing for preventive detention 


shall authorise the detention of a person for a longer 
period than three months unless— 


(a) an Advisory Board consisting of persons who 
are, or have been, or are qualified to be appointed as, 
Judges of a High Court has reported before the expira- 
tion of the said period of three months that there is 
in its opinion sufficient cause for such detention : 


Provided that nothing fin this sub-clause shall 
authorise the detention of any- person beyond the 
maximum period prescribed by any law made by 
Parliament under sub-clause (b) of clause (7); or 


(b) such person _ is detained in accordance with the 


provisions of any law made by Parliament under sub- 
clauses (a) and (b) of clause (7). 
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(5) When any person is detained in pursuance of 
an order made under any law providing for preventive 
detention, the authority making the order shall, as 
soon as may be, communicate to such person the 
grounds on which the order has been made and shall 
afford him the earliest opportunity of making a 
representation against the order. 


(6) Nothing in clause (5) shall require the authority 
making any such order as is referred to in that clause 
to disclose facts which such authority considers to be 
against the public interest to disclose. 

(7) Parliament' may by law prescribe— 

(a) the circumstances under which, and the class 
or classes of cases in which, a person may be detained 
for a period longer than three months under any law 
providing for preventive detention without obtaining 
the opinion of an Advisory Board in accordance with 
the provisions of sub-clause (a) of clause (4): 

(b) the maximum period for which any person 
may in any class or classes of cases be detained under 
any law providing for preventive detention ; and 


(c) the procedure to be followed by an Advisory 
Board in an inquiry under sub-clause (a) of clause (4).” 

Mr. Nambiar urged that the word “law” in 
article 21 should be understood, not in the sense of an 
enactment but as signifying the immutable and univer- 
sal principles: of natural justice—the jus naturale of 
the civil law—and that the expression “procedure 
established by law” meant the same _ thing as 
that famous phrase “due process of law” in 
the American Constitution in its procedural aspect. 
Numerous American decisions were cited to show that 
the phrase implied the basic requirements of (1) an 
objective and ascertainable standard of conduct to 
which it is possible to conform, (2) notice to the party 
of the accusation against him, (3) a reasonable opportu- 
nitv for him to establish his innocence, and (4) an 
impartial tribunal capable of giving an unbiased judg- 
ment. Mr. Nambiar conceded that these requirements 
might have to be modified or adapted to suit the nature 
of the particular proceeding and the object it had in 
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view, as for instance, in a case of preventive detention, 
Previous notice, which might result in the person con- 
cerned going underground might be dispensed with. 
Learned counsel insisted that these requirements, being 
the very core of the principles of natural justice which 
transcended all State-made laws, must be substantially 
complied with by any law governing the process of 
deprivation of life or personal liberty, subject, of 
course, to any express provision in the Constitution 
sanctioning their relaxation or dispensation in any 
case or class of cases. He also appealed to the Pream- 
ble of the Constitution as the guiding star in its inter- 
pretation to support his thesis that, in view of the 
democratic Constitution which the people of India have 
purported to give themselves guaranteeing to the citi- 
zens certain fundamental rights which are justiciable, 
the provisions of Part III must be construed as being 
paramount to the legislative will, as otherwise the so- 
called fundamental right to life and personal liberty 
would have no protection against legislative action, and 
article 13(2) would be rendered nugatory. 


There can be no doubt that the people of India 
have, in exercise of their sovereign will as expressed in 
the Preamble, adopted the democratic ideal which 
assures to the citizen the dignity of the individual and 
other cherished human values as a means to the full 
evolution and expression of his personality, and in 
delegating to the legislature, the executive and the 
judiciary their respective powers in*the Constitution, 
reserved to themselves certain fundamental rights, so- 
called, I apprehend, because they have been retained 
by the people and made paramount to the delegated 
powers, as in the American model. Madison (who played 
a prominent part in framing the First Amendment of 
the American Constitution) pointing out the distinc- 
tion, due to historical reasons, between the American 
and the British ways of securing “the great and essen- 
tial rights of the people,” observed “Here they are 
secured not by laws paramount to prerogative but by 
Constitutions paramount to laws”: Report on the 
Virginia Resolutions, quoted in Near v. Minnesota (*). 


(¢) 283 U.S. 697. 
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This has been translated into positive law in Part III 
of the Indian Constitution, and I agree that in cons- 
truing these provisions the high purpose and spirit of 
the Preamble as well as the constitutional significance 
of a Declaration of Fundamental Rights should be 
borne in mind. This, however, is not to say that the 
language of the provisions should be stretched to 
square with this or that constitutional theory in dis- 
regard of the cardinal rule of interpretation of any 
enactment, constitutional or other, that its spirit, no 
less than its intendment should be collected primarily 
from the natural meaning of the words used. 

Giving full effect to these principles, however, I 
am unable to agree that the term “law” in article 21 
means the immutable and universal principles of natu- 
ral justice. “Procedure established by law” must -be 
taken to refer to a procedure which has a statutory 
origin, for no procedure is known or can be said to 
have been established by such vague and uncertain 
concepts as “the immutable and universal principles 
of natural justice.” In my opinion, “law” in article 
21 means “positive or State-made law.” 

No doubt, the American Judges have adopted the 
other connotation in their interpretation of the due 
process clause in the Fifth and Fourteenth Amend- 
ments of the American Constitution (“Nor shall any 
person be deprived of life. liberty or property without 
due process of Jaw”). But that clause has an evolu- 
tionary history behind it. The phrase has been traced 
back to 28 Edw. III Ch. 3, and Coke in his Institutes 
identified the term with the expression “the law of the 
land” in the great Charter of John. Even in England 
where the legislative omnipotence of Parliament is 
now firmly established. Coke understood these terms 
as implying an inherent limitation on all legislation, 
and ruled in Dr. Bonham’s Case (!) that “the common 
law will control Acts of Parliament and sometimes 
adjudge them to be utterly void when they are against 
common right and reason.” Though this doctrine 
was later discarded in England as being “a warning 

(?) 8 Rep. 118 (a). 
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rather than an authority to be followed” [per Willes 
}.in Lee v. Dude and Torrington Ry. ()] it gained 
ground in America, at first as a weapon in the hands 
of the Revolutionists with which to resist the laws of 
Parliament, and later as an instrument in the hands of 
the Judges for establishing the supremacy of the judi- 
ciary [see Calder v. Bull (*)}]. In the latter half of the 
19th century, this doctrine of a transcendental common 
law or natural justice was absorbed in the connotation 
of the phrase “due process of law” occurring in the 
Fifth and Fourteenth Amendments: By laying ~ em- 
phasis on the word “due”, interpreting “law” as the 
fundamental principles of natural justice and giving 
the words “liberty? and “property” their widest 
meaning, the Judges have made the due process clause 
into a general restriction on all legislative power. And 
when that power was threatened with prostration by 
the excesses of due process, the equally vague and 
expansive doctrine of “police power”, 2z2., the power 
of Government to regulate private rights in public 
interest, was evolved to counteract such excesses. All 
this has been criticised as introducing great uncer- 
tainty in the state of the law in that country, for no 
one could be sure how due process of law would affect 
a particular enactment. A century after the phrase 
had been the subject of judicial interpretation one 
learned Judge observed in 1877 that it was incapable 
of precise definition and that its intent and application 
could only be ascertained by “the gradual process of 
inclusion and exclusion” [Davidson v. New Orleans (* }] 
and, as recently as 1948, another Judge referred to the 
difficulty of “giving definiteness to the vague contours 
of due process” and “of spinning judgment upon 
State action out of that gossamer concept:” Haley v. 
State of Ohio (‘). 

It is not a matter for surprise, therefore, that the 
Drafting Committee appointed by the Constituent 
Assembly of India recommended the substitution 
of the expression . “except according to procedure 


() (1871) L.R. 6 C.P. 576, 582. GY 96 U.S. 97. 
(8) (1798) 3 Dalhas “86. (*) 332 8.596. 
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established by law” taken from the Japanese Con- 
stitution, 1946, for the words “without due process 
of law” which occurred in the original draft, “as 
the former is more specific.” In their Report the 
Committee added that they have “attempted to 
make these rights (fundamental rights) and the 
limitations to which they must necessarily be subject 
as definite as possible, since the Courts may have to 
pronounce upon them” (para.5). In the face of all 
these considerations, itis difficult to accept the sugges- 
tion that “law” in article 21 stands for the jus naturale 
of the civil law, and that the phrase “according to pro- 
cedure established by law” is equivalent to due process 
of law in its procedural aspect, for that would have the 
effect of introducing into our Constitution those “subtle 
and elusive criteria” implied in that phrase which it 
was the deliberate purpose of the framers of our Con- 
stitution to avoid. 


On the other hand, the interpretation suggested 
by the Attorney-General on behalf of the intervener 
that the expression means nothing more than procedure 
prescribed by any law made by a competent legislature 
is hardly more acceptable. “Established” according 
to him, means prescribed, and if Parliament or the 
Legislature of a State enacted a procedure, however, 
novel and ineffective for affording the accused person 
a fair opportunity of defending himself, it would be 
sufficient for depriving a person of his life or personal 
liberty. He submitted that the Constituent Assembly 
definitely rejected the doctrine of judicial supremacy 
when it rejected the phrase “due process of law” and 
made the legislative will unchallengeable, provided 
only “some procedure” was laid down. The Indian 
Constitution having thus preferred the English 
doctrine of Parliamentary supremacy, the phrase 
“procedure established by law” must be construed in 
accordance with the English view of due process of 
law, that is to say, any procedure which Parliament 
may .choose to prescribe. Learned counsel drew 
attention to the speeches made by several members of 
the Assembly on the floor of the House for explaining, 


. as he put it, the “historical background.” A speech 
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made in the course of the debate on a bill could at 
best be indicative of the subjective intent of the 
speaker, but it could not reflect the inarticulate mental 
processes lying behind the majority vote which carried 
the bill, Nor is it reasonable to assume that the 
minds of all those legislators were in accord. The 
Court could only search for the objective intent of the 
legislature primarily in the words used in the enact- 
ment, aided by such historical material as reports of 
statutory committees, preambles etc. JI attach no im- 
portance, therefore, to the speeches made by some of 
the members of the Constituent Assembly in the course 
of the debate on article 15 (now article 21). 

The main difficulty I feel in accepting the con- 
struction suggested by-the Attorney-General is that it 
completely stultifies article 13(2) and, indeed, the very 
conception of a fundamental right. It is of the essence 
of that conception that it is protected by the funda- 
mental law of the Constitution against infringement 
by ordinary legislation. It is not correct to say that 
the Constitution has adopted the doctrine of Parlia- 
mentary supremacy. So far, at any rate, as Part IH 
is concerned, the Constitution, as 1 have already obser- 
ved, has accepted the American view of fundamental 
rights. The provisions of articles 13 and 32 make this 
reasonably clear. Could it then have been the inten- 
tion of the framers of the Constitution that the most 
important fundamental rights to life and _ personal 
liberty should be at the mercy of legislative majorities 
as, in effect, they would be if “established” were to 
mean merely “prescrited?”. In other words, as an 
American Judge said ina similar context, does the 
constitutional prohibition in article 13 (2) amount to 
no more than “You shall not take away life or personal 
freedom unless you choose to take it away,” which is 
mere verbiage. It is no sound answer to say that, if 
article 21 conferred no right immune from legislative 
invasion, there would be no quéstion of contravening 
article 13 (2). The argument seems, to my mind, to 
beg the question, for it assumes that the article affords 
no such immunity. It is said that article 21 affords 
no protection against competent legislative action in 
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the field of substantive criminal law, for there is no 
provision for judicial review, on the ground of reason- 
ableness or otherwise, of such laws, as in the case of 
the rights enumerated in article 19. Even assuming 
it to be so ‘the construction of the learned Attorney- 
General would have the effect of rendering wholly 
ineffective and illusory even the procedural protection 
which the article was undoubtedly designed to afford. 
It was argued that “law” in article 31 which provides 
that no person shall be deprived of his property “save 
by authority of law” must mean enacted law and that 
if a person’s property could be taken away by legis- 
lative action, his right to life and personal liberty need 
not enjoy any greater immunity. The analogy is 
misleading. Clause (2) of article 31 provides for pay- 
ment of compensation and that right is justiciable 
except in the two cases mentioned in clauses (4) and 
(6) which are of a transitory character. The constitu- 
tional safeguard of the right to property in the said 
article is, therefore, not so illusory or ineffective as 
clause (1) by itself might make it appear, even assum- 
ing that “law” there means ordinary legislation. 


Much reliance was placed on the Irish case The 
King v. The Military Governor of Hare Park Camp (*) 
where the Court held that the term “law” in article 6 


of the Irish Constitution of 1922 which provides that 


“the liberty of the person is inviolable and no person 
shall be deprived of his liberty except in accordance 
with law” meant a law enacted by the Parliament, 
and that therefore the Public Safety Act of 1924 did 
not contravene the Constitution. The Court followed 
The King v. Halliday (#) where the House of Lords. by 
a majority held that the Defence of the Realm. (Con- 
- solidation) Act, 1914, and the Regulations framed 
thereunder did not infringe upon. the Habeas Corpus 
Acts and.the-Magna Carta “for the simple reason that 
the Act and the Orders become part of the law of the 
land.” But that was because, as Lord Dunedin 
pointed out “the British Constitution has entrusted 
to the two Houses of Parliament subject to the assent 


. (8) [1924] 2 LR: 104. " () [1917] A.C, 260. 
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of the King, an absolute power untrammelled by any 
written instrument obedience to which may be com- 
pelled by some judicial body,” whereas the Irish 
Constitution restricted the legislative powers of the 
Irish Parliament by a formal declaration of funda- 
mental rights and by providing for a judicial review 
of legislation in contravention of the Constitution 
(article 65). This radical distinction was overlooked. 
The Attorney-General further submitted that, even 
on his interpretation, article 21 would be a protection 
against violation of the rights by the executive and by 
individuals, and that would be sufficient justification for 
the article ranking as a fundamental safeguard. There 
is no substance in the suggestion. As pointed out in 
Eshugbayi Eleko v. Government of Nigeria (Officer 
Administering) (4), the executive could only act in 
pursuance of the powers given by law and no consti- 
tutional protection against such action is really needed. 
Even in monarchical Britain the struggle between 
prerogative and law has Jong since ended in favour of 


_the latter. “In accordance with British jurisprudence” 


said Lord Atkin in the case cited above, “no member 
of the executive can interfere with the liberty or 
property of a British subject except on the condition 
that he can support the legality of his action before a 
Court of justice.” As for protection against — indivi- 
duals, it is a misconception to think that constitutional 
safeguards are directed against individuals. They are 
as a rule directed against the State and its organs. 
Protection against violation of the rights by individuals 
must be sought in the ordinary law. It is therefore 
difficult to accept the suggestion that article 21 was 
designed to afford protection only against infringements 
by the executive or individuals. On the other hand, 
the insertion of a declaration of Fundamental Rights in 
the forefront of the Constitution, coupled with an 
express prohibition against legislative interference with 
these rights (article 13) and the provision of a consti- 
tutional sanction for the enforcement of such prohibition 
by means of a judicial review (article 32) is, in my 


@) [1931] A.C. 662, 
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opinion, a clear and emphatic indication that these 
rights are to be paramount to ordinary State-made 
laws. 


After giving the matter my most careful and 
"anxious consideration, I have come to the conclusion 
that there are only two possible solutions of the 
problem. In the first place, a satisfactory wa media 
between the two extreme positions contended for on 
either. side may be found by stressing the word “esta- 
blished” which implies some degree of firmness, 
permanence and general acceptance, while it does not 
exclude origination by statute. “Procedure established 
by law” may well be taken to mean what the Privy 
Council referred to in King Emperor v. Benoari Lal 
Sharma (*) as “the ordinary and _ well-established 
criminal procedure,” that is to say, those settled usages 
and normal modes of .proceeding sanctioned by the 
Criminal Procedure Code which is the general law of 
criminal procedure in the country. Their Lordships 
were referring to the distinction between trial by 
special Courts provided by an Ordinance of the Gover- 
nor-General and trial by ordinary Courts under the 
Criminal Procedure Code. It can be no objection to 
this view that the Code prescribes no single and uni- 
form procedure for all types of cases but provides 
varying procedures for different classes of cases. 
Certain basic principles emerge as the constant factors 
common to all those procedures, and’ they form the 
core of the procedure established by law. I realise that 
even on this view, the life and liberty of the individual 
will not be immune from legislative interference, for 


a competent legislature may change the procedure so _ 


as to whittle down the protection if so minded. But, 
in the view I have indicated, it must not be a change 
ad hoc for any special purpose or occasion, but a 
change in the general law of procedure embodied in the 
Code. So long as such a change is not effected. The 
protection under article 21 would be available. The 
different. measures of constitutional protection which 
the fundamental right to life and personal liberty will 
enjoy under article 21 as interpreted in the three ways 
(1) [1945] F.C.R. 161, 175. 
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referred to above will perhaps be best illustrated by a 
concrete example. Suppose that article 22 (1) was not 
there and Parliament passed an Act, as a temporary 
measure, taking away in certain cases the right of an 
accused person to be defended by a legal practitioner. 
According to the petitioner’s learned counsel the Act 
would be void as being contrary to the immutable 
principles of natural justice embodied in article 21, 
whereas on the construction contended for by the 
Attorney-General, the Act would be perfectly valid, 
while, on the view I have indicated above, the Act 
would be bad, but if the denial of such right of defence 
is made a normal feature of the ordinary law of 
criminal procedure by abrogating section 340 (1) of 
the Code, article 21 would be powerless to protect 
against such ‘legislative action. But in a _ free 
democratic republic such a drastic change in the 
normal law of procedure, though theoretically possible, 
would be difficult to bring about, and that practical 
difficulty will be the measure of the protection 
afforded by article 21. 


It was said that the safeguards provided in 
clauses (1) and (2) of article 22 are more or less covered 
by the provisions of the Criminal — Procedure 
Code, and this overlapping would have been 
avoided if article 21 were intended to bear the 
construction as indicated above. The argument over- 
looks that, while the provisions of the Code would be 
liable to alteration by competent legislative action, the 
safeguards in clauses (1) and (2) of article 22, being 
constitutional, could not be similarly dealt with and 
this sufficiently explains why those safeguards find a 
place in the Constitution. 


The only alternative to the construction I have 
indicated above, if a constitutional transgression is to 
be avoided, would be to interpret the reference to “law” 
as implying a constitutional amendment pro tanto, for 
it is only a law enacted by the procedure provided for 
such amendment (article 368) that could modify or 
override a fundamental right without contravening 
article 13 (2). 
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The question next arises as to how far the protec- 
tion under article 21, such as it has been found to be, 
is available to persons under. preventive detention. The 
learned Attorney-General contended that article 21 did 
not apply to preventive detention at all, as article 22 
clauses (4) to (7) formed a complete code. of constitu- 
tional safeguards in respect of preventive detention 
and, provided only these provisions are conformed to, 
the validity of any law relating to preventive detention 
could not be challenged. I am unable toagree with 
this view. The language of article 21 is perfectly general 
and covers deprivation of personal liberty or incarcer- 
ation, both for punitive and preventive reasons. If it was 
really the intention of the framers of the Constitution 
to exclude the application of article 21 to cases of pre- 
ventive detention, nothing would have been easier than 
to add a reference to article 21 in clause (3) of article 
22 which provides that clauses (1) and (2) of the latter 
shall not apply to any person who is arrested or detai- 
ned under any law providing for preventive detention. 
Nor is there anything in the language of clauses (4) to 
(7) of article 22 leading necessarily to the inference that 
article 21 is inapplicable to preventive dentention. 
These clauses deal only with certain aspects of preven- 
tive detention such as the duration of such detention, 
the constitution of an advisory board for reviewing the 
order of detention in certain cases, the communication 
of the grounds of detention to the person detained and 
the provision of an opportunity to him of making a 
representation against the order. It cannot be said that 
these provisions form an exhaustive code dealing with 
all matters relating to preventive detention and cover 
the entire area of protection which article 21, inter- 
preted in the sense I have indicated above, would 
afford to the person detained. I am, therefore, of 
opinion that article 21 is applicable. to preventive 
detention as well. 


I will now proceed to examine whether the 
impugned Act or any of its provisions under which 
the petitioner has been ordered to be detained, takes 
away any of tthe rights conferred by articles 21 and 22 
or infringes thei protection afforded thereby. The 
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outstanding fact to be borne in mind in this connec- 
tion is that preventive detention has been given a 
constitutional status. This  sinister-looking feature, 
so strangely out of place in a democratic constitution, 
which invests personal liberty with the  sacrosanctity 
of a fundamental right and so incompatible with the 
promises of its preamble is doubtless designed to 
prevent an abuse of freedom by anti-social and sub- 
versive elements which might imperil the national 
welfare of the infant Republic. It is in this spirit that 
clauses (3) to (7) of article 22 should, in my opinion, 
be construed and harmonised as far as possible with 
article 21 so as not to diminish unnecessarily the 
protection afforded for the legitimate exercise of 
personal liberty. In the first place, as already stated, 
clause (3) of article 22 excludes a person detained 
under any law providing for preventive detention from 
the benefit of the safeguards provided in clauses (1) 
and (2). No doubt clause (5) of the same article 
makes some amends for the deprivation of these 
safeguards in that it provides for the communication 
to the person detained the grounds on which the order 
has been made and for an opportunity being afforded 
to him of making a representation against the order, 
but the important right to consult and to be defended 


- by a legal practitioner of his choice is gone. Similarly, 


the prohibition against detention in custody beyond a 
period of 24 hours without the authority of a 
magistrate has also been taken away in cases of 
preventive detention. It was not disputed that, to 
the extent to which the express provisions of clauses 
(4) to (7) authorised the abrogation or abridgement of 
the safeguards provided under other articles or sub- 
stitution of other safeguards in a modified form, 
those express provisions must rule. Of the four 
essentials of the due process on which Mr. Nambiar 
insisted, (which also form part of the ordinary and 
established procedure under the Criminal Procedure 
Code, though I cannot agree that they are immutable 
and beyond legislative change) the requirements 
of notice and an opportunity to establish his 
innocence must, as already stated, be taken to have 
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been provided for by clause (5) of article 22. As 
for an ascertainable standard of conduct to which it 
is possible to conform, article 22 makes no_ specific 
provision in cases of preventive detention, and if 
such a safeguard can be said to be implicit in the 
procedure established by law in the sense explained 
above in preventive detention cases, it could no doubt 
be invoked. This point will be considered presently 
in dealing with provisions of the impugned Act. The 
only other essential requirements, and the most 
essential of all, is an impartial tribunal capable of 
giving an unbiassed verdict. This, Mr. Nambiar 
submitted, was left unprovided for by article 22, the 
advisory board referred fo in clause (4) (a) being, 
according to him, intended to deal solely with the 
question of duration of —the detention, that is to say, 
whether or not there was sufficient cause for detain- 
ing the person concerned for more than three months, 
and not with judging whether the person detained 
was innocent. A tribunal which could give an 
unbiassed judgment on that issue was an essential part 
ef the protection afforded by article 21 in whichever 
way it may be interpreted, and reference was _ made 
in this connection to the preventive provisions of the 
Criminal Procedure Code (Ch. VII). The impugned 
Act, not having provided for such a tribunal  contra- 
vened article 21 and was therefore void. It will be 
seen that the whole of this argument is based on the 
major premise that the advisory board mentioned in 
clause (4) (a) of article 22 is not a tribunal intended 
to deal with the issue of justification of detention. Is 
that view correct ? 


It was argued that the words “sufficient cause 
for such detention” in sub-clause (a) of clause (4) had 
reference to the detention beyond three months men- 
tioned in clause -(4) and that this view was supported 
by the language of sub-clause (a) of clause (7) whereby 
Parliament is authorised to prescribe the  circum- 
stances under which and the class or classes of cases 
in which a person may be detained for a period longer 
than three months without the opinion of an advisory 
board. In other words, earned counsel submitted, 
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the combined effect of clauses (4) and (7) was that no 
person could be detained for a period over three 
months without obtaining the opinion of an advisory 
board that there was sufficient cause for detention for 
the longer period, except in cases where Parliament 
passed a law authorising detention for such period even 
without the opinion of an advisory board. Thus, these 
two clauses were concerned solely with the duration 
of the preventive detention, and so was the advisory 
board which those clauses provided for that purpose. 
Iam  umable to accept this view. I am inclined to 
think that the words “such detention” in sub-clause 
(a) refer back tothe preventive detention mentioned in 
clause (4) and not to detenuon for a longer period than 
three months. An advisory board, composed as it has 
to be of Judges or lawyers, would hardly be in a posi- 
tion to judge how long a person under preventive de- 
tention, say for reasons connected with defence, should 
be detained. That must be a matter for the executive 
authorities, the Department of Defence, to determine, 
as they alone are responsible for the defence of the 
country and have the necessary data for taking a deci- 
sion on the point. All that an advisory board can 
reasonably be asked to do, as a safeguard against the 
misuse of the power, is to judge whether the detention 
is justified and not arbitrary or mala fide. The fact 
that the advisory board is required to make its report 
before the expiry of three months and so could submit 
it only a day or two earlier cannot legitimately lead 
to an inference that the board was solely concerned 
with the issue whether or not the detention should 
continue beyond that period. Before any such tribu- 
nal could send in its report a reasonable time must 
elapse, as the grounds have to be communicated to the 
person detained, ‘he has to make his representation to 
the detaining authority which has got to be placed be- 
fore the board through the appropriate departmental 
channel. Each of these steps may, in the course of 
official routine, take some time, and three months’ 
period might well have been thought a reasonable 
period to allow before the board could be required to 
submit its report. 
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Assuming, however, that the words “such deten- 
tion’ had reference to the period of detention, there is 
no apparent reason for confining the enquiry by the 
advisory board to the sole issue of duration beyond 
three months without reference to the question as to 
whether the detention was justified or not. Indeed, it 
is difficult to conceive how a tribunal could fairly judge 
whether a person should be detained for more than 
three months without at the same time considering 
whether there was sufficient cause for the detention at 
all. Iam of opinion that the advisory board referred 
to in clause (4) is the machinery deviséd by the Consti- 
tution for reviewing orders for preventive detention in 
certain cases on a consideration of the representations 
made by the persons detained. This is the view on 
which Parliament has proceeded in enacting the 
impugned Act as will be seen from sections 9 and 10 
thereof, and I think it is the correct view. It follows 
that the petitioner cannot claim to have his case judged 
by any other impartial tribunal by virtue of article 21 
or otherwise. 


Mr. Nambiar, however, objected that, on this view, 
a law could authorise preventive detention for three 
months without providing for review by any tribunal, 
and for even longer periods if Parliament passed an 
Act such as is contemplated in sub-clause (a) of clause 
(7). That may be so, but, however deplorable such a 
result may be from the point of view of the person 
detained, there could be no remedy if, on a proper 
construction of clauses (4) and (7), the Constitution is 
found to afford no higher protection for the personal 
liberty of the individual. 


Turning next to the provisions. of the impugned 
Act, whose constitutional validity was challenged, it 
will be necessary to consider only those provisions 
which affect the petitioner before us. In the first 
place, it was contended that section 3, which empowers 
the Central Government or the State Government to 
detain any person if it is “satisfied” that it is neces- 
sary to do so with a view to preventing him from 
acting in any manner prejudicial to (among other 
9—3 S.C. Indiaf58 
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things) the security of the State or the maintenance of 
public order, cannot be said to comply with the proce- 
dure established by law, as the section prescribes no 
objective and ascertainable standard of conduct to 
which it will be possible to conform, but leaves it to 
the will and pleasure of the Government concerned to 
make an order of detention. The argument proceeds 
on the assumption that the procedure established by 
law is equivalent to the due process of law. J have 
already endeavoured to show that it is not. Apart 
from this, the argument overlooks that for the purposes 
of preventive detention it would be difficult, if not 
impossible to lay down objective rules of conduct 
failure to conform to which should lead to such 
detention. As the very term implies, the detention in 
such cases is effected with a view to prevent the person 
concerned from acting prejudicially to certain objects 


“which the legislation providing for such detention’ has 


in view. Nor would it be practicable to indicate or 
enumerate in advance what acts or classes of acts 
would be regarded as prejudicial- The responsibility - 
for the security of the State and the maintenance 
public order etc. having been laid on the executive 
Government ‘it must naturally be left to that Govern- 
ment to exercise the power of preventive detention 
whenever they think the occasion demands it. 

Section 12 came in for a good deal of criticism. 
That section, which governs the duration of the 
petitioner’s detention reads as follows :— 

“Duration of detention in‘ certain cases—Any 
person detained in any of the following classes of cases 
or under any of the following circumstances may be 
detained without obtaining the opinion of an Advisory 
Board for a period longer than three months, but not 
exceeding one year from the date of his detention, 
namely, where such person has been detained with 
a view to preventing him from acting in any manner 
prejudicial to— 

(a) the defence of India, relations of India with 
foreign powers or the security of India ; or 


(b) the security of a State or the maintenance 
of public. order. 
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(2) The case of every person detained under a 
detention order to which the provisions of sub-section 
(1) apply shall, within a period of six months from the 
date of his detention, be reviewed where the order was 
made by the Central Government or a State Govern- 
ment, by such Government, and where the order was 
made by any officer specified in sub-section (2) of 
section 3, by the State Government to which such 
officer is subordinate, in consultation with a person 
who is, or has been, or is qualified to be appointed as a 
Judge of a High Court nominated in that behalf by the 
Central Government or the State Government, as the 
case may be.” 


It was urged that this did not comply with the 
requirements of clause (7) of article 22 as it merely 
repeated the “matters” or legislative topics mentioned 
in Entry 9 of List I and Entry 3. of List III 
of the Seventh Schedule to the Constitution. What 
Parliament has to do under clause (7) of article 
22 is to prescribe “the circumstances under which 
and the class or classes of cases in which” 
a person may be detained for a period longer 
than three months ‘without obtaining the opinion 
of an advisory board. Jt was said that clause 
(4) (a) provided for ordinary eases of preventive 
detention where such detention could not continue 
beyond three months without obtaining the opinion of 
an advisory board, whereas clause (7) (a) made 
provision for special cases of detention for more than 
three months without the safeguard of the advisory 
board’s opinion, for aggravated forms of prejudicial 
conduct. In other words, clause (4) (a) laid down the 
rule and clause (7) (a) enacted an exception. It was 
therefore necessary for Parliament to indicate to the 
detaining authority for its guidance the more aggra- 
vated forms of prejudicial activity, and mere mention 
of the subjects in respect of which Parliament is 
authorised under the legislative lists to make laws in 
respect of preventive detention could hardly afford 
any guidance to such authority and should not be 
regarded as sufficient compliance with the require- 
ments of clause (7). There is a twofold fallacy in 
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this argument. In the first place, the suggested 
correlation between clause (4) (a) and clause (7) (a) as 
enacting a rule and an exception is, as a matter of 
construction, without foundation. Reading clauses (4) 
and (7) together it is reasonably clear that _ preventive 
detention could last longer in two cases: (1) where 
the opinion of an advisory board is obtained, subject 
however to a prescribed period [sub-clause (a) of 
clause (4)] and (2) where a person is detained under a 
law made by Parliament under sub-clauses (a) and (b) 
of clause (7) [sub-clause (b) of clause (4)]. These are 
two distinct and independent provisions. It is 
significant that sub-clause (b) of clause (4) is not 
worded as a proviso or an exception to sub-clause (a) 
of the same clause as it would have been if it was 
intended to operate.as such. The attempt to correlate 
clause (4) (a) and clause (7) (a) as.arule and an 
exception respectively is opposed both to the language 
and the structure of those clauses. 


Secondly, the argument loses sight of the fact 
that clause (7) deals with preventive detention which 
is a purely precautionary measure which “must neces- 
sarily proceed in all cases, to some extent, on suspicion 
or anticipation as distinct from proof” [per Lord 
Atkinson in Rex v. Halliday ('\]. The remarks I have 
already made with reference to the absence of any 
objective rules of conduct in section 3 of the impugned 
Act apply also to this criticism of section 12. It would 
be difficult, if not impracticable, to mention the various 
circumstances, or to enumerate the various classes of 
cases exhaustively in which a person should be detained 
for more than three months for preventive purposes, 
except in broad outline. Suppose a person belongs to 
an organization pledged to violent and _ subversive 
activity as its policy. Beyond his membership of the 
party the person might have done nothing until he 
was arrested and detained. But if released he might 
indulge in anything from the mildest form of prejudi- 
cial activity, like sticking an objectionable handbill on 
a hoarding, to the most outrageous acts of sabotage. 
(@) L.R. 1917 A. C. 260, 275. 
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How could the insertion in section 12 of a long series of 
categories of aggravated forms of prejudicial activities, 
or the enumeration of the various circumstances in 
which such activities are likely to be indulged in, be of 
any assistance to the detaining authority in determin- 
ing whether the person concerned should be detained 
for three months or for a longer period? All that 
would be necessary and sufficient for him to know for 
coming to a decision on the point is that the person is 
a member of such an organisation and will probably 
engage in subversive activities prejudicial to the secu- 
rity of the State or the maintenance of public order 
or, in other words, he belongs to class (b) in section 
12, While enumeration and classification in detail 
would undoubtedly help in grading punishment for 
offences committed, they would not be of much use in 
fixing the duration of preventive detention. Sufficient 
guidance in such cases could be given by broadly indi- 
cating the general nature of the prejudicial activity 
which a person is likely to indulge in, and that in effect 
is what Parliament has done in section 12. Reference 
was made in this connection to Rule 34 of the Defence 
of India Rules framed under the Defence of India Act, 
1939, where “prejudicial act” is defined by enumer- 
ation. But it was also for the purpose of prohibiting 
such acts [Rule 38 sub-rule (1)] and making them 
offences (sub-rule 5). And even there, the definition had 
to end in a residuary clause sweeping in acts likely “to 
prejudice the efficient prosecution of the war, the de- 
fence of British India or the public safety or interest.” 
In Lists I and HI of the Seventh Schedule .to the 
Constitution six topics are mentioned in respect of 
which Parliament could make laws providing for 
preventive detention, and section 12 of the impugned 
Act mentions five of: them as being the classes of cases 
or the circumstances in which longer detention is 
authorised. I fail to see why this could not be 
régarded as a broad classification of cases or a broad 
description of circumstances where Parliament considers 
longer detention to be justifiable. A class can well be 
designated with reference to the end which one desires 
to secure, and the matters referred to as classes (a) 
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and (b) of sub-section (1) of section 12 being clearly 
the objects which Parliament desired to secure by 
enacting the section, it scems to me that the classifi- 
cation with reference to such general aims does not 
contravene article 22 (7). 

It was argued that Parliament did not, in enact- 
ing section 12, perform its duty of prescribing both 
the circumstances and the class or classes of cases 
where detention without obtaining the advisory 
board’s opinion could be for a period longer than three 
months. The use of the. disjunctive “or” between the 
word “circumstances” and the words “class or classes 
of cases” showed, it was said, that Parliament 
proceeded on the view that it need not prescribe both. 
This was in contravention of article 22 (7) which 
used the conjunctive. “and” between those words. 
There is no substance in this objection. As 
I read article 22 (7) it means that Parliament may 
prescribe either the Gircumstances or the classes 
of cases or both, and in enacting section 12 
Parliament evidently regarded the matters mentioned 
in clause (a) and (b) of sub-section (1) as sufficiently 


indicative both of the circumstances under which 


and the classes in which a person could be detained 
for the longer period. To say, for instance, that 
persons who are likely to act prejudicially to the 
defence of India may be detained beyond three 
months is at once to “prescribe a class of persons 
in which and the circumstances under which” a 
person may be detained for the longer period. In other 
words, - the classification itself may be such as to 
amount to a sufficient description of the circumstances 
for purposes of clause (7). The circumstances which 
would justify precautionary detention beyond _ three 
months without recourse to an advisory board must be 
far too numerous for anything approaching an exhaus- 
tive enumeration, and it can, in my judgment, be no 
objection to the validity of section 12 that no circums- 
tances are mentioned apart from the matters referred 
to in clauses (a) and (b) of subsection (1). It would 
indeed be singular for the Court to strike down a 
parliamentary enactment because in its opinion a 
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certain classification therein made is imperfect or the 
mention of certain circumstances is unspecific or in- 
adequate. 


Lastly, Mr. Nambiar turned his attack on section 

14 which prohibits the disclosure of the grounds of 

detention communicated to the person detained and of 

the representation made by him against the order of 

detention, and debars the Court from allowing such 

disclosure to be made except for purposes of a prosecu- 

tion punishable under sub-section (2) which makes it 

an offence for any person to disclose or publish such 
grounds or _ representation without the previous 
authorisation of the Central Government or the State 
Government as the case may be. The petitioner com- 
plains that this provision nullifies in effect the rights 
conferred upon him under clause (5) of article 22 which 
entitles him to have the grounds of his detention 
communicated to him and to make a representation 
against the order. If the grounds are too vague to 
enable him to make any such representation, or if they 
are altogether irrelevant to the object of his detention, 
or are such as to show that his detention is not bona 
fide, he has the further right of moving this Court and 
this remedy is also guaranteed to him under article 32. 
These .rights and remedies, the petitioner submits, can- 
not be effectively exercised, if he is prevented on pain 
of prosecution, from disclosing the grounds to the 

Court. There is great force in this contention. All 

that ‘the Attorney-General could say in answer was 

that if the other provisions of the Act were held to be’ 

valid, it would not be open to the Court to examine 

the sufficiency of the grounds on which the executive 

authority was “satisfied” that detention was neces- 

sary, as laid down in Machindar Shivaji Mahar v. The 

King ('), and so the petitioner could not complain of 
any infringement of his rights by reason of section 14 

which enacted only a rule of evidence. The argument 

overlooks that it was recognised in the decision referred 


to above that it would be open tothe Court to examine — 


the grounds of detention in order to see whether they 
were relevant to the object which the legislature had 
(2) [1949] F.C. R. 827, 
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in view, such as, for instance, the prevention of acts 
prejudicial to public safety and tranquillity, or were 
such as to show that the detention was not bona fide. 
An examination of the grounds for these purposes is 
made impossible by section 14, and_ the protection 
afforded by article 22 (5) and article 32 is thereby 
rendered nugatory. It follows that section 14  contra- 
venes the provisions of article 22 (5) and article 32 in 
so far as it prohibits the person detained from disclos- 
ing to the Court the grounds of his detention communi- 
cated to him by the detaining authority or the repre- 
sentation made by him against the order of detention, 
and prevents the Court from examining them for the 
purposes aforesaid, and to that extent it must be held 
under article 13 (2) to be void. This however, does 
not affect the rest of the Act which is severable. As 
the petitioner did not disclose the grounds of his de- 
tention pending our decision on this point, he will now 
be free to seek his remedy, if so advised, on the basis 
of those grounds. 


In the result, the application fails and is dismissed. 


Manajan J—The people of India having solemnly 
resolved to constitute India into a Sovereign Democra- 
tic Republic on the 26th day of November 1949 gave 
to themselves a Constitution which came into force on 
the 26th January 1950. This is the first case in which 
this Court has been called upon to determine how far 
the Constitution has secured personal liberty to the 
citizens of this country. 


A. K. Gopalan, the petitioner, who was already 
under the custody of the Superintendent, Central Jail, 
Cuddalore, was served with an order of detention 
under section 3 (1) of the Preventive Detention Act, 
1950 (Act IV of 1950) on the 27th February 1950. It 
was said in the order that the Governor of Madras 
was satisfied that it was necessary to make the order 
with a view to preventing him from acting in any 
manner prejudicial to the security of the State and the 
maintenance of public order. On 20th March 1950 a 
petition was presented to this Court under article 32 


ak 
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of the Constitution praying for the issue of a writ of 
habeas corpus directing the State of Madras to 
produce him before the Court and to set him at 
liberty. A writ was accordingly issued. The return 
to the writ is that the detention is legal under Act 
IV of 1950, enacted by Parliament. The petitioner 
contends that the Act abridges and infringes certain 
provisions of Part III of the Constitution and is thus 
outside the constitutional limits of the legislature 
and therefore void and unenforceable. 


The matter is one of great importance both be- 
cause the legislative power expressly conferred by 
the 7th Schedule has been impugned and_ because 
the liberty of the citizen is seriously affected- The 


‘decision of the question whether Act IV of 1950. 


takes away or abridges the rights conferred by Part 
Ill ofthe Constitution depends on a consideration of 
two points : 

_ (1) In what measure has the Constitution secured 
personal liberty to a citizen of India, and 

(2) has the impugned legislation in any way taken 

away or abridged the rights so secured and if so, to 
what extent? 


Act IV of 1950 provides for preventive deten- 
tion in certain cases and it has been enacted as a 
temporary measure. Jt will cease to have effect on 
Ist April 1951. It empowers the Central Govern- 
ment and the State Governments to make an order 
directing a person to be detained with a view to 
preventing him from acting in any manner prejudi- 
cial to the defence of India, the relations of India 
with foreign powers or the security of India. It also 
gives power to detain a person who acts in any manner 
prejudicial tothe security of the State or the main- 
tenance of public order or the maintenance of supplies 
and services essential to the community. It came 
into force on 26th February 1950 and was enacted 
by virtue of the powers conferred on Parliament by 
article 22 clause (7) of Part III of the Constitution 
read with the entries in the 7th Schedule. There can 
be no. doubt that the legislative will expressed herein 
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would be enforceable unless the legislature has failed 
to keep within its constitutional limits. It is quite 
obvious that the Court cannot declare a statute uncon- 
stitutional and void simply on the ground of unjust 
and oppressive provisions or because it is sup- 
posed to violate natural, social or political rights 
of citizens unless it can be shown that such 
injustice is prohibited or such rights are guaranteed or 
protected by the Constitution. It may also be obser- 
ved that an Act cannot be declared void because in the 
opinion of the Court it is opposed to the spirit sup- 
posed to pervade the Constitution but not so expressed 
in words. It is difficult on any general principles to 
limit the omnipotence of the sovereign legislative 
power by judicial interposition except in so far as the 
express words of a written Constitution give that 
authority. Article 13(2) of ovr Constitution gives such 
an authority and to the extent stated therein. It says 
that the State shall not make any law which takes 
away or abridges the rights conferred by this Part and 
any law made in contravention of this clause shall to 
the extent of the contravention be void. 


Preventive detention laws are repugnant to democ- 
ratic constitutions and they cannot be found to exist 
in any of the democratic countries of the world. It 
was stated at the Bar that no such law was in 
force in the United States of America. In England 
for the first time during the first world war certain 
regulations framed under the Defence of the Realm 
Act provided for preventive detention at the - satis- 
faction of the Home Secretary as a war measure 
and they ceased to have effect at the conclusion 
of hostilities. The same ‘thing happened during the 
second world war. Similar regulations were  intro- 
duced during the period of the war in India under the 
Defence of India Act. The Government of India Act, 
1935, conferred authority on the Central and Provincial 
Legislatures to enact laws onthis subject for the first 
time and since then Jaws on this subject have taken 
firm root here and have become a permanent part of 
the statute book of this country. Curiously enough 
this subject has found place in the Constitution in the 
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chapter on Fundamental Rights. Entry 9 of the Union 
List and Entry 3 of the Concurrent List of the 7th 
Schedule mention the scope of legislative power of 
Parliament in respect of this topic. The jurisdiction, 
however, to enact these laws is subject to the provi- 
sions of Part III of the Constitution Article 22 in 
this Part provides :— 


“(1) No person who is arrested shalk be detained 
in custody - without being informed, as soon as may be, 
of the grounds for such arrest nor shall he be denied 
the right to consult, and to be defended by, a legal 
practitioner of pis choice. 


(2) Every person who is arrested and detained 
in custody shall be produced before the nearest 
magistrate within a period of twenty-four hours of 
such arrest excluding the time necessary for the jour- 
ney from the place of arrest to the Court of the magi- 
strate and no such person shall be detained in custody 
beyond the said period without the authority of a 
magistrate. 


(3) Nothing in clauses (1) and (2) shall apply— 
(a) to any person who for the time being is 
an enemy alien ; or 
(b) to any person who is arrested or detained 
under any law providing for preventive detention. 


(4).No law providing for preventive detention 
shall authorise the detention of a person for a longer 
period than three months ‘unless— 

(a) an Advisory Board consisting of persons 
who are, or have been, or are qualified to be appointed 
as, Judges of a High Court has reported before the 
expiration of the said period of three months that 
there is in its opinion sufficient cause for such deten- 
tion : 


authorise the detention of any person beyond the 
maximum period prescribed by any law made by 
Parliament under sub-clause (b) of clause (7) ; or 

(b) such person is detained in accordance 
with the provisions of any law made by Parliament 
under sub-clauses (a) and (b) of clause (7). 


Provided that nothing in this sub-clause shall 
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(5) When any person is detained in pursuance 
of an order made under any law providing for preven- 
tive detention, the authority making the order shall, 
as soon as may be, communicate to such person the 
grounds on which the order has been made and shall 
afford him the earliest opportunity of making a repre- 
sentation against the order. 

(6) Nothing in clause (5) shall require the 
authority making any such order as is referred to in 
that clause to disclose facts which such authority con- 
siders to be against the public interest to disclose. 

(7) Parliament may by law prescribe— 

(a) the circumstances under which, and the class 
or classes of ‘cases in which, a person may be detained 
for a period longer than three months under any 
law providing for preventive detention without obtain- 
ing the opinion of an Advisory Board in accordance 
with the provisions of sub-clause (a) of clause (4) ; 

(b) the maximum period for which any person 
may in any class or classes of cases be detained 
under any law providing for preventive detention ; and 


(c) the procedure to be followed by an Advisory 
Board in an inquiry under sub-clause (a) of clause (4).” 


The question of the constitutional validity of the 
impugned statute has to be approached with great 
caution in view of these provisions of the Constitution 
and has to be considered with patient attention. The 
benefit of reasonable doubt has to be resolved in 
favour of legislative action, though such a presumption 
is not conclusive. It seems that the subject of 
preventive detention became the particular concern of 
the Constitution because of its intimate connection 
with deprivation of personal liberty to protect which 
certain provisions were introduced in the Chapter on 
Fundamental Rights and because of the conditions 
prevailing in the newly born Republic. Preventive 
detention means a complete negation of freedom 
of movement and of personal liberty and is 
incompatible with both those subjects and yet it is 
placed in the same compartment with them in Part III 
of the Constitution. 


~ 
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Though the Constitution has recognised the 
necessity of laws as to preventive detention it has also 
provided certain safeguards to mitigate their harshness 
by placing fetters on legislative power conferred on 
this subject. These are— 


(1) That no law can provide for detention 
for a period of more than three months unless the 
sufficiency for the cause of the detention is investigated 
by an advisory board within the said period of three 
months. This provision limits legislative power in the 
matter of duration of the period of detention. A law 
of preventive detention would be void if it permits 
detention for a longer period than three months with- 
out the intervention of an advisory board. 


(2) That a State law cannot authorize detention 
beyond the maximum period prescribed by Parliament 
under the powers given to itin clause (7). This is a 
limitation on the legislative power of the State 
legislature. They cannot make a law authorizing 
preventive detention for a longer period than that fixed 
by Parliament. 


(3) That Parliament also cannot make a law 
authorizing detention for a period beyond three months 
without the intervention of an advisory board unless 
the law conforms to the conditions laid down in clause 
(7) of article 22. Provision also has been made to 
- enable Parliament to make laws for procedure to be 
followed by advisory boards. This is a safeguard 
against any arbitrary form of procedure that may 
otherwise find place in State laws. 


Apart from these enabling and disabling provisions 
certain procedural rights have been expressly safeguar- 
ded by clause (5) of article 22. A person detained 
under a law of preventive detention has a right to 
obtain information as to the grounds of his detention 
and has also the right to make a representation protest- 
ing against an order of preventive detention. This 
right has been guaranteed independently of the dura- 
tion of the period of detention and irrespective of the 
existence or non-existence of an advisory board. No 
machinery, however, has been provided or expressly 
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mentioned for dealing with this representation. It 
seems to me that when a constitutional right has been 
conferred as a necessary consequence, a constitutional 
remedy for obtaining redress in case iof infringement of 
the right must be presumed to have been contemplated 
and it could not have been intended that the right was 
merely illusory and that a representation made may 
well find place in cold storage. Consideration of the 
representation made by virtue of clause (5) by an 
unbiassed authority is, in my opinion, a necessary 
consequence of the guaranteed right contained herein. 
The right has been conferred to enable a detained 
person to establish his. innocence and to secure justice, 
and no justice can be said to be secured unless the 
representation is considered by some impartial person. 
The interpretation that I am inclined to place on clause 
(5) of article 22 is justified by the solemn words of the 
declaration contained in the Preamble to the Constitu- 
tion. It is this declaration that makes our Constitution 
sublime and it is the guarantees mentioned in the 
chapter on Fundametal Rights that, make it one of the 
greatest charters of liberty and of which the people. of 
this country may well be. proud. This charter 
has not been forced out of unwilling hands of 
a sovereign like the Magna Carta but it has been 
given to themselves by the people of the counrty 
through their Constituent Assembly. Any  interpreta- 
tion of the provisions of Part III of the Constitution. 
without reference to this solemn declaration is apt to 
lead one into error. If the right of representation 
given to a detained person by clause (5) of article 22 is 
a guaranteed right and has been given for the purpose 
of securing justice, then it follows that no justice can 
be held secured to him unless an unbiassed person 
considers the merits of the representation and gives 
his opinidn on the guilt or the innocence of the persons 
detained. In my view, the right cannot be defeated 
or made elusive by presuming that the detaining 
authority itself will consider the representation with 
an unbiassed mind and will render justice. That 
would’ in a way make the prosecutor a judge in_ the 
case and such a procedure is repugnant to all notions 
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of justice. The Constitution has further curtailed the 
fights given in clause (5) by providing in clause (6) a 
privilege on the detaining authority of withholding facts 
which the said authority considers not in public 
interests to disclose. This privilege has been conferred 
for the security of the State and possibly for the 
security of the Constitution itself, but in view of these 
stringent provisions no additional clogs can be put on 
the proper consideration of the representation of the 
detained person by presuming that the detaining 
authority itself will properly consider the representa- 
tion. It has also to be remembered in this context 
that a person subjected to the law of preventive deten- 
tion has been deprived of the rights conferred on 
persons who become subject to the law of punitive 
detention [vide clauses (1) and (2) of article 22]. He 
has been denied the right to consult a lawyer or be 
defended by him and he can be kept in detention with- 
out being produced before a magistrate. 


Having examined the provisions of article 22, I 
now proceed to consider the first question that was 
canvassed before us by the learned Attorney-General; 
i€., that article 22 of the Constitution read with the 
entries in the 7th Schedule was a complete Code on the 
subject of preventive detention, and that being so, the 
other articles of Part HI could net be invoked in 
the consideration of the- validity of the impugned 
statute. It was conceded by the learned counsel for the 
petitioner that to the extent that express provisions 
exist in article 22 on the topic of preventive detention 
those provisions would prevail and could not be con- 
trolled by, the other provisions of Part III. It was, 
_ however, urged that on matters on which this article 
had made no special provision on this topic the other 
provisions of Part III of the Constitution had applica- 
tion, namely, articles 19 and 21 and to that extent 
laws made on this subject were justiciable. In order 
to draw the inference that the framers of the Constitu- 
tion intended the provisions as regards preventive 
detention in article 22 to be self-contained a clear 
indication of such an intention has to be gathered. 
If the provisions embodied in this article have dealt 
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with all the principal questions that are likely to arise 
in matters of procedure or on questions of the reason- 
ableness of the period of detention, the inference of 
such an indication would be irresistible. Ordinarily 
when a subject is expressly dealt with in a constitu- 
tion in some detail, it has to be assumed that the 
intention was to exclude the application of the general 
Provisions contained therein elsewhere. — Express 
mention of one thing is an exclusion of the other. 
Expressio unius est exclusio alterius. | am__ satished 
on a review of the whole scheme of the Constitution 
that the intention was to make article 22 self-contained 
in respect of the laws on the subject of preventive 
detention. It was contended that all the articles in 
the Constitution should be read in an harmonious 
manner and one article should not be read as_ standing 
by itself and as having no connection with the other 
articles in the same part. It was said that they were 
all supplementary to one another. In this connection 
it was argued that a law made under article 22 would 
not be valid unless it was in accord with the provisions 
of article 21 of the Constitution. This article provides 
that no person shall be deprived of life or liberty 
except according to procedure established by law. It 
was contended that in substance the article Jaid down 
that no person will be deprived of life or liberty with- 
out having been given a fair trial or a fair hearing and 
that unless a law of preventive detention provided such 
a hearing that law would be in contravention of this 
article and thus void. Conceding for the sake of 
argument (but without expressing any opinion 
on it) that this contention of the learned 
counsel is correct, the question arises whether 
there is anything in article 22 which negatives the 
application of article 21 as above construed to a law 
on preventive detention. In my opinion, sub-clause 
(5) of article 22 read with clauses (1) and (2) leads to 
the inference that the contention raised by the learned 
counsel is unsound. Clause (5), as already stated, 
provides that notice has to be given to a detenu of 
the grounds of his detention. It also provides a limited 
hearing inasmuch as it gives him an opportunity to 
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establish his innocence. As, in my opinion, the con- 
sideration of a representation made by a detained per- 
son by an unbiassed authority is implicit in clause (5), 
it gives to the detained person all that he is entitled to 
under the principles of natural justice. The right to 
consult and to be represented by a counsel of his own 
choice has been denied in express terms to such a_ per- 
son by the Constitution. He is also denied an oppor- 
tunity of appearing before a magistrate. When the 
Constitution has taken away certain rights that ordina- 
rily will be possessed by a detained person and in sub- 
stitution thereof certain other rights have been conferred 
on him even in the matter of procedure, the inference 
is clear that the intention was to deprive such a person 
of the right of an elaborate procedure usually provided 
for in judicial proceedings. Clause (6) of article 22 
very strongly supports this conclusion. There would 
have been no point in laying down such detailed rules 
of procedure in respect of a law of preventive detention 
if the intention was that such a law would be subject 
to the provisions of article 21 of the Constitution. In 
its ultimate analysis the argument of the learned coun- 
sel for the petitioner resolves itself to this: that the 
impugned statute does not provide for an impartial tri- 
bunal for a consideration of the representation of the 
detained person and to this extent it contravenes 
article 21 of the Constitution. As discussed above, in 
my opinion, such a provision is implicit within article 
22 itself and that being so, the application of article 21 
to a law made under article 22 is excluded. 


It was next contended that a law of preventive 
detention encroaches on the right of freedom of move- 
ment within the territory of India guaranteed to a 
citizen under article 19 (1) (d) and_ that being so, by 
reason of the provisions of sub-clause (5) of article 19 
it was justiciable on the ground of reasonableness. It 
is true, as already pointed out, that a law of preventive 
detention is wholly incompatible with the right of free- 
dom of movement of a citizen. Preventive detention in 
substance is a negation of the freedom of locomotion 
guaranteed under article 19 (1) (d) but it cannot be 
said that it merely restricts it. Be that as it may, the 
10—3 S. C. India/58 


1950 
A. K. Gopalan 
v. 
The State 


Mahajan 7. 


1950 


A. K. Gopalan 
Vv. 
The State 


Mahajan F. 


228 SUPREME COURT REPORTS [1950] 


question for consideration is whether it was intended 
that article 19 would govern a law made under the 
provisions of article 22. Article 19 (5) is a saving and 
an enabling provision. It empowers Parliament to 
make a law imposing reasonable restriction on the 
right of freedom of movement while article 22 (7) is 
another enabling provision empowering Parliament to 
make a law on the subject of preventive detention in 
certain circumstances. If a law conforms to the con- 
ditions laid down in article 22(7), it would be a good 
law and it could not have been intended that that law 
validly made should also conform itself to the provi- 
sions of article 19 (5). One enabling provision cannot 
be considered as a safeguard against another enabling 
provision. Article 13 (2) has absolutely no application 


- in such a situation. If the intention of the constitu- 


tion was that a law made on the subject of preventive 
detention had to be tested on the touchstone of reason- 
ableness, then it would not have troubled itself by ex- 
pressly making provision in article 22 about the precise 
scope of the limitation subject to which such a law 
could be made and by mentioning the procedure that 
the law dealing with that subject had to provide. 
Some of the provisions of article 22 would then have 
been redundant, for instance, the provision that no 
detention can last longer than three months without 
the necessity of such detention being examined by an 
advisory board. This provision negatives the idea 
that the deprivation of liberty for a period of three 
months without the consultation of the advisory board 
would be justiciable on the ground of reasonableness. 
Again article 22 has provided a safeguard that if an 
advisory board has to be dispensed with, it can only be 
so dispensed with under a law made by Parliament and 
that Parliament also in enacting such a law has to con- 
form to certain conditions. This provision would have 
been unnecessary in article 22 if a law on this subject 
was justiciable. In sub-clause (b) of clause (7) 
of article 22 provision has been made ena- 
bling Parliament to fix the maximum period 
for which a person can be detained under 
a law on the subject of preventive detention. Under 


a 
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this express provision it is open to Parliament to fix 
any period, say, even a period of five to ten years as 
the maximum period of detention of a person. Can it 


. be said that in view of this express provision of the 
_ Constitution such a law was intended to be justiciable 
‘by reason of article 19 (5)? Duration of detention is 


the principal matter in preventive detention laws which 
possibly could be examined on the touchstone of rea- 
sonableness under article 19(5), but this has been ex- 
pressly excluded by express provisions in article 22. 
In my judgment, therefore, an examination of the pro- 
visions of article 22 clearly suggests that the intention 
was to ‘make it self-contained as regards the law of 
preventive detention and that the validity of a law on 
the subject of preventive detention cannot be examined 
or controlled either by the provisions of article 21 or 
by the provisions of article 19 (5) because article 13 (2) 
has no application to such a situation and article 22 is 
not subject to the provisions of these two articles. The 
Constitution in article 22 has gone to the extent of 
even providing that Parliament may by law lay down 
the procedure to be followed by an advisory board. 
On all important points that could arise in connection 
with the subject of preventive detention provision has 
been made in article 22 and that being so, the only 
correct approach in examining the validity of a law on 
the subject of preventive detention is by considering 
whether the law made satisfied the requirements of 
article 22 or in any way abridges or contravenes them 
and if the answer is in the affirmative, then the law 
will be’ valid, but if the answer is in the negative, the 
law would be void. 


In expressing the view that article 22 is in a sense 


self-contained on the -law of preventive detention I 
should not however be understood as laying down that 
the framers of the article in any way overlooked the 
safeguards laid down. in article 21. Article 21 in my 
opinion, lays down substantive law as giving piotec- 
tion to life and liberty inasmuch as it says that chey 
cannot be deprived except according to the procedure 
established by law; in other words, it means that 
before a person can be deprived of his life or liberty 
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as a condition precedent there should exist some 
substantive law conferring authority for doing so and 
the law should further provide for a mode of procedure 
for such deprivation. This article gives complete 
immunity against the exercise of despotic power by 
the executive. It further gives immunity against 
invalid laws which contravene the Constitution. It 
gives also further guarantee that in its true concept 
there should be some form of proceeding before a 
person can be condemned either in respect of his life 
or his liberty. It negatives the idea of fantastic, 
arbitrary and oppressive forms of proceedings. The 
principles therefore underlying article 21 have been 
kept in view in drafting article 22. A law properly 
made under article 22 and which is valid in all respects 
under that article and lays down substantive as well 
as adjective law on this subject would fully satisfy the 
requirements of article 21, and that being so, there is. 
no conflict between these two articles, - 


The next question that arises for decision is 
whether there is anything in Act IV of 1950 which 
offends against the provisions of article 22 of Part III 
of the Constitution. The learned counsel for the 
petitioner contended that section 3 of the Act was bad 
inasmuch as it made “satisfaction of the Government” 
as the criterion for detaining a person. It was said 
that as section 3 laid down no objective rule of conduct 
for a person and as people werc not told as to what 
behaviour was expected of them, the result was that 
it could not be known what acts a person was expected 
to avoid and what conduct on his part was prejudicial 
to the security of the State or the maintenance of 
public order; in other words, it was argued that 
section 3 left the determination of the prejudicial act 
of a person to the arbitrary judgment of the Govern- 
ment and that even the officer who was to administer 
this law had been furnished no guide and no standard 
of conduct in arriving at his own satisfaction whether 
the conduct was prejudicial to the security of the 
State etc. This criticism of the learned counsel, 
in my opinion, isnot valid. It is no doubt true that 
a detention order depends on the satisfaction of the 
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Government but this provision is in accordance 
with article 22 of the Constitution which to my 
mind contemplates detention on the satisfaction of 
the executive authority. By its very nature the sub- 
ject is such that it implies detention on the judgment 
of the authority entrusted with the making of the 
order. The whole intent and purpose of the law of 
preventive detention would be defeated if satisfaction of 
the authority concerned was subject to such an 
objective standard and was also subject to conditions 
as to legal proof and procedure. In the 7th Schedule 
jurisdiction to make the law on this subject has been 
given for reasons connected with defence etc. and the 
maintenance of public order. These are subjects which 
concern the life and the very existence of the State. 
Every citizen is presumed to know what behaviour is 
prejudicial to the life of the State or to its existence as 
an ordered State. Considering that the State is 
presumed to have a government that conducts itself in 
a reasonable way and also presuming that its officers 
usually will be reasonable men, it cannot be said that 
in making “satisfaction of the government” as the 
standard for judging prejudicial acts of persons who 
are subject to the law of preventive detention section 3 
in any way contravenes article 22 of the consti- 
tution, 


Section 7 of the impugned Act gives full effect 
to the provisions of article 22 sub-clause (5) and enacts 
that representation has to be made to the Central or 
State Government as the case may be. It was im- 
peached on the ground that no machinery has been 
provided herein to consider and adjudicate on the 
merits of the representation. To this extent, as already 
indicated, the law is defective. In the absence of a 
machinery for the investigation of the contentions 
raised in the representation it may be open to the de- 
tenu to move this Court under article 32 for a proper 
relief. It is, however, unnecessary to express any 
opinion as tothe precise remedy open to a detained 
person in this respect. The absence of a provision of 
this nature in the statute however would not make the 
law wholly .void. Section 9 of the Act makes reference 
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to the advisory board obligatory in cases falling under 
sub-clause Git) of clause (a) or clause (b) of sub-section 
(1) of section 3 within six weeks of the order. The 
procedure to be followed by the advisory board is laid 
down in section*{0. Parliament has been authorized 
to lay down such a procedure to be followed by an 
advisory board in sub-clause (c) of clause (7). 
It was contended that the law had not provided a 
personal hearing to the detenu before an advisory 
board, nor had it given him a right to lead evidence 
to establish his innocence. In my opinion, _ this 
criticism is not sound and does not in any way 
invalidate the law. The advisory board has been given 
the power to call for such information as it requires 
even from the person detained. It has also been 
empowered to examine the material placed before 
it in the light of the facts and arguments contained 
in the representation. The opportunity afforded is 
not as full as a person gets under normal judicial 
procedure but when the Constitution «itself contem- 
plates a special procedure being prescribed for pre- 
ventive detention cases, then the validity of the law 
on that subject cannot be impugned on the grounds 
contended for. 


Section 11 of the Act was also impugned on the 
ground that it offended against the Constitution 
inasmuch as it provided for preventive detention: 
for an indefinite. period. This section in my opinion 
has to be read im the background of the provision in 
sub-clause (3) of section 1 of the Act which says that 
the Act will cease to have effect on Ist April, 1951. 
Besides, the words “for such period as it thinks fit” 
do not in any way offend against the provisions of 
article 22 wherein Parliament has been given the 
power to make a law fixing the maximum period for 
preventive detention. It has to be noted that Parlia- 
ment has fixed a period of one year as the maximum 
period for the duration of detention where detention 
has to be without reference to an advisory board. In 
my opinion, there is nothing in section 11 which is 
outside the constitutional limits of the beware of the 
supreme legislature. 
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It is section 12 of the Act which was assailed by 
the learned counsel for the petitioner rather vehe- 
mently. This section is of a very controversial charac- 
ter. It has been enacted on” the authority of clause 
(7) of article 22 and runs thus :— 


“(1) Any person detained in any of the following 
classes of cases or under any of the following circum- 
stances may be detained without obtaining the 
opinion of an Advisory Board for a period longer than 
three months, but not exceeding one year from the 
date of his detention, namely, where such person has 
been detained with a view to preventing him from 
acting in any manner prejudicial to— 

(a) the defence of India. relations of India with 
foreign powers or the security of India; or 


(b) the security of a State or the maintenance 
of public order. 


(2) The case of every person detained under a 
detention order to which the provisions of sub-section 
(1) apply shall, within a period of six months from the 
date of his detention, be reviewed where the order was 
made by the Central Government or a State Govern- 
ment, by such Government, and where the order was 
made by any officer specified in sub-section (2) of 
section 3, by the State Government to which such 
officer is subordinate, in consultation with a_ person 
who is, or has been, or is qualified to be appointed as, 
a Judge of a High Court nominated in that behalf by 
the Central Government or the State Government, as 
the case may be.” 


The section purports to comply with the condi- 
tions laid down in clause (7) of article 22. It was, how- 
ever, argued that in substance and reality it has failed 
to comply with any of the conditions laid down there- 
in; that it neither mentions the circumstances under 
which nor the classes of cases in which preventive 
detention without recourse to the machinery of an 
advisory board could be permitted. The crucial ques- 
tion for consideration is whether section 12 mentions 
any circumstances under which or defined the classes 
of cases in which authority was conferred by clause (7) 
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to dispense with an advisory board. So far as I have 
been able to gather from opinions of text-book writers 
on the subject of classification, the rule seems clear that 
in making classification of cases there has to be some 
relationship to the classification to the objects sought 
to be accomplished. The question for consideration 
therefore is what object was sought to be accomplish- 
ed when the Constitution included clause (7) in article 
22. It seems clear that the real purpose of clause (7) 
was to provide for a contingency where compulsory 
requirement of an advisory board may deteat the 
object of the law of preventive detention. In my 
opinion, it was incorporated in the Constitution to 
meet abnormal and exceptional cases, the cases being 
of a kind where an advisory board could not he taken 
into confidence. The authority to make such drasuc 
legislation was entrusted to the supreme legislature but 
with the further safeguard that it can only enact a law 
of such a drastic nature provided it prescribed the 
circumstances under which such power had to be used 
or in the alternative it prescribed the classes of cases 
or stated a determinable group of cases in which 
this could be done. The intention was to lay down 
some objective standard for the guidance of the detain- 
ing authority on the basis of which without consulta- 
tion of an advisory board detention could be ordered 
beyond the period of three months. In this connection 
it has to be remembered that the Constitution must 
have thought of really some abnormal situation and 
of some dangerous groups of persons when it found it 
necessary to dispense with a tribunal like an advisory 
board which functions im camera and which is not 
bound even to give a_ personal hearing to the detenu 
and whose proceedings are privileged. The law on the 
subject of preventive detention in order to avoid even 
such an innocuous institution could only be justified 
on the basis of peculiar circumstances and_ peculiar 
situations which had to be objectively laid down and 
that tas what in my opinion was intended by clause 
(7). If the peculiarity lies in a situation outside the 
control or view of a detained person, then it may be 
said that the description of such a situation would 
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amount to a prescription of the circumstances justify- 
ing the detention for a longer period than three months 
by a law without the intervention of an advisory board. 
If, however, the abnormality relates to the conduct 
and character of the activities of a certain determin- 
able group of persons, then that would amount toa 
class of cases which was contemplated to be dealt with 
under clause (7). In such cases alone arbitrary detention 
could be held justifiable by law beyond a period of 
three months. 


It was argued by the learned counsel for the peti- 
tioner that the phrase “circumstances under which, 
and the classes of cases in which” used in clause (7) had 
to be construed in a cumulative sense; on the other 
hand, the learned Attorney-General contended that the 
word “and” had been used in this clause in the same 
sense as “or.” He further argued that even if the word 
“and” is not given that meaning the true construc- 
tion of the phrase was that Parliament could prescribe 
either the circumstances or the classes of cases -for 
making a law on the subject of preventive detention 
authorizing detention for a longer period than three 
months without the machinery of an , advisory board. 
In Full Bench Reference No. 1 of 1950, Das Gupta J. 
of the Calcutta High Court held that the intention of the 
legislature in enacting the clause was that the law of 
preventive detention authorizing detetion for a longer 
period than three months without the intervention of 
an advisory board had to fulfil both the requirements 
laid down in clause (7) and not only one of the require- 
ments in the alternative. The same view has been ex- 
pressed by my brother Sir Fazl Ali. I share this view 
with him. I would, however, like to consider this 
matter from a different aspect on the assumption that 
the contention raised by the learned Attorney-General 
is right. 

Dealing first with the question whether section 
12 mentions any circumstances, so far as I have been 
able to see, it does not prescribe any circumstances 
unless it can be said that the prejudicial acts for rea- 
sons connected with the security of State, maintenance 
of public order, etc. are both the circumstances as well as 
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the classes of cases. In my opinion, this line of 
approach cannot be held to be correct in the construc- 
tion of clause (7) of article 22. I am inclined to agree 
with the learned Attorney-General that the phrase 
“circumstances under which” means some situation 
extraneous to the detenu’s own acts, in other words, 
it means some happening in the country with which 
the detenu is not concerned, such as a situation of 
tense communal feelings, an apprehended internal 
rebellion pr disorder, the crisis of an impending war or 
apprehended war, etc. In such a situation the machi- 
nery of an advisory board could be dispensed with 
because it may become cumbersome or it may hamper 
the exercise of necessary powers. In this view of the 
matter I have no hesitation in holding that no circum- 
stances have been stated. in section 12, though the 
section ostensibly says so. If it was permissible to 
conjecture, it seems that the draftsman of section 12 
repeated the words of clause (7) of article 22 without an. 
application of his mind to the meaning of those words 
and as the legislation was passed in haste to meet an 
emergent situation, it suffers from the defects which all 
hasty legislation suffer from. 


I now proceed to consider whether section 12 has 
classified the cases in which detention for a longer 
period beyond three months could be suffered by a 
citizen without ,the benefit of the machinery of ar 
advisory board. The section has placed five subjects 
out of the legislative list within its ambit and these 
are described as the classes of cases. The question is 
whether it can be said that a mere selection of all or any 
of the categories of the subjects for reasons connected 


. with which a law of preventive detention could be 


made under the 7th Schedule amounts to a classifica- 
tion of cases as contemplated in clause (7) of article 22. 
Entry 9 of the Union List and Entry 3 of the Concur- 
rent List of the 7th Schedule lay down the ambit of 
legislative power of Parliament on the subject of pre- 
yentive detention on the following six subjects :— 


(1) Defence of India, (2) Foreign Affairs, (3) Se- 
curity of India, (4) Security of the State, (5) Mainten- 
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ance of public order, (6) Maintenance of supplies and 
services essential to the community. 


Clause (4) of article 22 enjoins in respect of all the 
six subjects that no law can provide for preventive 
detention for a longer period than three months with- 
out reference to an advisory board. Clause (7) gives 
permission to make a law for dispensing with an ad- 
visory board by a prescription of the circumstances 
and by a prescription of the classes of cases in which 
such a dispensation can be made. The legislative 
authority under clauses (4) and (7) in my opinion, 
extends to all these six subjects. The normal proce- 
dure to be followed when detention is intended to be 
beyond a period of three months in respect of the six 
subjects is provided in sub-clause (4). The extraordi- 
nary and unusual procedure was intended to be adop- 
ted in certain abnormal cases for which provision could 
be made by a parliamentary statute under clause (7). 
It seems to me, however, that section 12 of Act IV of 
1950 has__ reversed this process quite contrary to the 
intention of the Constitution. By this section Act IV 
of 1950 has dispensed with the advisory board in five 
out of the six subjects above mentioned and the com- 
pulsory procedure of an advisory board laid down in 
clause (4) of article 22 has been relegated to one out of 
these six subjects. This has been achieved by giving 
a construction to the phrase “circumstances under 


which and _ the classes of cases in which” so as to make _ 


it co-extensive and coterminous with the “subjects 
of legislation. In my opinion, this construction of 
clause (7) is in contravention of the clear provisions of 
article 22, and makes clause (4) of article 22 to all in- 
tents and purposes nugatory. Such a construction of 
the clause would amount to the Constitution saying in 
one breath that a law of preventive detention cannot 
provide for detention for a longer period than three 
months without reference to an advisory board and at 
the same breath and moment saying that Parliament, 
if it so chooses, can do so in respect of all or any of 
the subjects mentioned in the legislative field. If that 
was so, it would have been wholly unnecessary to pro- 
vide such a safeguard in the Constitution on a matter 
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‘ which very seriously affects personal liberty. On the 


other hand, it would be a reasonable construction of 
the clause to hold that the Constitution authorized 
Parliament that in serious classes of cases or in cases 
of those groups of persons who are incorrigible or 
whose activities are secret the procedure of an advisory 
board may well be dispensed with, that being necessary 
in the interests of the State. On the other construction 
as adopted by the framers of section 12, the Constitu- 
tion need not have troubled itself by conferring an 
authority on Parliament for making such a law. 


Morcover, if that was the intention, it would have 
in very clear words indicated this by drafting article 
22 clause (4) thus :-— 


“Unless otherwise provided by Parliament no 
law providing for preventive detention shall authorize 
detention for a longer period than three months unless 
an Advisory Board has investigated the sufficiency of 
the cause of such detention.” 


The words “Unless otherwise provided for by 
Parliament” would have been in accord with the con- 
struction which the framers of section 12 have placed 
on article 22 clause (7). 


I am further of the opinion that the construction 
placed by the learned Attorney-General on clause (7) of 
article 22 and adopted by the framers of Act IV of 
1950 creates a very anomalous situation. The matter 
may be examined from the point of view of the law 
of preventive detention for reasons connected with 
supplies and services essential to the life of the com- 
munity. This subject has been put under section 9 in 
Act IV of 1950. Suppose a tense situation arises and 
there is a danger of the railway system being sabotaged 
and it becomes necessary to pass detention orders 
against certain persons. According to Act IV of 1950 
in such a serious state of affairs the procedure of an 
advisory board is compulsory, while on the other hand, 
if there is an apprehension of disturbance of public order 
by reason of a wrong decision of an umpire at a cricket 
match or on account of conduct of persons celebrating 
the festival of Holi, then detention beyond three 
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months can be ordered without reference to an advisory 
board. Could such an anomalous result be in the con- 
templation of the framers of the Constitution? The 
construction that I am inclined to place on the section 
is in accord with the scheme of the law of punitive 
detention. Hurt is an offence under the Indian Penal 
Code and this is one of the subiects of punitive deten- 
tion. The cases on thé subject have been classified in 
different groups, namely, simple hurt, grievous hurt, 
grievous hurt with dangerous weapons, grievous hurt 
to extort a confession, grievous hurt to restrain a 
public officer from doing his duty, grievous hurt by a 
rash act, and grievous hurt on provocation. Even sim- 
ple hurt ha$ been classified in different categories. The 
subject of assault has also been similarly dealt with. 
Sections 352 to 356 deal with cases classified according 
to the gravity of the offence, ie., cases of simple 
assault, assault on a_ public servant, assault on women, 
assault in attempt to commit theft, assault for wrong- 
fully confining a person and assault on grave provoca- 
tion have been separately grouped. Another illustration 
is furnished by the Criminal Procedure Code in the pre- 
ventive sections 107 to 110. These deal with different 
groups of persons; vagrants are in one class, habitual 
offenders in another, bad characters in the third and 
disturbers of peace in the fourth. It seems that it 1s 
on lines similar to these that it must have been con- 
templated by the Constitution that classes of cases 
would be prescribed by Parliament, but this has not 
been done. The Constitution has recognised varying 
scales of duration of detention with the idea that this 
will vary with the nature of the apprehended act, deten- 
tion for a period of three months in ordinary cases, de- 
tention for a longer period than three months with the 
intervention of an advisory board in more serious 
cases, while detention for a longer period than three 
months without the intercession of an advisory board 
for a still more dangerous class and for acts committed 
in grave situations. It can hardly be said that all 
cases of preventive detention for reasons connected 
with the maintenance of public order stand on the same 
footing in the degree of gravity and deserve the ‘same 
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duration of detention.and all cases connected with the 
maintenance of supplies and services essential to the 
life of the community stand in the matter of their 
gravity on such a footing as to require a lenient 
treatment. It is true that in a sense all persons who 
act prejudicially to the defence of India may be 
comprehensively said to form one group and similarly 
persons who act prejudicially to the maintenance of 
supplies and services essential to the life of the 
community may form another class but the question 
is, whether it was in this comprehensive sense that 
classification was intended by the Constitution in 
clause (7) or was it intended in a narrower and restricted 
sense ? It has to be remembered that the law under 
clause (7) was intended to provide detention for a longer 
period and such a jaw very seriously abridges personal 
liberty and in this situation giving a narrower 
and restricted meaning to this expression will be in 
accordance with well established canons of construction 
of statutes. 


The wide construction of clause (7) of article 22 
brings within the ambit of the clause all the subjects 
in the legislative list and very seriously abridges the 
personal liberty of a citizen. This could never have 
been the intention of the framers of the Constitution. 
The narrow and restricted interpretation is in accord 
with the scheme of the article and it also operates on 
the whole field of the legislative list and within that 
field it operates by demarcating certain portions out of 
each subject which requires severe treatment. If I 
may say so in «conclusion, section 12 treats the lamb 
and the leopard in the same class because they happen 
to be quadrupeds. Such a classification could not 
have been in the thoughts of the Constitutions-makers 
when clause (7) was introduced in article 22. For the 
reasons given above, I am of the opinion that section 
12 of Act IV of 1950 does not fulfil the requirements 
of clause (7) of article 22 of the Constitution and is not 
a law which falls within the ambit of that clause. 
That being so, this section of Act IV of 1950 is void 
and by reason of it the detention of the petitioner 
cannot be justified. There is no other provision in 
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this law under which he can be detained for any period 
whatsoever. 


It was argued that it. was neither practicable nor 
possible to make a classification on any definite basis 
in the case of apprehended acts of persons whose 
activities are of a prejudicial character to the mainten- 
ance of public-order or to the security of the State or 
to the defence of India. This contention to my mind 
is mot sound. Such a classification was made in the 
rules under the Defence of India Act by defining 
“a prejudicial act” in regulation 34. Mere difficulty in 
precisely ascertaining the groups or in defining objecti- 
vely the conduct of such groups is no ground for not 
complying with the clear provisions of the statute or 
for disobeying it. I see no difficulty whatsoever if a 
serious effort was made to comply with the provisions 
of clause (7). I cannot see that the compulsory réquire- 
ment of an advisory board is likely to lead to such 
disastrous or calamitous results that in all cases or at 
least in five out of the six . subjects of legislation it 
becomes necessary to dispense with this requirement. 
The requirement of an advisory board is in accor- 
dance with the preamble of the Constitution and is the 
barest minimum that can make a law of preventive 
detention to some little degree tolerable to a demo 
cratic Constitution. Such a law also may have some 
justification even without the requirement of an 
advisory board to meet certain defined dangerous 
situations or to deal with a class of people who area 
danger to the State but without such limitation the 
law would be destructive of all notions of _ personal-. 


* : é A oN 
liberty. The Constitution must be taken to have ~- 


furnished an adequate safeguard to its citizens when it 
laid down certain conditions in clause (7) and_it could 
not be considered that it provided no safeguard to 
them at all and that the words used in clause (7) were 
merely illusory and had no real meaning. 


Section 14 of Act IV of 1950 has been impugned 
on the ground that it contravenes and abridges the 
provisions of articles 22 (5) and 32 of the Consti- 
tution. This section is in these terms :— 
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“(1) No Court shail except for the purposes of 
a prosecution for an offence punishable under sub- 
section (2), allow any statement to be .made, or any 
evidence to be given, before it of the substance of any 
communication made under section 7 of the grounds on 
which a detention order has been made against any 
person or of any representation made by him against 
such order, and notwithstanding anything — con- 
tained in any other law, no Court shall be entitled to 
require any public officer to produce before it, or 
to disclose the substance of, any such communication 
or representation made,‘or the proceedings of an advi- 
sory board or that part of the report of an advisory 
board which is confidential. 


(2) It shall be an offence punishable with im- 
prisonment fora term which may extend to one year, 
or with fine, or with both, for any person to disclose or 
publish without the previous authorisation of the 
Central Government or the State Government, as the 
case may be, any centents or matter purporting to be 
contents of any such communication or representation 
as is referred to in sub-section (1): 


Provided that nothing in this sub-section shall 
apply to a disclosure made to his legal adviser by a 
person who is the subject of a detention order.” 


This section is in the nature of an iron curtain 
around the acts of the authority making the order of 
preventive detention. The Constitution has guaranteed 
to the detained person the right tobe told the grounds 


of detention. He has been given a right to make a 


representation [vide article. 22 (5) ], yet section 14 
prohibits the disclosure of the grounds furnished to him 
or the contents of the representation made by him in a 
Court of law and makes a breach of this injunction 
punishable with imprisonment. 


Article 32.-(1) of the Constitution is in these 
terms :— 


“The right to ‘move the Supreme Court by appro- 
priate proceedings for the enforcement of the rights 
conferred by this Part is guaranteed.” 
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Sub-section (4) says:— 

“The right guaranteed by this article shall not be 
suspended except as otherwise provided for by this 
Constitution.” 

Now it is quite clear that if an authority passes an 
order of preventive detention for reasons not connected 
with any of the six subjects mentioned in the 7th 
Schedule, this Court can always declare the detention 
illegal and release the detenu, but it is not possible 
for ‘this Court to function if there is a prohibition 
against disclosing the grounds which have been served 
upon him. It is only by an examination of the grounds 
that it is possible to say whether the grounds fall with- 
in the ambit of the legislative power contained’ in the 
Constitution or are outside its scope. Again something 
may be served on the detenus as being grounds which 
are not grounds at all. In this contingency it is the 
right of the detained person under article 32 to move 
this Court for enforcing the right under article 22(5) 
that he be given the real grounds on which the deten- 
tion order is based. This Court would be: disabled 
from exercising its functions under article 32 and ad- 
judicating on the point that the. grounds given satisfy 
the requirements of the sub-clause if it is not open to 
it to see the grounds that have been furnished. It is 
a guaranteed right of the person detained to have the 
very grounds which are the basis of the order of deten- 
tion. This Court would be entitled to examine the 
matter and to see whether the grounds furnished are 
the grounds on the basis of which he has been detained 
or they contain some other vague or irrelevant material. 
The whole purpose of furnishing a detained person with 
the grounds is to enable him to make a representation 
refuting these grounds and of proving his innocence. 
In order that this Court may be able to safeguard this 
fundamental righe and to grant him relief it is absolu- 
tely essential that the detenu is not prohibited under 
penalty of punishment to disclose the grounds to the 
Court and no injunction by law can be issued to this 
Coirt disabling it from having a look at the grounds. 
Section 14 creates a substantive offence if the grounds 
are disclosed and it also lays a duty on the Court not 

11—3 S. C. India/58 
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to permit the disclosure of such grounds. It virtually 
amounts to a suspension of a guaranteed right provided 
by the Constitution inasmuch as it indirectly by a 
stringent provision makes administration of the law 
by this Court impossible and at the same time it de- 
prives a detained person from obtaining justice from 
this Court. In my opinion, therefore, this section when 
it prohibits the disclosure of the grounds contravenes 
or abridges the rights given by Part HI to citizen 
and is altra vires the powers of Parliament to that 
extent. 


The result of the above discussion is that, in my 
opinion, sections 12 and 14 of Act IV of 1950 as above 
indicated are void and the decision of the detenu’s 
case has to be made by keeping out of sight these two 
provisions in the vAct. If sections 12 and 14 are deleted 
from the impugned legislation, then the result is that 
the detention of the petitioner is not legal. The statute 
has not provided for detention for a period of three 
months or less in such cases as it could have done 
under article 22(4) of the Constitution and that 
being so, the petitioner cannot be justifiably detained 
even for a period of three months. I would accordingly 
order his release. 


In view of the decision above arrived at I do not 
consider it necessary to express any opinion on the 
other points that were argued at great length before 
us, namely, (1) what is the scope and true meaning 
of the expression “procedure established by law” in 
article 21 of the Constitution, and , (2) what is the 
precise scope of articles 19(1) (d) and 19(5) of the 
Constitution. 

Muxneryzea J.—This is an application under 
article 32 of the Constitution praying for a writ of 
habeas corpus upon the respondents with a view to 
release the petitioner who, it is alleged, is being 
unlawfully detained in the Central Jail, Cuddalore, 
within the State of Madras. 


The petitioner, it is said, was initially arrested in 
Malabar on 17th of December, 1947, and prosecution 
was started against him on various charges for having 
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delivered certain violent speeches. While these criminal 
cases were going on, he was served with an order of 
detention under the Madras Maintenance of Public 
Order Act on 22nd April, 1948. This order of deten- 
tion was held to be illegal by the Madras High Court, 
but on the same day that the judgment was pronounced, 
a second order of detention was served upon him. On 
his moving the High Court again for a writ of habeas 
corpus in respect to the subsequent order, his appli- 
cation was dismissed on the ground that as he was not 
granted bail in one of the three criminal cases that 
were pending against him, the detention could not 
be said to be unlawful, Liberty, however, was given 
to him to renew his application if and when his deten- 
tion under the criminal proceedings ceased. In two 
out of the three criminal cases the trial before the 
magistrate ended on February 23, 1949, and the peti- 
tioner was sentenced to rigorous imprisonment for 6 
months in each of the cases. These sentences however, 
were set aside in appeal on 26th September, 1949. As 
regards the third case he was tried by the Sessions 
Judge of North Malabar and sentenced to rigorous im- 
prisonment for 5 years but this sentence was reduced to 
6 months’ imprisonment by the Madras High Court on 
appeal. The petitioner made a fresh application to the 
High Court praying for a writ of habeas corpus in 
respect of -his detention under the Madras Maintenance 
of Public Order Act and this application, which was 
heard after he had served out his sentences of imprison- 
ment referred to above, was dismissed in January, 1950. 
On 25th February, 1950, the Preventive Detention Act 
was passed by the Parliament and on the Ist of March 
following, the detention of ‘the applicant. under the 
Madras Maintenance of Public Order Act was cancell- 
ed and he was served with a fresh order of detention 
under section 3(1) of the Preventive Detention Act 
1950. On behalf of the respondents the detention of 
the petitioner is sought to be justified on the strength 
of the Preventive Detention Act of 1950. The position 
taken up on behalf of the petitioner on the other hand 
is that the said Act is invalid and ultra vires the con- 
stitution by reason of its being in conflict with certain 
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fundamental rights which are guaranteed by the Con- 
stitution. It is argued, therefore, that the detention 
of the petitioner is invalid and that he should be set 
at liberty. 


The contentions that have beel put forward by 
Mr. Nambiar who appeared in support of the petition, 
may be classified under four heads. His first conten- 
tion is that as preventive detention is, in substance, a 
restriction on the free movements of a person through- 
out the Indian territory, it comes within the purview 
of article 19(1) (d) of Part Ill of the Constitution 
which lays down the fundamental rights. Under clause 
(5) of the article, any restriction imposed upon this 
right of free movement must be reasonable and should 
be prescribed in the interests of the general public. 


The question as to whether it is reasonable or not isa. 


justiciable matter which is to be determined by the 
Court. This being the legal position the learned Counsel 
invites us to hold that the main provisions of the 
impugned Act, particularly those which are contained 
in sections 3, 7, 10, 11, 12, 13 and 14 are wholly un- 
reasonable and should be invalidated on that ground. 


The second contention advanced by the learned 
Counsel is that the impugned legislation is in con- 
flict with the provision of article 21 of the Constitution 
inasmuch as it provides for deprivation of the _per- 
sonal liberty of a man not in accordance with a proce- 
dure established by law. It is argued that the word 
‘law’ here does not mean or refer to any particular legi- 
slative enactment but it means the general law of the 
land, embodying those principles of natural justice 
with regard to procedure which are regarded as funda- 
mental, in all systems of civilised jurisprudence. 


It is conceded by the learned -counsel that the 
procedure, if any, with regard to preventive detention 
as has been, prescribed by article 22 of the Constitution 
which itself finds a place in the chapter on Funda- 
mental Rights must override those general rules of 


procedure which are contemplated by article 21 but - 


with regard to matters for which no provision is made 
in article 22, the general provision made in article 21 
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must apply. He has indicated in course of his argu- 
ments what. the essentials of such procedure are and 
the other point specifically raised in this connection is 
_that the provision of section 12 of the Preventive 
Detention Act is in conflict with article 22(7) of the 
Constitution. 


The last argument in support of this application is 
that the provisions of sections 3 and 14 of the Preven- 
tive Detention Act are invalid as they take away and 
render completely. nugatory the fundamental right to 
constitutional remedies as is proyided for in article 32 
of the Constitution. 


In discussing these points it should be well to 
keep in mind the general scheme of the Indian Consti- 
tution relating to the protection of the fundamental 
rights.. of the citizens and the limitations imposed in 
this respect upon the legislative powers of the Govern- 
ment. The Constitution of India is a written Consti- 
tution and though it has adopted many of the 
principles of the English Parliamentary system, it has 
not accepted the English doctrine of ‘the absolute 
Supremacy of Parliament in matters of legislation. 
In this respect it has followed the American Constitu- 
- tion and other systems modelled on it. Notwith- 
standing the representative character of their political 
institutions, the Americans regard the limitations 
imposed by their Constitution upon the action of the 
Government, both legislative and executive, 4s ~essential 
to the preservation of public and private rights. They 
serve as a check upon what has been described 4s the 
despotism of the majority; and as was observed in 
the case of Hurtado v. The People of California (') 
“a government which holds the lives, the liberty and 
the property of its citizens, subject at all times to 
the absolute disposition and unlimited control of even 
the most democratic depository of power, is after all 
but a despotism.” In India it is the Constitution that 
is supreme and Parliament as well as the State Legis- 
latures must not only act within the limits of their 
respective legislative spheres as demarcated in the three 

() 110 U.S, 516. 
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lists occuring in the Seventh Schedule to the Constitu- 
tion, but Part III of the Constitution guarantees to the 
citizens certain fundamental rights which the  legisla- 
tive authority can on no account transgress.: A statute 
law to be valid must, in all cases, be in conformity 
with the constitutional requirements and it is for the 
judiciary to decide whether any enactment is unconsti- 
tutional or not. Article 13(2) is imperative on this 
.point and provides expressly that the State shall not 
make any law which takes away or abridges the right 
conferred by this Part and any Jaw made in contraven- 
tion of this clause shall to the extent of the contraven- 
tion, be void. Clause (1) of the article similarly in- 
validates all existing laws which are inconsistent with 
the provisions of this Part of the Constitution. 

The fundamental rights guaranteed by the Consti- 
tution have been classified under seven heads or cate- 
gories. They are: 

(1) Right to equality; 

(2) Right to freedom; 

(3) Right against exploitation; 

(4) Right to freedom of religion; 
(5) Cultural and educational rights; 
(6) Right to property; and 

(7) Right to constitutional remedy. 

The arrangement differs in many respects from 
that adopted in the American Constitution and bears 
a likeness on certain points to similar declarations in 
the Constitutions of other countries. 


Of the different classes of fundamental rights 
spoken of above, we are concerned here primarily with 
right to freedom which is dealt with in four articles 
beginning from article 19 and also with the right to 
constitutional remedy which is embodied in 
article 32, 


Article 10 enumerates certain forms of liberty or 
freedom, the~ -otection of which is guaranteed by the 
Constitution. in article 20, certain protections are 
given in cases of persons accused of criminal offences. 
Article 21 lays down in general terms that no person 
shall be deprived of his life or personal liberty, except 
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according to procedure established by law. Article 1990 
22 provides for certain additional safeguards in respect 4. K. Gopalan 
to arrest and detention and by way of exception to the Th State 
rules so made, makes certain special provisions for the pinion 
particular form of detention known as Preventive  Mutheyea 7. 
Detention. 


The first contention advanced by Mr. Nambiar 
involves a consideration of the question as to whether 
Preventive Detention, which is the subject matter of 
the impugned legislative enactment, comes within the 

. purview of article 19(1). (d) of the Constitution, accord- 
ing to which a right to move freely throughout the 
territory of India is one of the fundamental rights 
guaranteed to all citizens. If it comes within that 
sub-clause, it is not disputed that clause (5) of article 19 
would be attracted to it and it would be for the courts 
to decide whether the restrictions imposed upon this 
right by the Parliament are reasonable restrictions and 
-are within the permissible limits prescribed by clause 
(5) of the article. 

There is no authoritative definition of the term 
‘Preventive Detention’ -in Indian law, though as 
description of a topic of legislation it occurred in the 
Legislative Lists of the Government of India. Act, 1935, 
and has been used in Item 9 of List I and Item 
3 of List HII in the Seventh Schedule to the Consti- 
tution. The éxpression has its origin in the language 
used by Judges or the law Lords in England while 
explaining the nature of detention under Regulation 
14 (B) of the Defence of Realm Consolidation Act, 1914, 
passed on the outbreak of the First World War; and 
the same language was repeated in connection with the 
emergency regulations made during the last World 
War. The word ‘preventive’ is used in contradistinc- 
tion to the word ‘punitive.’ To quote the words of 
Lord Finlay in Rex v. Halliday (+), it is not a 
punitive but a precautionary measure.” The object is 
not to punish a man for having done something but to 
intercept him before he does it and to prevent him from 
doing it. No offence is proved, nor any charge formula- 
‘ted; and the justification of such detention is suspicion 

(2) [1917] A. C. 260 at p. 269, 
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1950 or reasonable probability and not criminal conviction 
A. K. Gopal: | Which can only be warranted by legal evidence (? ). 
The Siete Detention in such form is unknown in America. It was 
resorted to in England only during war. time but no 
Mukhegjea J- country in the world that I am aware of, has made this 
an integral part of their Constitution as has been done 
in India. This is undoubtedly unfortunate, but it is 
not our business to speculate on questions of policy or 
to attempt to explore the reasons which led the repre- 
sentatives of our people to make such a drastic provision 
in the Constitution itself, which cannot but be regarded 
as a most unwholesome encroachment upon the _liber- 

ties of the people. 

The detention of a man even- as a precautionary 
measure certainly deprives him of his personal fiberty, 
and as article 21 guarantees to every man, be hea 
citizen or a foreigner, that he shall not be deprived of 
his life and personal liberty, except in accordance with 
the procedure established by law, the requirements of 
article. 21 would certainly have to be gomplied with, 
to make preventive detention valid in law. What these 
requirements are I will discuss later on. Article 22 
comes immediately after article 21. It secures to all 
persons certain fundamental rights in relation to arrest 
and detention, and as already said, by way of excep- 
tion to the rights thus declare, makes certain specific 
provisions relating to preventive detention. The subject 
of preventive detention is specified in and constitutes 
Item No. 9in the Union Legislative List and it also 
forms Item No.3 in the Concurrent List. Under 
article 246 of the Constitution, the Parliament and the 
State Legislatures are empowered to legislate on this 
subject within the ambit of their respective authorities. 
Clause (3) of article 22 expressly enjoins that the 
protective provisions of clauses (1) and (2) of the article 
would not be available tq persons detained under any 
law providing for preventive detention. The only 
fundamental rights which are guaranteed by the 
Constitution in the matter of preventive detention 
and which to that extent impose restraints upon the 
exercise of legislative powers in that respect are 


() Vide Lord Macmillan in Liversine v. Anderson [1912] A.C, 206 at p.254. 
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contained in clauses (4) to (7) of article 22. Clause 
(4) lays) down that no law of preventive detention 
shall authorise the detention of a person for a_ period 
longer than three months, unless an advisory board 
constituted in the manner laid down in sub-clause (a) 
of the clause has reported before the expiration of the 
period that there is sufficient cause for such detention. 
The period of detention cannot, in any event, exceed 
the maximum which the Parliament is entitled. to pres- 
cribe under clause (7) (b). The Parliament is also given 
the authority to prescribe the circumstances and 
the class of cases under which a person can be detained 
for a period longer than three months under any law of 
preventive detention without obtaining the opinion of 
the advisory board. There is one safeguard provided 
for all cases which is contained in clause (5) and which 
lays down that the authority making the order of 
detention shall, as soon as possible communicate to 
such person the grounds on which the order has been 
made and shall afford him. the earliest opportunity of 
making a representation against the order. But even 
here, the authority while giving the grounds of deten- 
tion need not disclose such facts which it considers 
against public interest to disclose. 


The question that we have to consider is whether 
a law relating to preventive detention is justiciable in 
a Court of law on the ground of reasonableness under 
article 19 (5) of the Constitution inasmuch as it takes 
away or abridges the right to free movement in the 
territory of India guaranteed . by clause (1) (d) of the 
article. It will be seen from what has been said above 
that article 22 deals specifically with the subject of 
preventive detention and expressly takes away the 
fundamental rights relating to arrest and detention 
enumerated in clauses (1) and (2) of the article from 
persons who are detained under any law which may be 
passed by the Parliament or State Legislatures acting 
under article 246 of the Constitution read with the 
relevant items in the legislative lists. I will leave 
aside for the moment the question as to how far the 
court can examine the reasonableness or otherwise of 
the procedure that is prescribed by any law relating 
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to preventive detention, for that would involve a 
consideration of the precise scope and meaning of article 
21; but this much is beyond controversy that so far as 
substantive law is concerned, article 22 of the Constitu- 
tion gives a clear authority to the legislature to take 
away the fundamental rights relating to arrest and de- 
tention, which are secured by the first two clauses of the 
article. Any legislation on the subject would only have 
to conform to the requirements of clauses (4) to (7) and 
provided that is done, there is nothing in the language 
employed nor in the context in which it appears which 
affords any ground for suggestion that such law must 
be reasonable in its character and that it would be 
reviewable by the Court on that ground. Both articles 
19 and 22 occur in the same Part of the Constitution 
and both of them purport to lay down the fundamental 
rights which the Constitution guarantees. It is well 
settled that the Constitution must be interpreted in a 
broad and liberal manner giving effect to all its parts, 
and the presumption .should jbe that no conflict or 
tepugnancy was intended by its framers. In inter- 
preting the words of a Constitution, the same principles 
undoubtedly apply which are applicable in. construing 
a statute, but as was observed by Lord Wright in 
James ¥. Commonwealth of Australia(> ),: “the ultimate 
result must be determined upon the actual words used 
not in’ vacuo but as occurring in a single complex 
instrument in which one part may throw light on the 
other.” “The Constitution,” his Lordship went on 
saying, “has been described as the federal compact 
and the construction must hold a balance between . all 
its parts,” 

_ It seems to me that there is no conflict or repug- 
nancy between the two provisions of the Constitution 
and an examination of the scheme and language of 
the catena of articles which deal with the rights to 
freedom would be sufficient to show that what clause 
{i) (d) of article 19 contemplates is not freedom from 
detention, either punitive or preventive; it relates to 
and speaks of a different aspect or phase of civil 
laberty 


(*) -{1996] A. C. 578 at p. 613. 
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Article 19, which is the first of this series of 1950 
articles, enumerates seven varieties or forms of freedom 4. K. Gopalan 
beginning with liberty of speech and expression and Fe on 
ending with free right to practise any trade, profession 
or business. The rights declared in articles 19 to 22 Mukherjea 7. 
do not certainly exhaust the whole list of liberties 
which people possess under law. The object of the 
framers of the Constitution obviously is to enumerate 
and guarantee those forms of liberty which come under 
well-known categories recognised by constitutional 
writers and are considered to be fundamental and of 
vital importance to the community. 

There cannot be any such thing as absolute or 
uncontrolled liberty wholly freed from restraint, for that 
would lead to anarchy and disorder. The possession 
and enjoyment of all rights, as was observed by. the 
Supreme Court of America in Jacobson v. Massachusetts 
(2), are subject to such reasonable conditions as may 
be deemed by the governing authority of the country 
essential to the safety, health, peace, general order and 
morals of the community. The question, therefore 
arises in each case of adjusting the conflicting interests 
of the individual and of the society. In some cases, 
restrictions have to be placed upon free exercise of : 
individual rights to safeguard the interests of the 
society; on the other hand, social control which exists 
for public good has got to be restrained, lest it should 
be misused to the detriment of individual rights and 
liberties. Ordinarily, every man has the liberty to 
order his life as he pleases, to say what he will, to go 
where he will, to follow any trade, occupation or calling 
at his pleasure and to do any gther thing which he can 
lawfully do without let or hindrance by any other 
person. On the other hand for the very protection of ‘ 
these liberties the society must arm itself with certain 
powers. No man’s liberty would be worth its name 
if it can be violated with impunity by any wrong-doer 
and if his property or possessions could be preyed 
upon by a thief or a marauder. The society, therefore, 
has got to exercise certain powers for the protection 
of these liberties and to arrest, search imprison and 
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punish those who break the law. If these powers are 
properly exercised, they themselves are the safeguards 
of freedom, but they can certainly be abused. The 
police may arrest any man and throw him into prison 
without assigning any reasons; they may search his 
belongings on the slightest pretext; he may be sub- 
jected toasham trial and even punished for crimes 
unkonwn to law. What the Constitution, therefore, 
attempts to do in declaring the rights of the people is 
to strike a balance between individual liberty and 
social control. 


To me it seems that article 19 of the Constitution 
gives a list of individual liberties and prescribes 
in the various clauses the restraints that may be placed 
upon them by law so that they may not conflict with 
public welfare or general morality. On the other hand, 
articles 20, 21 and 22 are primarily concerned with 
penal enactments or other laws under which personal 
safety or liberty of persons could be taken away in the 
interests of the society and they set down the limits 
within which the State control should be exercised. 
Article 19 uses the expression “freedom” and mentions 
the several forms and aspects of it which are secured 
to individuals, together with the limitations that could 
be placed upon them in the general interests of the 
society. Articles 20, 21 and 22 on the other hand do 
not make use of the expression “freedom” and they 
lay down the restrictions that are to be placed on 
State control where an individual is sought to be de- 
prived of his life or personal liberty. The right to the 
safety of one’s life and limbs and to enjoyment of _ per- 
sonal liberty in the sense of freedom from physical re- 
straint and coercion of any sort, are the inherent _ birth- 
rights of a man. The essence of these rights consists 
in restraining others from interfering with them and 
hence they cannot be described in terms of “freedom” 
to do particular things. There is also no question of im- 
posing limits on the activities of individuals so far as 
the exercise of these rights is concerned. For these 
reasons, I think, these rights have not been mentioned 
in article 19 of the Constitution. An individual can be 
deprived of his life or personal liberty only by action 
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of the State, either under the provisions of any penal 
enactment or in the exercise of any other coercive 
process vested in it under law. What the . Constitution 
does therefore is to put restrictions upon the powers 
of the State for protecting the rights of the indivi- 
duals. The restraints on Staté authority operate as 
guarantees of individual freedom and secure to the 
people the enjoyment of life and personal liberty which 
are thus declared to be inviolable except in the manner 
indicated in these articles. In my opinion, the group 
of articles 20 to 22 embody the entire protection 
guaranteed by the Constitution in relation to depriva- 
tion of life and personal liberty both with regard to 
substantive as well as to procedural law.._It is not 
correct to say,-as I shall show more fully latef on, that 
article 21 is confined to matters of procedure only. 
There must be a substantive law, under which the 
State is empowered: to deprive aman of his life and 
personal liberty and such law must be a valid law 
which the legislature is competent to enact within the 
limits of the powers assigned to it and which does not 
transgress any of the fundamental rights that the 
Constitution lays down. Thus a person cannot be 
convicted or punished under an ex post facto law, or a 
law which compels the accused to incriminate himself 
in a criminal trial or punishes him for the same offence 
more than once. These are the protections provided 
for by article 20. Again a law providing for arrest and 
detention must conform to the limitations prescribed 
by clauses (1) and (2) or articlé 22. These provisions 
indeed have been withdrawn expressly in case of 
preventive detention and protections of much more 
feeble and attenuated character have been substituted 
in their place; but this is a question of the policy 
adopted by the Constitution which doés not concern us 
at all. The position, therefore, is that with regard to 
life and personal liberty, the Constitution guarantees 
protection to this extent that no man_ could be deprived 
of these rights except under a valid law passed by a 
competent legislature within the limits mentioned 
above and in accordance with the procedure which 
such law lays down. Article 19, on the other hand, 
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enunciates cértain particular forms of civil liberty quite 
independently of the rights dealt with under article 
21. Most of them may be connected with or dependent 
upon personal liberty but are not identical with it; 
and the purpose of article 19 is to indicate the limits 
within which the State could, by legislation, impose 
restrictions on the exercise of these rights by the 
individuals. The reasonableness or otherwise or such 
legislation can indeed be determined by the Court to 
the extent laid down in the several clauses or article 
19, though no such review is permissible with regard 
to laws relating to deprivation of life and personal 
liberty. This may be due to the fact that life and 
personal freedom constitute the most vital and essential 
rights which people enjoy under any State and in 
such matters the precise and definite expression 
of ‘the intention of the legislature has been 
preferred by the Constitution to the variable standards 
which the judiciary might lay down. We _ find 
the rights relating to personal liberty being de- 
clared almost in the same terms in the Irish 
Constitution article 40 (1) (4) (1) of which lays down 
that “no citizen shall be deprived of his personal 
liberty save in accordance with law.” In the Constitu- 
tion of the Free City of Danzig, “the liberty of the 
person has been declared to be inviolable and no limit- 
ation or deprivation of personal liberty may be imposed 
‘by public authority except by virtue of a law” («de 
article 74). Article 31 of the Japanese Constitution 
is the closest parallel fo article 21 of the Indian Consti- 
tution and the language is almost identical. This is 
the scheme adopted by the Constitution in dealing 
with the rights to freedom described in the chapter on 
fundamental rights and in my opinion, therefore, the 
proper test for determining the validity of an enact- 
ment under which a person is sought to be deprived of 
his life and personal liberty has to be found not in 
article 19, but in the three following articles of the 
Constitution. Article 20 of course has no application 
so far as the law relating to preventive detention is 
concerned. 

Mr. Nambiar’s endeavour throughout has been to 
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establish that article 19 (1) (d) of the Constitution read 
with article 19 (5) enunciates the fundamental rights 
of the citizens regarding the substantive law of personal 
liberty, while article 21 embodies the protection as re- 
gards procedural law. This, in my opinion, would be 
looking at these provisions from a wrong angle alto- 
gether, Article 19 cannot be said to deal with  subst- 
antive law merely, nor article 21 with mere matters of 
procedure. It cannot also be said that the provisions 
of article 19(1) (d) read with clause (5) and article 21 
are complementary to each other. The contents and 
subject matter of the two provisions are not. indentical 
and they proceed on totally different principles. 
There is no mention of any “right to life” in article 19, 
although that is the primary and the most important 
thing for which provision is made in article 21. If 
the contention of the learned counsel is correct, we 
would have to hold -that no protection is guaranteed 
by the Constitution as regards right to life so far as 
substantive law is concerned. In the second place; even 
‘if freedom of movement may be regarded as one of 
the ingredients of personal liberty, surely there are 
other elements included in the concept and admittedly 
no provision for other forms of personal liberty are to 
be found in article 19(5) of the Constitution. Further- 
more article 19 is applicable to citizens only, while 
the rights guaranteed by article 21 are for all persons, 
citizens as well as aliens. The only proper ‘way of 
avoiding these anomalies is to interpret the two provi- 
sions as applying to different subjects and this would 
.be the right conclusion if we have in mind the scheme 
which underlies this group of articles. 


I will now turn to the language of article 19(1) (d) 
and see whether preventive detention really comes 
within its purview. Article 19(1) (d) provides that all 
citizens shall have the right to move freely throughout 
the territory of India. The two  sub-clauses which 
come immediately after sub-clause (d) and are intimate- 
ly connected with it, are in these terms: 


“(e) To reside and settle in any part of the 
territory of India; 
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(f) to acquire, hold and dispose of property.” 
Clause (5) relates to all these three sub-clauses and 
lays down that nothing in them shall affect the opera- 
tion of any existing law in so far as it imposes, or 
prevent the State from making any law imposing, 
reasonable restrictions on the exercise of any of the 
rights conferred by the said sub-clause either in the 
interests of the general public or for the protection of 
the interests of any scheduled tribe. 

I agree with the learned Attorney-General that in 
construing article 19 (1) (d) stress is to be laid upon 
the expression “throughout the territory of India,” 
and it is a particular and special kind of right, viz., 
that of free movement throughout the Indian territory, 
that is the aim and object of the Constitution to 
secure. In the next sub-clause, right to reside and 
settle “in any part of the territory of India” is given 
and here again the material thing is not the right of 
residence or settlement but the right to reside or settle 
in any part of the Indian territory. For an analogous 
provision, we may refer to article 301 which says that 
subject to the other provisions of this Part, commerce 
and intercourse throughout the territory of India shall 
be free. The meaning of sub-clause (d) of article 19 (1) 
will be clear if we take it along with sub-clauses (e) and 
(f), all of which have been lumped together in clause 
(5) and to all of which the same restrictions inclu- 
ding those relating to protection of the interest of any 
scheduled tribe have been made applicable. It will be 
remembered that these rights are available only to 
citizens. To an alien or foreigner, no guarantee of 
such rights has been given. Normally all citizens 
would have the free right to move from one part of the 
Indian territory to another. They can shift. their 
residence from one place to any other place of their 
choice and settle anywhere they like. The right of free 
trade, commerce and intercourse throughout the 
territory of India is also secured. What the Constitu- 
tion emphasises upon by guarariteeing these rights is 
that the whole of Indian Union in spite of its being 
divided into a number of States is really one unit so 
far as the citizens of the Union are concerned. All the 
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citizens would have the same privileges and the same 
facilities for moving into any part of the territory and 
they can reside or carry on business anywhere they 
like; and no restrictions either inter-State or otherwise 
would be allowed to set up'in these respects hetween 
one part of India and another. 

So far as free movement throughout the territory 
is concerned, the right,is subject to the provision of 
clause (5), under which reasonable limitation may be 
imposed upon these liberties in the interests of the 
general public or protection of any scheduled _ tribe. 
The interests of the public which necessitates such 
restrictions maybe of various kinds. They may be 
connected with the avoidance of pestilence or spread- 
ing of contagious diseases; certain places again may be 
kept closed for military purposes and‘ there may be 
prohibition of entry into areas which are actual or 
potential war zones or where disturbances of some 
kind or other prevail. Whatever the reasons might be, 
it is necessary that these restrictions must be reason- 
able, that is to say, commensurate with the purpose 
for which they are laid down. In addition to general 
interest, the Constitution has specified the protection 
of the interests of the scheduled tribes as one of the 
factors which has got to be taken into consideration 
in the. framing of these’ restrictions. The scheduled 
tribes, as is well known, are a backward and unsophisti- 
cated class of people who are liable to be imposed upon 


be shrewed and designing persons. Hence there are, 


various provisions disabling them from alienating even 
their own properties except under special conditions. 


In their interest and for their benefit, laws may be 


made restricting the ordinary right of citizens to go or 
settle in particular areas or acquire property in them. 
The reference to the interest of scheduled tribe makes 
it quite clear-that the free movement spoken of in the 
clause relates not to general rights’ of locomotion but 
to the particular right of shifting or moving from one 
part of the Indian territory to another, without any 
sort of discriminatory barriers. 

_ This view will receive further support . if we look 
to some analogous provisions in the Constitution of 
12—3 S. C. India/ 8 , . ; 
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other countries, It will be seen that sub-clauses (d), 
(ce) and (f) of article 19 (1) are embodied in almost 
identical language in one single article vzz., article 75 
of the Constitution of the Free City of Danzig. The 
article runs as follows : 

“All nationals shafl enjoy freedom of movement 
within the free city and shall have the right to stay 
and to settle at any place they anay choose, to acquire 
real property and to earn their living in any wav. 
This right shall not be curtailed without legal 
sanctions.” 

The several rights are thus mentioned together as 
being included in the same category, while they are 
differentiated from the “liberty of the person” which 
is “described to be inviolable except by virtue of a 
law” in article 74 which appears just previous to this 
article. An analogous provisions in slightly altered 
language occurs in article 111 of the Constitution of 
the German Reich which is worded in the following 
manner : 

“All Germans enjoy the right of change of domicile 
within the whole Reich. Every one has the right to 
stay in any part of the Realm that he chooses, to settle 
there, acquire landed property and pursue any means 
of livelihood.” Here again the right to personal liberty 
has been dealt with separately in article 114. A 
suggestion was made in course of our discussions _ that 
the expression “throughout the territory of India” oc- 
curring in article 19 (1) (d) might have been used with 
a view to save Passport Regulations or to emphasise 
that no rights of free emigration are guaranteed by the 
Constitution. The suggestion does not seem to me to 
be proper. No State can guarantee to its citizens the 
free right to do anything outside its own territory. 
This is true of all the fundamental rights mentioned 
in article 19 and not merely of the right of free move- 
ment. Further it seems to me that the words “through- 
out the territory of India” have nothing to do with 
rights of emigration. We find that both in the 
Danzing as well as in the German Constitution, where 
similar words have been used with regard to the exer- 
cise of the right of free movement throughout the 
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territory, there are specific provisions which guarantee 
to all nationals the free right of emigration to othe 
countries (vide article 76 of the Danzing Constitution 
and article 112 of the Constitution of the German 
Reich). In my opinion, therefore, preventive detention 
does not come either within the express language or 
within the spirit and intendment of clause (1) (d) of 
article 19 of the Constitution which deals with a 
totally different aspect or form of civil liberty. 


It is true that by reason of preventive detention, 
aman may be prevented from exercising the right of 
free movement within the territory of India as contem- 
plated by article 19(1).(d) of the Constitution, but 
that is merely incidental to or consequential upon loss 
of liberty resulting from the order of detention. Not 
merely the right under clause (1) (d), but many of the 
other rights which are enumerated under the other 
sub-clauses of article 19 (1) may be lost or suspended 
so long as preventive detention continues. Thus a 
detenu so long as he is under detention may not be 
able to practise any profession, or carry on any trade 
or business which he might like to do; but this would 
not make the law providing for preventive detention a 
legislation taking away or abridging the rights under 
article 19 (1) (g) of the Constitution and it would be 
absurd to suggest that in such cases the validity of the 
legislation should be tested in accordance with the re- 
quirement of clause (6) of article 19 and that the only 
restrictions that could be placed upon the person’s free 
exercise of trade and profession are those specified in 
that clause. Mr. Nambiar concedes that in such cases we 
must look to the substance of the particular _ legislation 
and the mere fact that it incidentally trenches 
upon some other right to which it does not directly 
relate is not material. He argues, however, that the 
essence or substance of a legislation which _ provides 
for preventive detention is to take away.or curtail the 
right of free movements and _ in fact, “personal 
liberty” according to him, connotes nothing else but 
unrestricted right of locomotion... The learned counsel 
refers in this connection to certain passages in Black- 
stone’s Commentaries on the Laws of England, where 
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bid the author discusses what he calls the three absolute 
A. K.Gopaaen ‘Tights inherent in every Englishman, namely, rights 
cA of personal security, personal liberty and property. 
Sime “Personal security”, according to Blackstone, consists 
Mukherjea F. in a person’s legal and uninterrupted enjoyment of his 
life, his limb, his body, his health and his reputation; 

whereas “personal liberty” consists in the power of 
locomotion, of changing of situation or moving one’s 

person to whatsoever place one’s own inclination may 

direct without imprisonment or restraint unless by due 

course of law ( 1). It will be seen that Blackstone 

uses the expression “personal liberty” in a somewhat 

narrow and restricted sense. A much wider and larger 

connotation is given to it by later writers on — constitu- 

tional documents, particularly in America. In ordinary 

language “personal liberty” means liberty relating to 

or concerning the person or body of the individual; 

and “personal liberty” in this sense is the antithesis 

of physical restraint or coercion. According to Dicey, 

who is an acknowledged authority on the subject “perso- 

nal liberty” means a personal right not tobe subjected 

to imprisonment, arrest or other physical coercion in anv 
manner that does not admit of legal justification (? ). 

It is, in my opinion, this negative right of not being 

subjected to any form of physical restraint or coercion 

that constitutes the essence of personal liberty and not 

mere freedom to move to any part of the Indian 

territory. 


Tn this connection, it may not be irrelevant to 
point out that it was in accordance with the recom- 
mendation of the Drafting Committee that the word 
“personal” was inserted before “liberty” in article 15 
of the Constitution which now stands as article 21. 
In the report of the Drafting Committee it is stated 
that the word “liberty” should be qualified by the in- 
sertion of the word “personal” before it; otherwise, 
it might be construed very widely so as to include even 
the freedoms already dealt with in article 13. Article 
13, it should be noted, is the present article 19. If the 
views of the Drafting Committee were accepted by the 


(1) Vide Chase's Blackstone, 4th Edn.. pp. 68, 73. 
(2) Vide Dicey on Constitutional Law, 9th Edn. pp. 207 208. . 
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Constituent Assembly, the intention obviously was to 
exclude the contents of article 19 from the concept of 
“personal liberty” as used in article 21. To what 
extent the meaning of words used in the Constitution 
could be discovered from reports of Drafting Com- 
mittee or debates on the floor of the House is a matter 
not quite free from doubt and I may have to take up this 
matter later on when discussing the meaning of the 
material clause in article 21 of the Constitution. It 
is enough to say at this stage that if the report of the 
Drafting Committee is an appropriate material upon 
which the interpretation of the words of the Constitu- 
tion could _ be based, it certainly goes against the conten- 
tion of the applicant and it shows that the words used 
in article 19 (1) (d) of the Constitution do not mean 
the same thing as the expression “personal liberty” 
in article 21 does. It is well known that the word 
“liberty” standing by itself has been given a very 
wide meaning by the Supreme Court of the United 
States of America. It includes not only personal free- 
dom from physical restraint but the right to the free 
use of one’s own property and to enter into free con- 


tractual relations. In the Indian Constitution, on the. 


other hand, the expression “personal liberty” has been 
deliberately used to restrict it to freedom from physi- 
cal restraint of person by incarceration or otherwise. 
Apart from the report of the Drafting Committee, that 
is the plain grammatical meaning of the expression as 
I have already explained. 

It may not, I think, be quite accurate to state 
that the operation of article 19 of the Constitution is 
limited to free citizens only and that the rights have 
been described in that article on the presupposition 
that the citizens are at liberty. The deprivation of 
personal liberty may entail as a consequence _ the loss 
or abridgement of many of the rights described in 
article 19, but that is because the nature - of these rights 
is such that free exercise of them is not possible in the 
-absence of personal liberty. On the other hand the 
right to hold and dispose of property which is in sub- 
clause (f) of article 19 (1) and which is not dependent 
on full possession of personal liberty by the owner may 
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not be affected if the owner is imprisoned or detained. 
Anyway, the point is not of much importance for pur- 
poses of the present discussion. The result is that, in 
my opinion, the first contention raised by Mr. Nambiar 
cannot succeed and it must be held that we are not 
entitled to examine the reasonableness or otherwise of 
the Preventive Detention Act and see whether it is 
within the permissible bounds specified in clause (5) 
of article 19. 

I now come to the second point raised by Mr. 
Nambiar in support of the application; and upon this 
point we had arguments of a most elaborate nature 
addressed to us by the learned counsel on both sides, 
displaying a considerable amount of learning and __ re- 
search. The point, however, is a short one and turns 
upon the interpretation to be put upon article 21 of 
the Constitution, which lays down that “no person 
shall be deprived of his........ personal liberty, except 
according to procedure established by Jaw.” On a 
plain reading of the article the meaning seems to be 
that you cannot deprive a man of his personal liberty, 
unless you follow and act according to the law which , 
provides for deprivation of such liberty. The expres- 
sion “procedure” means the manner and form of — enfor- 
cing the law. In my opinion, it cannot be disputed 
that in order that there may be a__ legally established 
procedure, the law which establishes it must be a valid 
and lawful law which the legislature is competent to 
enact in accordance with article 245 of the Constitu- 
tion and the particular items in the legislative lists 
which it relates to. It is also not disputed that such 
law must not offend against the fundamental rights 
which are declared in Part III of the Constitution. 
The position taken up by the learned Attorney-General 
is that as in the present case there is no doubt about 
the competency of that Parliament to enact the law 
relating to preventive detention which is fully covered 
by Item 9 of List I, and Item 3 of List III, and as no 
question of the law being reasonable or otherwise arises 
for consideration by reason of the fact that article 19 
(1) (d) is not attracted to this case, the law must be held 
to be a valid piece of legislation and if the procedure 
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laid down by it has been adhered to, the validity 
of the detention cannot possibly be challenged. His 
further argument is that article 22 specifically _ pro- 
vides for preventive detention and lays down fully 
what the requirements of a legislation on the subject 
should be. As the impugned Act conforms to the 
requirements of article 22,. no further question of its 
validity under article 21 of the Constitution at all arises. 
The latter aspect of his arguments, I will deal with 
later on. So far as the main argument is concerned, 
the position taken up by Mr. Nambiar is that article 21 
refers to procedure only and not’ to substantive 
law; the procedure, however, must be one which is 
established by law. The expression “law” in 
this context does not mean or signify, according to 
the learned counsel, any particular law enacted 
by the legislature in conformity with the _ re- 
quirements of the Constitution or otherwise 
possessing a binding authority. It referes tolaw in the 
abstract or general sense—in the sense of jus and not 
lex—and meaning thereby the legal principles or 
fundamental rules that lie at the root of every system 
of positive law including our own, and the authority 
of which is acknowledged in the jurisprudence of all 
civilised countries. It is argued that if the word 
“law” is interpreted in the sense of any State-made 
law, article 21 could not rank as a fundamental right 
imposing a check or limitation on the legislative 
authority of the Government. It will be always com- 
petent to the legislature to pass a law. laying down 
a thoroughly arbitrary and irrational procedure op- 
posed to all elementary principles of justice and  fair- 
ness and the people would have no protection whatso- 
ever, provided such procedure was scrupulously ad- 
hered to. In support of this argument the learned 
counsel has relied upon a_ large number of American 
cases, where the Supreme Court of America applied 
the doctrine of “due process of Jaw” as it appears in 
the American Constitution for the purpose of invalidat- 
ing various legislative enactments which appeared to 
that Court to be capricious and arbitrary and opposed 
to the fundamental principles of law. 
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It may be noted here that in the original draft of 
the Indian Constitution the words used in article 15 
(which now stands as article 21) were “in accordance 
with due process of law”. The Drafting Committee 
recommended that in place of the “due process” 
clause, the expression “according. to procedure estab- 
lished by law” should be substituted. The present 
article 21 seems to have been modelled on article 31 ot 
the Japanese Constitution, where the language emplo 
yed is “no person shall be deprived of life or liberty, 
nor shall any other criminal penalty be imposed, excepr 
according to procedure established by law” Mr. 
Nambiar argues that the expression “procedure 
established by law” in article 21 of the Constitution’ 
bears the same meaning as the “due process” clause 
does in America, restricted only to this extent, wz. 
that it is limited to matters of procedure and does 
not extend to questions of substantive law. To appre- 
ciate the arguments that have been advanced for and 
against this view and to fix the precise meaning __ that 
is to be given to this clause in article 21, it would be 
necessary to discuss briefly the conception of the 
doctrine of “due process of law” as it appears in the 
American Constitution and the wavy in which it has 
been developed and applied by the Supreme Court of 
America. 


In the history of Anglo-American law, the 
concept of “due process of law” or what is, considered 
to be its equivalent “law of the land” traces its lineage 
far back into the beginning of the 13th Century A.D. 
The famous 39th chapter of. the Magna Charta provides 
that “no free man shall be taken or imprisoned or 
disseized, or outlawed or exiled or in any way des- 
troyed; nor shall we go upon him nor send upon him 
but by the lawful judgment of his peers and by the 
law of the land.” Magna Charta as a charter of English 
liberty was confirmed by successive Englist monarchs 
and it is in one of these confirmations (28 Ed. III, 
Chap. 3) known as “Statute of Westminster of the 
liberties of London”, that the expression “due process 
of law” for the first time appears. Neither of these 
phrases was explained or defined in any of the 
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documents, but on the authority of Sir Edward Coke it 
may be said that both the expressions have the same 
meaning. In substance, they guaranteed ‘that persons 
should not be imprisoned without proper indict- 
ment and trial by peers, and that property should not 
be seized except in proceedings conducted in due form 
in which the owner or the persons in possession should 
have an opportunity to show cause why seizure should 
not be made (*). These concepts came into America 
as part of the rights of Englishmen claimed by the 
colonists. The expression in one form or other appear- 
ed in some of the earlier State Constitutions and 
the exact phrase “due process of law” came to be a 
part of the Federal Constitution by the Fifth Amend- 
ment which was adopted in 1791 and which provided 
that “no person shall.... be deprived of life, liberty or 
property without due process of law.” It was imposed 
upon the State Constitution in almost identieal —lang- 
uage by the Fourteenth Amendment in the year 1868. 


What “due process of law” exactly means is 
difficult to define even at the present day. The Con- 
stitution contains no description of what is “due 
process of law” nor does it declare the principles by 
application of which it could be ascertained. In 
Twining v. New Jersey ( 2) the Court observed : 


“Few phrases in the law are so elusive of exact 
apprehension as this. This Court has always declined 
to give a comprehensive definition of it and has 
preferred that its fuil meaning should be gradually 
ascertained by the process of inclusion and _ exclusion 
in the course of the decisions of cases as they arise.” 


It is clear, however, that the requirement of “due 
process of law” in the United States Constitution 
imposes a limitation upon all the powers of Govern- 
ment, legislative as wellas executive and judicial. 
Applied in England only as protection against execu- 
tive usurpation and royal tyranny, in America it 
became a bulwark = against arbitrary legislation (2 ). 


(1) Vide Willoughby on the Constitution of the United States, Vol.II’, p.1087. 
(2) 211 U.S. 79. a 
(3) Vide Hurtado v. People of California, 110 U.S. 516 at p, 532. 
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As it is a restraint upon the legislative power and_ the 
object is to protect citizens against arbitrary and 
capricious legislation, it is not within the competence 
of the Congress to make any process a “due process of 
law” by its mere will; for that would make the 
limitation quite nugatory. As laid down in the case 
cited above, “it is not any act legislative in form that 
is law; law is something more than mere will exerted 
as an act of power.” It means and _ signifies the 
general law of the land, the settled and _—_ abiding 
principles which inhere in the Constitution and lie at 
the root of the entire legal system. To quote the 
words of Daniel Webster in a famous argument before 


_the Supreme Court (1 ): 


“By the law of the land is most clearly intended 
the general law—a law which hears before it condemns, 
which proceeds upon enquiry and renders judgment 
only after trial. The meaning is that every citizen 
shall hold his life, liberty, property and immunities 
under the protection of the general rules which govern 
society.” 

What these principles of general law are nobody 
has ever attempted to enumerate. To a_ large extent 
they are the principles of English common law and 
modes of judicial proceedings obtaining in England, the 
traditions of which came along with the settlers in 
America. Some Judges seem to have alluded to the 
principles of natural justice in explaining what is meant 
by general law or “law of the land”, though _ the 
doctrine of a law of nature did not obtain a firm footing 
at any time. In Wynehamer v. New York.{* ), Justice 
Hubbard declared himself opposed to the judiciary 
attempting to set bounds to the legislative authority or 
declaring a statute invalid upon any fanciful theory of 
higher law or first principles of natural right outside 
of the Constitution. Coke’s dictum of a supreme 
fundamental law which obviously referred to principles 
of English common law certainly did exercise consider- 
able influence upon the minds of the American 
Judges (*) and there are observations in some cases 


(1) Darmouth College case, 4 Wheaton p. 518. (2) 13 N. Y, 379. 
(3) Willis on Constitutional Law, p. 647. 
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which go to suggest that the principles of natural — 


justice were regarded _ as identical with those of common 
law, except where the rules of common law were 
not considered to be of fundamental character or were 
not acted upon as being unsuited to the progress of 
time or conditions of the American Society (*). In 
the case of Loan Association v. Topeka? ), it was ob- 
served that there are limitations upon powers of Go- 
vernment which grow out of the essential nature of 
free Governments—implied reservations of individual 
rights without which the social compact could not 
exist and which are respected by all Governments en- 
titled to the name. What is hinted at, is undoubtedly 
the old idea of a social compact under which political 
institutions were supposed to come into being; and 
the suggestion is that when the Americans formed 
themselves into a State by surrendering a portion of 
their rights which they possessed at that time and 
which presumably they inherited from their English 
ancestors, there were certain rights of a fundamental 
character still reserved by them which no State could 
possibly take away. 

As has been said already, “due process of Jaw” 
has never been defined by Judges or Jurists in America. 
The best description of the expression would be to say 
that it means in each particular case such an exercise of 
the powers of Government asthe settled maxims of 
law permit and sanction, and under such safeguards for 
the protection of individual rights as those maxims 
prescribe for the class of cases to which the one’ in 
question belongs (*). 


In the actual application of the clause relating 
to “due process of law” to particular cases _ the decisions 
of the Supreme. Court of America present certain 
peculiar and unusual features and there is total lack 
of uniformity and consistency. in them. Ever since 
the appearance of the clause in the Fifth Amendment 
and down to the middle of the 19th - century, it was 
interpreted as a restriction on procedure, and particu- 
larly the judicial procedure, by which the Government 
(1) Cooley’s Constitutional Limitations, Vol. II, pp. 739-40. 


(2) 20 Wall, p. 655. (*) Cooaley’s Constitutional Limitations, Vol. I, p,741. 


1950 


A. K. Gopalan 
ve 
The State 


Mukherjea J, 


270 SUPREME COURT REPORTS [1950] 


exercises its powers. Principally it related to the 
procedure by which persons were tried for crimes 
and guaranteed to accused persons the right to have 
a fair trial in compliance with well established criminal 
proceedings. The same principle applied to the 
machinery or proceeding by which property rights 
were adjudicated and by which the powers of eminent 
domain and taxation were exercised. During this 
period it was not considered to have any bearing on. 
substantial law at all. 

Change, however, came in and the period that 
followed witnessed a growing recognition of the 
doctrine that substantive rights of life, liberty and 
property are protected by the requirement of due 
process of law against any deprivation attempted 
at by legislative authority; and the political and 
economic conditions of the country: accounted to a 
great extent for this change in judicial outlook. The 
close of the civil war brought in a new period of 
industrial development leading to accumulation of 
large capital in the hands of industrialists and the emer- 
gence of adefinite labouring class. New and import- 
ant problems arose which the States attempted to 
deal with by various laws and regulations. Some of 
them scem to have been ill-advised and arbitrary and 
there was a clamour amongst businessmen against 
what they described as legislative encroachments upon 
their vested private rights. The Supreme Court now 
began to use the rule of due process of law ‘as a direct 
restrain upon substantial legislation. and any statute 
or administrative act, which imposed a __ limitation 
upon rights of private property or free contractual 
relations between the employers and employed, was 
invalidated as not being in accordance with due pro- 
cess of law (+). What constituted a legitimate exercise 
of the powers of legislation now came to be a_ judicial 
question and'no statute was valid unless it was 
reasonable in the opinion of the Court. The question 
of reasonableness obviously depends largely upon the 
ideas of particular individuals and the Courts or rather 
the majority of Judges thus marshalled their own 
(1) Vide Encyclopaedia of the Social Sciences, Vol. V, pp. 265-67. 
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views of social and economic policy in deciding the 
reasonableness or otherwise of the statutes. In the 
language of a well-known writer, the Courts became a 
kind of negative third chamber both to the State 
Legislatures and the Congress(*). To what extent the 
Courts laid stress upon the doctrine of freedom of 
contract is illustrated in the case of Lochner v. New 
York( 2). In that case the question arose as to the 
validity of a labour legislation which prohibited the 
employment of persons in certain fields of activity for 
more than 60 hours a week. Lochner was indicated for 
violating this law by employing a man in his Biscuit 
and Cake Factory who was to work more than 60 
hours in a week. The Court by a majority of 5 to 4 
held the statute to be invalid on the ground that the 
“right to: purchase or sell labour is part of the liberty 
protected by the Amendment unless there are circum- 
stances which excluded the right.” That decision has 
been criticized not merely on the ground that it rested 
upon an economic theory which to quote the language 
of Holmes J., who was one of the dissentient Judges 
“was not entertained by a large part of the country;” 
but it ignored that such regulation was necessary for 
protecting the health of the employees, that is to say, 
it was in substance an exercise of police powers with 
a view to accomplish some object of public interest(* ). 


It may be mentioned here that while the due 
process doctrine was being extended by judicial 
pronouncements, the doctrine of police power which 
operates to some extent as a check upon the “due 
process” clause was simultanéously gaining impor- 
tance. Roughly speaking, police power may be defined 
as “a right of a Government to regulate the comduct 
of its people in the interests of public safety, health, 
morals and convenience. Under this authority, a 
Government _ may make regulations concerning — the 
safety of building, the regulation of traffic, the report- 
ing of incurable diseases, the inspection of markets, 
the sanitation of factories, the hours of work for women 


(1) Vide Kelley and Harbinson on the American Constitution, p. 539. 
(2) 198 U S, 45, ; 
(3) Vide Willoughby on the Constitution of the U.S., Vol. II], p, 171. 
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and children, the sale of intoxicants and such other 
matters’({ ?). Here again, the’ extent to which the 
Court can interfere with exercise of police powers by 
the State has not been clearly defined by judicial 
pronouncements. The doctrine generally accepted is 
that although any enactment by legislature under the 
guise, of exercise of police powers would not necessarily 
be constitutional, yet if the regulation has a — direct 
relation to its proposed object which is the accomplish- 
ment of some legitimate public purpose, the wisdom 
or policy of the legislation should not be examined by 
the Courts. The rule is not without its exceptions but 
it is not necessary to elaborate them for our present 
purpose(*). The later decisions, though not quite 
uniform, reveal the growing influence of the police 
power doctrine. It may be ~said that since 1936 there 
has been a definite swing of the judicial pendulum in 
the other direction. In the case of West Coast Hotel 
Company v. Parrish(* ) which related to the legality 
of a Statute for regulating the minimum wages of 
women, Chief Justice Hughes, who delivered the 
opinion of the Court, observed as follows : 


“In each case the violation alleged by those 
attacking minimum wage regulation for women is 
deprivation of freedom of: contract... What is the free- 
dom? The Constitution does not speak of freedom of 
contract. It speaks of liberty and prohibits the 
deprivation of liberty without due process of’ law. In 
prohibiting that deprivation the Constitution’ does not 
recognise an absolute and uncontrollable _ liberty. 
Liberty in each of its phases has its history and conno- 
tation. But the liberty safeguarded is liberty in a 
social organisation which requires the protection of law 
against the evils which menace the health, safety, 
morals and welfare of the people.” 

In the succeeding ‘years the indications certainly 
are that the requirement of due process of law as a sub- 
stantial restriction on Government control is becoming 
a thing of the past and the rule is being restricted more 


(1) Vide Munroe—The Government of the U. S., p. 522. 
‘3 Vide Willoughby on the Constitution of the U. S., Vol. LI, pp. 1709-70, 
3) 300 U.S. 379. 
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and more to its original procedural meaning. What 
will happen in future cannot certainly be predicted at 
this stage( +). 

Thus it will be seen that the “due process” clause 
in the American Constitution came to be used as 
a potent instrument in the hands of the judiciary 
for exercising control over social legislation. The judi- 
cial pronouncements are not guided by any uniform 
principle, and the economic and social ideas of the 
Judges, who form the majority in the Supreme Court 
for the time being, constitute, so tosay, the yard-stick 
for measuring the reasonableness or otherwise of any 
enactment passed during that period. No writer of 
American Constitutional Law has been able uptil now 
to evolve anything like a definite and consistent set of 
principles out of the large mass of cases, where the 
doctrine of “due process of law” has been invoked or 
applied. 

It is against this background that we must consi- 
der how the constitution-makers in India dealt with 
and gave final shape to the provisions, on an analogous 
subject i in the Indian Constitution. In the Draft Con- 
stitution, article 15 (which now stands as article 21) 
was apparently framed on the basis of the 5th and 14th 
Amendments in the American Constitution. The 
article was worded as follows.: 

“No person shall be deprived of his life or liberty 
without due process of law.” 


_ The Drafting Committee in their report recom- 

mended a change in the language of this article. The 
first suggestion was that the word “personal” shall 
be inserted before the word “liberty” and: the second 
was that the expression “in accordance with procedute 
established by law” shall be substituted for “due pro- 
cess of law”, the reason given being that the. former 
expression was more specific. 


The learned Attorney-General has placed before 
us the debates in the Constituent Assembly centering 
round the adoption of this recommendation of the 
Drafting Committee and he has referred us to the 


(ql) sr The Growth of Constitutional power in the United States, 
Pp. 
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speeches of several members of the Assembly who 
played an important part in the shaping of the Con- 
stitution. As an aid to discover the meaning of the 
words in a Constitution, these debates are of doubtful 
value. “Resort can be had to them”, says Willoughby, 
“with great caution and only when latent ambiguities 
are to be solved. The proceedings may be of some 
value when they clearly point out the purpose of the 
provision. But when the question is of abstract mean- 
ing, it will be difficult to derive from this source 
much material assistanice in interpretation”(* ). 


The learned Attorney-General concedes that these 
debates are not admissible to explain the meaning of 
the words used and he wanted to use them only for 
the purpose of showing that the Constituent Assembly 
when they finally adopted the recommendation of the 
Drafting Committee, were fully ‘aware of the implica- 
tions of the differences between the old form of express- 
ion and the new. In my opinion, in interpreting the 
Constitution, it will be better if such extrinsic evidence 
is left out of account. In matters like this, different 
members act upon different impulses and from different 
motives and it is quite possible that some members 
accepted certain words in a particular sense, while 
others took them in a different light. 


The report of the Drafting Committee, however, 
has been relied upon by both ~parties and there are 
decided authorities in which a higher value has been 
attached to such reports than the debates on the floor 
of the House. In Caminetti v. United States(” ), it is 
said that reports to Congress accompanying the in- 
troduction of proposed law may aid the Courts in 
reaching the true meaning of the legislation in case of 
doubtful interpretation. The report is. extremely short. 
It simply says that the reason for the suggested change 
is to make the thing more specific. 


I have no doubt in my mind that if the “due 
process” clause which appeared in the _ original draft 
was finally retained by the Constituent Assembly, it 
could be safely presumed that the framers of the Indian 


(1) Vide Willoughby: on the Constitution of the United States, p. 64. 
(2) 242 U.S. 470. 
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Constitution wanted that expression to bear the same 
sense as it does in America. But when that form was 
abandoned and another was deliberately substituted in 
its place, it is not possible to say that in spite of the 
difference in the language and expression, they should 
mean the same thing and convey the same idea. Mr. 
Nambiar’s contention is that in view of the somewhat 


uncertain and fluidic state of law as prevails in 


America on the subject, the Drafting Committee 
recommended an alteration for the purpose of 
making the language more specific and he would 
have us. hold that it was made specific in this 
way, namely, that instead of being extended over 
the whole sphere of law, substantive as well as 
adjective, it was limited to procedural law 
merely. That is the reason, he says, why instead of 
the word “process” the expression “procedure” = was 
adopted, but the world “law” means the same thing as 
it does in the “due process” clause in America and 
refers not to any State-made law but to the fundament- 
al principles which are inherent in the legal system 
and are based upon the immutable doctrines of natur- 
al justice. 

Attractive though _ this argument might at first 
sight appear,I donot think that it would be possible 
to accept it as sound. In the first place, it is quite 
clear that the framers of the Indign Constitution did 
not desire to introduce into our system the elements of un- 
certainty, vagueness and changeability that have grown 
round the “due process” doctrine in America. They 
wanted to make the provision clear, definite and precise 


and deliberately chose the words “procedure established — 


by law”, as in their opinion no doubts would ordinarily 
arise about the méaning of this expression. The indefi- 
niteness in the application of the “due process” 
doctrine in America has nothing to do with the distinc- 
tion between substantive and procedural law. The 
uncertainty and elasticity are in the doctrine itself 
which is a sort of hidden mine, the contents of which 
nobody knows and is merely revealed from time to 
time -. to the judicial conscience of the Judges. This 
- theory, the Indian Constftution deliberately discarded 
13—3 S. C, India/s8 : 
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and that is why they substituted a different form in its 
place which, according to them, was more specific. In 
the second place, it appears to me that when the same 
words are not used, it will be against the ordinary 
canons of construction to interpret a provision in our 
Constitution in accordance with the interpretation put 
upon a somewhat analogous provision in the Constitu- 
tion of another country, where not only the language is 
different, but the entire political conditions and consti- 
tutional set-up are dissimilar.’ In the Supreme Court 
of America stress has been laid uniformly upon the 
word “due” which occurs before and qualifies the 
expression “process of law”. “Due” means “what 
is just and proper” according to the circumstances of 
a particular case. It is this word which introduces _ the 
variable element in the application of the doctrine; for 
what is reasonable in one set of circumstances may not 
be so in another and a different set. In the Indian 
Constitution the word “due” has been deliber- 
ately omitted and this shows clearly that the Constitu- 
tion-makers of India had no in.ention of introducing 
the American doctrine. The word “established” 
ordinarily means “fixed or laid down” and if -“law” 
means, as | Mr. Nambiar contends, not any particular 
piece of law but the indefinite and indefinable prin- 
ciples of natural justice which underlie positive systems 
of law, it would not at all be appropriate to use the 
expressien “established”, for natyral law or natural 


justice cannot establish anything like a definite proce- 
dure. 


It does not appear that in any part of the Consti- 
tution the word “law” has been used in the sense of 
“general law” connoting what has been described as 
the principles of natural justice outside the realm of 
positive law. On the other hand, the provision of 
article 31 of the Constitution, which appears in the 
chapter on Fundamental Rights, makes it clear that 
the word “law” is equivalent to State-ma.le law and 
to deprive a person of his property, the authority “or 
sanction of such law is necessary. As has been said 
already, the provision of article 21 ot the Indian 
Constitution reproduces, save in one particular, the 
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language of article 31 of the Japanese Constitution and 
it is quite clear from the scheme and provisions of the 
Japanese Constitution that in speaking of law it refers 
to law passed or recognised as such by the State. In 
the Irish Constitution also, there is provision in almost 
similar language which conveys the same idea. Article 
40 (4) (1) provides that “no citizen shall be deprived 
of his personal liberty save in accordance with law,” 
and by law is certainly meant the law of the State. 


Possibly the strongest argument in support of 
Mr. Nambiar’s contention is that if law is taken to 
mean State-made law, then article 21 would not be a 
restriction on legislation at all. No question of passing 
any law abridging the right conferred by this article 


could possibly arise and article 13(2) of the Constitu- 


tion would have no operation so far as this provision 
is concerned. To quote the words of an American 
Judge it would sound very much like the Constitution 
speaking to the legislature that the later could not 
infringe the right created by these articles unless it 
chose to do so(* ). 


Apparently this is a plausible argument but it 
must be admitted that we are not concerned with the 
policy of the Constitution. The fundamental rights 
not merely impose limitations upon the _ legislature, 
but they serve as checks on the exercise of executive 
powers as well, and in the matter of depriving a man 
of his personal liberty, checks on the high-handedness 
of the executive in the shape of preventing them from 
taking any step, which is not in accordance with law, 
could certainly rank as fundamental rights. In the 
Constitutions of various other countries, the provisions 
relating to protection of personal liberty are couched 
very much in the same language as in article 21. It is 
all a question of policy as to whether the legislature or 
the judiciary would have the final say in such matters 
and the  Constitution-makers of India deliberately 
decided to place these powers in the hands of the legis- 
lature. Article 31 of the Japanese Constitution, upon 
which article 21 of our Constitution is modelled, also 
(1) Vide per Bronson J. in Taylor v. Porte 4 Hill 140. 
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proceeds upon the same principle. The Japanese 
Constitution, it is to be noted, guarantees at the same 
time other rights in regard to arrest, detention and 
access to Court which might serve as checks _ on legisla- 
tive authority as well. Thus article 32 provides : 


“No person shall be denied the right of access 
to the Courts.” 
Article 34 lays down : 


“No person shall be arrested or detained without 
being at once informed of the charges against him or 
without the immediate privilege of counsel, nor shall 
he be detained without adequate cause; and upon 
demand of any petson, such cause must be immediate- 
ly shown in open Court in his presence and in the 
presence of his counsel.” 


It was probably on the analogy of article 34 of the 
Japanese Constitution that the first two clauses. of 
article 22 of the Indian Constitution were framed. 
Article 22 was not in the original Draft Constitution at 
all; and after the “due process” clause was discarded 
by the Constituent Assembly and the present form was 
substituted in its place in article 21, article 22 was 
introduced with a view to provide for some sort of 
clieck in matters of arrest and detention and the 
protection it affords places limitations upon the autho- 
rity of the legislature as well. These protections indeed 
have been denied to cases of preventive detention but 
that again is a question of policy which does not con- 
cern us as a Court. My conclusion, therefore, is that in 
article 21 the word “law” has been used in the sense of 
State-made law and not as an equivalent of law in the 
abstract or general sense embodying the _ princi- 
ples of natural justice. The article presupposes that 
the law is a valid and binding law under the provisions 
of the Constitution having regard to the competency 
of the legislature and the subject it relates to and does 
not infringe any of the fundamental rights which the 
Constitution provides for. 


In the view that I have taken, the question raised 
by Mr. Nambiar that the Preventive Detention Act is 
invalid, by reason of the fact that the procedure it lays 


pO a TES eh 3 
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down is not in conformity with the rules of natural 
justice, does not fall for consideration. It is enough, 
in my opinion, if the law is a valid law which the 
legislature is competent to pass and which does not 
transgress any of the fundamental rights declared in 
Part III of the Constitution. It is also unnecessary to 
enter into a discussion on the question raised by the 
learned Attorney-General as to whether article 22 by 
itself is a self-contained Code with regard to the law_ of 
Preventive Detention and whether or not the procedure 
it lays down is exhaustive. Even if the procedure is 
not exhaustive, it is not permissible to supplement it 
by application of the rules of natural justice. On the 
third point raised by Mr. Nambiar, the only question, 
therefore, which requires consideration is whether sec- 
tion 12 of the Preventive Detention Act is ultra vires of 
the Constitution by reason of its being not in conformity 
with the provision of article 22(7) (a). Article 22€7) (a) of 
the Constitution empowers the Parliament to prescribe 
the circumstances under which, and the class or classes 
of cases in which, a person may be detained for a period 
loxger than three months under any law providing for 
preventive detention without obtaining the opinion of 
_an advisory board in accordance with the provisions 
of sub-clause (a) of clause (4). Section 12 of the Pre- 
ventive Detention Act which purports to be an enact- 
ment in pursuance of article 22(7) (a) of the Constitu- 
tion provides as follows : 


““1) Any person detained in any of the following 
classes of cases or under any of the following circum- 
stances may be detained without obtaining the opinion 
of an advisory board for a period longer than 
three months, but not exceeding one year from the 
date of his detention, namely, where such person has 
been detained with a view to preventing him from 
acting in any manner prejudicial to— 

(a) the defence of India, relations of India with 
foreign powers or the security of India; or 


(b) the security of a State or the maintenance 
of public order.” 


It will be noticed that there are altogether six 
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heads or subjects in the two Items in the legislative 
lists, namely, item No. 9 of List I and Item No.3 of 
List II which deal with preventive detention. Item 
No. 9 of List I mentions reasons connected with defence, 
foreign affairs and security of India, while Item No.3 
of List III speaks of reasons connected with security: 
of a State, the maintenance of public order and the 
maintenance of supplies and services essential to the 
community. With the exception of the last head, all 
the remaining five have been listed in section 12 of 
the Preventive Detention Act and they have been 
mentioned both as circumstances and classes _ of cases 
in which detention for more than three months would be 
permissible without the opinion of any advisory board. 
Mr. Nambiar’s argument is that the mentioning of 
five out of the six legislative heads in section 12 does 
not amount to prescribing the circumstances under 
which, or the classes of cases in which, a person could 
be detained: for more than three months as contein- 
plated by article 22(7) (a). It is also contended that 
in view of the fact that the two items “circumstances” 
and “classes” are separated by the conjunction 
“and”, what the Constitution really contemplated 
was that both these items should be specified and a 
statement or specification of any one of them would 
not be a proper compliance with the provisions of the 
clause. It is further pointed out that the mentioning 
of the same matters as “circumstances” or “classes” 
is not warranted by article 22(7) of the Constitution 
and is altogether illogical and unsound. 


I must say that section 12-has been drafted in a 
rather clumsy manner and certainly it could have been 
framed in a better and more proper way. Under 
article 22(7)(a), the Parliament may specify the 
circumstances under which, and the classes of cases in 
which, the necessity of placing the cases of detention 
for examination by the advisory board could be 
dispensed with. By “classes of cases’ we mean 
certain determinable grougs, the individvials comprised 
in each group being related to one another in a parti- 
cular way which constitutes the determining factor of 
that group. “Circumstances” on the other hand 
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connote situations or conditions which are external to 
the persons concerned. Preventive detention can be 
provided for by law for reasons connected with six 
different matters specified in the relevant items in the 
legislative lists, and whatever the reasons might be, 
there is a provision contained in article 22(4)(a) which 
lays down that detention for miore than three months 
could not be permitted except with the sanction of the 
advisory board. An alternative however has been 
provided for by clause (b) and Parliament has been 
given the option to take away the protection given by 
clause (a) and specify the circumstances and the cases 
when this rule will not apply. I am extremely doubt- 
ful whether the classification of cases made by Parlia- 
ment in section 12 of the Act really fulfils the object 
which the Constitution had in view. The basis of 
classification has been the apprehended acts of the 
persons detained described with reference to the 
general heads mentioned in the items in the _ legislative 
lists as said above. Five out of the six heads have 
-been taken out and labelled as classes of cases to which 
the protection of clause (4) (a) of the article would not 
be available. It is against common sense that ali 
forms of activities connected with these five items are 
equally dangerous and merit the same drastic treat- 
ment. The descriptions are very general and there 
may be acts. of various degrees of intensity and 
danger under each one of these heads, 


Although I do not think that section 12 has been 
framed with due regard to the object which the Consti- 
tution had in view. -I am unable: to say that the sec- 
tion is invalid as being ultra wres the Constitution. 
The Constitution has given unfettered powers to 
Parliament in the matter of making the classifications 
and it is open to the Parliament to adopt any method 
or principle as it likes. If it chose the principle 
implied in the enumeration of subjects under the rele- 
vant legislative heads, it cannot be said that Parlia- 
ment has exceeded its powers. 


I am also unable to hold that both “circumstances” 
as_ well as “classes” have to be prescribed in order to 
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comply with the requirement of sub-clause (a) of article 
22(7). The sub-clause (a) of the article lays down a 
purely enabling provision and Parliament, if it so 
chooses, may pass any legislation in terms of the same. 
Where an optional power is conferred on certain 
authority to perform two separate acts, ordinarily it 
would not be obligatory upon it to perform both; it 
may do either if it so likes. Here the classes have been 
specified and the classes apparently are composed of 
persons who are detained for the purpose of preventing 
them from committing certain apprehended acts. Iam 
extremely doubtful whether the classes _ themselves 
could be described as “circumstances” as they purport 
to have been done in the _ section. “Circumstances” 
would ordinarily refer to conditions like war, rebeilion, 
communal disturbances and things like that, under 
which extra precaution might be necessary and _ the 
detention of suspected persons beyond the period of 
three months without the sanction of the advisory 
board might be justified. It is said that the likelihood 
of these persons committing the particular acts which 
are specified might constitute “circumstances.” In my 
opinion, that is not a plain and sensible interpretation. 
But whatver that may be, as I am_ of opinion that it 
is not obligatory on Parliament to prescribe both the 
circumstances and the classes of cases, I am unable 
to hold that section 12 is ultra wires the Constitution 
because the circumstances are not mentioned. As I 
have said at the beginning, the draft is rather clumsy 
and I do not know why ‘Parliament used the word “or” 
when in the Constitution itself the word “and” has 
been used. 


In the fourth and last point raised by Mr. Nambiar 
the principal question for consideration is the validity 
of section 14 of _ the Preventive Detention Act. Sub- 
section (1) of section 14 prohibits any Court from 
allowing any statement to be made or any _ evidence 
to be given before it of the substance of any communi- 
cation made under section 7 of the grounds on which 
a detention order has been made against any person 
or any representation made by him against such 
order. It further provides that no Court shall be 
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entitled to require any public officer to produce _ before 
it or to disclose the substance of any such communica- 
tion or representation made or the proceedings of an 
advisory board or that part of the report of an 
advisory board which is confidential. Sub-section (2) 
further provides that . : 


“It shall’ be an offence punishable with imprison- 
ment for a term which may extend to one year, or with 
fine, or with both, for any person to disclose or publish 
without the previous authorisation of the Central 
Government or the State Government, as the case 
may be, any contents or hatter purporting to be 
contents of any such communication or representation 
as is referred to in sub-section (1) : 


Provided that nothing in this . sub-section shall 
apply to a disclosure made to his legal adviser by a 
person who is the subject of a detention order.” 


The provisions of this section are obviously of a 
most drastic character. It imposes a ban on the 
Court and prevents it from allowing any statement to 
be made or any evidence produced before it of the 
substance of any communication made to the detenu 
apprising him of the grounds upon which the detention 
order was made. The Court is also incompetent to 
look into the proceedings before the advisory board or 
the report of the latter which is confidential. Further 
the disclosure of such materials has been made a 
criminal offence punishable with imprisonment for a 
term which may extend. ta one year. Mr. Nambiar’s 
contention is that these restrictions render utterly 
nugatory the provisions of article 32 of the Constitu- 
tion which guarantees to every person the right to 
move this Court by appropriate proceedings for the 
enforcement of the rights conferred by Part III of the 
Constitution. It is not disputed that the petitioner 
has the right of moving this Court for a writ of Aabeas 
.corpus, and unless the Court is in a position to look 
into and examine the grounds upon which the 
detention order has been made, it is impossible for 
it to come to any decision on the point and pass a 
proper judgment. Though the right to move this 
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Court is not formally taken away, the entire proceed- 
ings are rendered ineffective and altogether iilusory. 
On behalf of the respondent, it is pointed out that 
article 32 guarantees only the — right to constitutional 
remedy for enforcement of the rights which are 
declared by the Constitution. if there are no rights 
under the Constitution, guaranteed toa _ person 
who is detained under any law of preventive deten- 
tion, no question of enforcing such rights by 
an approach to this Court at il arises. I do not 
think that this argument proceeds ona _ sound 
basis; and in my opinion, section 14 does .take 
away and materially curtails some of the fundamental 
rights which are guaranteed by the Constitution itself. 
Article 22, clause (5), of the Constitution lays down as 
a fundamental right that when a person is detained 
for preventive detention, ‘the authority making the 
order shall, as soon as may be, communicate to such 
person the grounds on which the order has been made, 
and shall afford him the earliest opportunity of making 
a representation against the order. Under clause (6), 
the authority need not disclose such facts as it con- 
siders to be against public interest to disclose. But so 
far as the grounds are concerned, the disclosure is not 
prohibited under any circumstance. It is also incum- 
bent upon the detaining authority to afford a detenu the 
earliest opportunity of making a representation against 
the detention order. It has been held in several cases, 
and in my opinion quite rightly, that if the grounds 
supplied to a detained person are of such a vague and 
indefinite character that no proper and adequate. 
representation could be made in reply to the same, 
that itself would be an infraction of the right which 
has been given to the detenu under law. In my opi- 
nion, it would not be possible for the Court to decide 
whether the provisions of article 22, clause (5), have 
been duly complied with and the fundamental right 
guaranteed by it has been made available to the 
detenu unless the grounds communicated to him under 
the provisions of this article are actually produced 
before the Court. Apart from this, it is also open to 
the person detained to contend that the detention 
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order has been a mala fide exercise of power by the 
detaining authority and that the grounds upon which 
it is based, are not proper or relevant grounds which 
would justify detention under the provisions of the 
law itself. These rights of the detenu would for all 
practical purposes be rendered unenforceable if the 
Court is precluded from looking into the grounds which 
have been supplied to him under section 7 of the 
Preventive Detention Act. In my opinion, section 14 
of the Preventive Detention Act does materially affect 
the fundamental rights declared under Part III of the 
Constitution and for this reason it must be held to be 
illegal and ultra vires. It is not disputed, however, 
that this section can be severed from the rest of the 
Act without affecting the other provisions of the Act 
in any way. The whole Act cannot, therefore, be held 
to be ultra vires. 

Mr. Nambiar has further argued that section 3 
of the Act also contravenes the provisions of article 32 
of the Constitution, for it makes satisfaction of the 
particular authorities final in matters of preventive 
detention and thereby prevents this Court from 
satisfying itself as to the propriety of the detention 
order. This contention cannot succeed as no infraction 
of any fundamental right is involved in it. As has 
been pointed out already, this Court cannot interfere 
unless it is proved that the power has been exercised 
by the authorities in a mala fide manner or that 
the grounds are not proper or relevant grounds which 
justify detention. The provisions are undoubtedly 
harsh, but as they do not take away the rights under 
articles 21 and 22 of the Constitution, they cannot ‘be 
held to be illegal or wltra vires. 

The result, therfore, is that, in my opinion, the 
Preventive Detention Act must be declared to be intra 
vires the Constitution with the exception of section 14 


which is held to be illegal and ultra vires. The’ 


present petition, however, must stand dismised, though 
it may be open to the petitioner to make a fresh 
application if he so chooses and if the grounds that have 
been supplied to him under section 7 of the Act do 
furnish adequate reasons for making such application. 
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Das J.—I am likewise of opinion that this appli- 
cation should be dismissed. 


The contention of learned counsel appearing in 
support of this application is that the provisions of 
the Preventive Detention Act, 1950 (Act IV of 1950), 
are extremely drastic and wholly unreasonable and 
take away or, in any event, considerably abridge the 
fundamental rights conferred on the citizens by the 
provisions of Part III of the Constitution and that 
this Court should declare the Act wholly void under 
article 13(2) of the Constitution and set the petitioner 
at liberty. 


It is necessary to bear in mind the scope and 
ambit of the powers of the Court under the Constitu- 
tion. The powers of the Court are not the same under 
all Constitutions. In England Parliament is supreme 
and there is no limitation upon its legislative powers. 
Therefore, a law duly made by Parliament cannot 
be challenged in any Court. The English Courts have 
to interpret and apply the law; they have no authority 
to declare such a law illegal or unconstitutional. By 
the American Constitution the legislative power of 
the Union is vested in the Congress and in a sense the 
Congress is the supreme legislative power. But the 
written Constitution of the United States is supreme 
above all the three limbs of Government and, _there- 
fore, the law made by the Congress, in order to be valid, 
must be in conformity with the provisions of the 
Constitution, If it is not, the Supreme Court will 
intervene and declare that law to be unconstitutional 
and void. As will be seen more fully hereafter, the 
Supreme Court of the United States, under the leader- 
ship of Chief Justice Marshall, assumed the power to 
declare any law unconstitutional on the ground of its 
not being in “due process of Jaw”, an expression to be 
found in the Fifth . Amendment (1791) of the United 
States Constitution and the Fourteenth Amendment 
(1868) which related to the State Constitutions. It is 
thus that the Supreme Court established its own 
supremacy over the executive and the Congress. In 
India the position of the Judiciary is somewhere in 
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between the Courts in England and the United States. 
While in the main leaving our Parliament and_ the 
State Legislatures supreme in their respective legisla- 
tive fields, our Constitution has, by some of the articles, 
put upon the Legislatures certain specified limitations 
some of which will have to be discussed _ hereafter. 
The point to be noted. however, is that in so far as 
there is anv limitation on the legislative power, the 
Court must, on a complaint being made to it, scrutinise 
and ascertain whether such limitation has been trans- 
gressed and if there has been any transgression the 
Court will courageously declare the law unconstitu- 
tional, for the Court is bound by its oath to uphold the 
Constitution. But outside the limitations imposed on 
the legislative powers our Parliament and the State 
Legislatures are supreme in their respective legislative 
fields and the Court has no authority to question the 
wisdom or policy of the law duly made by the appro- 
prfite legislature. Our Constitution, unlike the English 
Constitution, recognises the Court’s supremacy over 
the legislative authority, but such supremacy is a very 
limited one, for’ it is confined tothe field where the 
legislative power is circumscribed by limitations put 
upon it by the Constitution itself. Within this 
restricted field the Court may, ona scrutiny of the law 
made by the Legislature, declare it void if it is found 
to have transgressed the constitutional limitations. But 
our Constitution, unlike the American Constitution, 
does not recognise the absolute supremacy of the Court 
over the legislative authority in all respects, for outside 
the restricted field of constitutional limitations our 
Parliament and the State Legislatures are supreme in 
their respective legislative fields and in that wider field 
there is no scope for the Court in India to play the role 
of the Supreme Court of the United States. It is well 
for us to constantly remember this basic limitation on 
our own powers. 


The impugned Act has been passed by Parliament 
after the Constitution came into force. Article 246 
gives exclusive power to Parliament to’ make laws with 
respect to any of the matters enumerated in List I in 
the Seventh Schedule and it gives exclusive power to 
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the State Legislatures to make laws with respect to 
any of the matters specified in List II of that Schedule. 
It also gives concurrent power to Parliament as well as 
to the State Legislatures to make laws with respect to 
any of the matters enumerated in List IH in the 
Seventh Schedule. Residuary powers of legislation are 
vested in Parliament under article 248. 

The first thing to note is that under Entry 9 of 
List I the Parliament and under Entry 3 in List III 
both, Parliament and the State Legislatures are em- 
powered to make laws for preventive detention for 
reasons connected with the several matters specified in 
the respective entries. This legislation is not condi- 
tioned upon the existence of any war with a foreign. 
power or upon the proclamation of emergency under 
Part XVHI of the Constitution. Our Constitution has, 
therefore, accepted preventive detention as the subject- 
matter of peace-time legislation as distinct from emer- 
gency legislation. It is a novel feature to provide “for 
preventive detention in the Constitution. There is no 
such provision in the Constitution of any other country 
that I know of. “Be that as it may, for reasons good 
or bad, our Constitution has deliberately and plainly 
given power to Parliament and_ the State Legislatures 
to enact preventive detention laws even in peace- 
time. To many of us a preventive detention law is 
odious at all times but what I desire to emphasise is 
that it is not for the Court to question the wisdom and 
policy of the Constitution which the people have given 
unto themselves. This is another basic fact which the 
Court must not overlook. 


The next thing to bear in mind is that, if there 
were nothing else in the Constitution, the legislative 
powers of Parliament and the State Legislatures in 
their respective fields would have been absolute. In 
such circumstances the Court would have been entitled 
only to scrutinise whether Parliament or the State 
Legislature had, in making a particular law, over- 
stepped its legislative field and encroached upon the 
legislative field of the other legislative power, but 
could not have otherwise questioned the validity of any 
law made by the Parliament or the State Legislatures. 
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Thus under Entry 9 of | List I the Parliament and under 
Entry 3. of List HI the Parliament and the State 
Legislature could make as drastic a preventive deten- 
tion law as it pleased. Such a law might have author- 
ised a policeman, not to speak of a District Magistrate 
or Sub-Divisional Magistrate or the Commissioner of 
Police, to take a man, citizen or non-citizen, into 
custody and keep him in detention for as long as he 
pleased. This law might not have made any provision 
for supp'ying to the detenu the grounds of his deten- 
tion or affording any opportunity to him to make any 
representation to anybody or for setting up any 
advisory board at all. Likewise, under Entries 1 and 
2 in List III the Parliament or the State Legislature 
might have added as many new and novel offences as 
its fancy might have dictated and provided for any 
cruel penalty ranging from the maiming of the limbs 
to beiling to death in oil or repealed the whole of the 
Code of Criminal Procedure and provided for trial by 
battle or ordeal or for conviction by the verdict of a 
sorcerer or a soothsayer. Such law might have forbid- 
den any speech criticising the Government, however 
mildly, or banned all public meetings or prohibited 
formation of all associations under penalty of law. 
Under Entry 33 of List I the Parliament might have 
made a law for acquiring anybody's properties for the 
purposes of the Union without any compensation and 
under Entry 36 in List III the State Legislature could 
do the same subject to the provisions of Entry 42 in 
List III which empowers the making of a law laying 
down principles for payment of compensation which 
might be anything above nothing. Under Entry 81 
Parlrament could have made any law restricting or- 
even ‘prohibiting inter-State migration so that a Bengali 
would not be able to move into and settle in Bihar or 
vice versa. It is needless to multiply instances of 
atrocious laws which Parliament or the State Legis- 
lature might have made under article 246 read with the 
different lists if there were nothing else in the Constitu- 
tion. Our Legislatures, subject to the limitation of 
distribution _ of legislative powers, would have been as 


supreme in their respective legislative fields as the 
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English Parliament is and has been. The Court in 
India, in such event, would have had to take the law 
duly made, interpret it and apply it. It would not 
have been entitled to utter a word as to the propriety 
of the particular law, although it might have shuddered 
at the monstrous atrocities of such law. 


Our Constitution, however has not accepted this 
absolute supremacy of our Parliament or the State 
Legislature. Thus by article 245 (1) the legislative 
power is definitely made “subject to the provisions of 
this Constitution.” Turning to the Constitution, 
article 13(2) provides as follows: 


“The State shall not make any law which takes 
away or abridges the rights conferred by this Part 
and any law made: in contravention of this clause 
shall to the extent of the contravention, be void.” 


This clearly puts a definite limitation on the wide 
legislative powers given by article 246. It is certainly 
within the competency of the Court to judge and 
declare whether there has been any contravention of 
this limitation. In this respect again the Court has 
supremacy over the Legislature. 


From the provisions so far referred to, it clearly 
follows that there are two principal limitation to the 
legislative power of Parliament, namely,— 


(i) that the law must be within the legislative 
competence of Parliament as prescribed by article 
246; and 

(ii) that such law must be subject to the pro- 
visions of the Constitution and must not take away or 
abridge the rights conferred by Part III. 


There can be no questton—and, indeed, the learned 
Attorney-General does not contend otherwise—that 
both these matters are justiciable and it is open to the 
Courts to decide whether Parliament has transgressed 
either of the limitations upon its legislative power. 

Learned counsel for the petitioner does not say 
that the impugned Act is ultra vires the legislative 
powers of Parliament as prescribed by article 246. 


His contention is that the impugned Act is void _ 
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because it takes away or abridges the fundamental 
rights of citizens conferred by Part HI of the Consti- 
tution. It is, therefore, necessary to ascertain first the 
exact nature, extent and scope of the particular funda- 
mental right insisted upon and then to see whether the 
impugned Act has taken away or, in any way, abridg- 
ed the fundamental right so ascertained. 


Civil rights of a person are generally divided into 
two classes, namely, the rights attached to the person 
(74s personarum) and the rights to things, z.., pro- 
perty (jus. rerum). Of the rights attached to the 
person, the first and foremost is the freedom of life, 
which means the right to live, ze., the right that one’s 
life shall not be taken away except under authority of 
law. Next to the freedom of life comes the freedom of 
the person, which means that one’s body shall not be 
touched, violated, arrested or imprisoned and one’s 

. limbs shall not be injured or maimed except under 
authority of law. The truth of the matter is that the 
right to live and the freedom of the person are the 
primary rights attached to the person. If a man’s 
person is free, it is then and then only thathe can 
exercise a variety of other auxiliary rights, that is to 
say, he can, within certain limits, speak what he likes, 
assemble where he likes, form. any associations or 
unions, move about freely as his “own inclination may 
direct,” reside and settle anywhere he likes and practise 
any profession or carry on any occupation, trade or 
business. These are attributes of the freedom of the per- 
son and are consequently rights attached to the person. 
It should be clearly borne in mind that these are not ali 
the rights attached to the person. Besides them there 
are varieties of other rights which are also the attribu- 
tes of the freedom of the person. All rights attached to 
the person are usually called personal liberties and 
they are too numerous to be enumerated. Some of these 
auxiliary rights are so important and fundamental 
that they are regarded and valued as separate and in- 
dependent rights apart from the freedom of the person. 


Personal liberties may be compendiously summed 
up as the right to do as one pleases within the law. I 
14-3 §. C. India/58 
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say within the law because liberty is not unbridled 
licence. It is what Edmund . Burke called “regulated 
freedom.” Said Montesquieu ‘in Book III, Ch. 3, of 
his Spirit of the-Laws : 


“In Governments, that is, in societies directed by 
laws, liberty can consist only in the power or doing 
what we ought to will, and in not being constrained to 
do what we ought not to will. We must have con- 
tinually present to our minds the difference between 
independence and liberty. Liberty is a right of doing 
whatever the laws permit, and if a citizen could do 
what they forbid, he would no longer be possessed of 
liberty, because all his fellow-citizens would enjoy the 
same power.” 


To the same effect are the following observations 
of Webster in his Works’ Vol. II, p. 393: 


“Liberty is the creation of law, — essentially 
different from that authorised licentiousness that 
trespasses on right. It is a legal and refined idea, the 
offspring of high civilization, which the savage never 
understands, and never can understand. Liberty 
exists in proportion to wholesome testraint; the more 
restraint on others to keep off from us, the more liberty 
we have. It is an error to suppose that liberty consists 
in a paucity of laws....The working of our complex 
system, full of checks and restraints on legislative, 
executive and judicial power is favourable to liberty 
and justice. These checks and restraints are so many 
safeguards set around individual rights and _ interests. 
That man is free who is protected from injury.” 


Therefore, putting restraint .on the freedom of 
wiong doing of one person is really securing the liberty 
of the intended victims. To curb the freedom of the 
saboteur or surreptitiously removing the fish plates 
from the railway lines is to ensure the safety and liberty 
of movement of the numerously innocent and unsuspect- 
ing passengers. Therefore, restraints on liberty should 
be judged not only subjectively as applied toa few 
individuals who come within their operations but also 
objectively as securing the libetry of a far greater 
number of individuals. Social interest in individual 
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liberty may well have to be subordinated to other 
greater social interests. If a Jaw ensures and _ protects 
the greater social interests then such law will be a 
wholesome and beneficent law although it may infringe 
the liberty of some individuals, for it will ensure for 
the greater liberty of the rest of the members of the 
society. At the same time, our liberty has also to be 
guarded against executive, legislative as well as judici- 
al usurpation of powers and prerogatives. Subject to 
certain restraints on individuals and reasonable checks 
on the State every person has a variety of personal 
liberties too numerous to be catalogued. As will be 
seen more fully hereafter, our Constitution has recog- 
nised personal liberties as fundamental rights. It has 
guaranteed some of them under article 19(1) but put 
restraints on them by clauses (2) to (6). It has put 
“checks on the State’s legislative powers by articles 21 
and 22. It has by providing for preventive detention, 
recognised that individual liberty may be subordinated 
to the larger social interests. 


Turning now to the Constitution I find that Part 
WMl is headed and deals with “Fundamental Rights” 
under seven heads, besides “General” provisions 
(articles 12 and 13), namely “Right to Equality” 
(articles 14 to 18), “Right to Freedom” (articles 19 to 
22), “Right against Exploitation” (articles 23 and 24), 
“Right to Freedom of Religion” (articles 25 to 28), 
“Cultural and Educational Rights” (articles 29 and 
30), “Right to Property” (article 31), “Right to Con- 
stitutional Remedies” (articles 32 to 35). Under the 
heading “Right to Freedom” are grouped four articles, 
19 to 22. Article 19(1) is in the following terms:— 

“(1) All citizens shall have the right— 

(a) to freedom of speech and expression; 

(b) to assemble peaceably and without arms; 

(c) to form associations or unions; 

(d) to move freely throughout the territory of 

India ; 

(e) to reside and settle in any part of the territory 

of India ; : 

(f) to acquire, hold and dispose of property;. and 
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(gz) to practise any profession, or to carry on 
any occupation, trade or business.” 


It will be noticed that of the seven rights protect- 
ed by clause (1) of article 19, six of them, namely, (a), 
(b), (c), (d), (e) and (g) are what are said to be rights 
attached to the person (jus personarum). The remain- 
ing item, namely, (£) is the right to property (jus re- 
ram). If there were nothing else in article 19 these 
rights would have been absolute rights and the _ protec- 
tion given to them would have completely debarred 
Parliament or any of the State Legislatures from mak- 
ing any law taking away or abridging any of those 
rights.. But a perusal of article 19 makes it abund- 
antly clear that none of the seven rights enumerated in 
clause (1) is an absolute right, for each of these rights 
is liable to be curtailed by laws made or to be made 
by the State to the extent mentioned in the several 
clauses (2) to (6) of that article. Those clauses save 
the power of the State to make laws imposing certain 
specified restrictions on the several rights. The nett 
result is that the unlimited legislative power given by 
article 246 read with the different legislative lists in 
the Seventh Schedule is cut down by the provisions of 
article 19 and all laws made by the State with respect 
to these rights must. in order to be valid, observe these 
limitations. Whether any law has in fact transgressed 
these limitations is to be ascertained by the Court and 
if in its view the restrictions imposed by the law are 
greater than what is permitted by clauses (2) to (6) 
whichever is applicable the Court will declare the 
same to be unconstitutional and, therefore, void under 
article 13. Here again there is scope for the application 
of the “intellectual yardstick” of the Court. If, how- 
ever, the Court finds, on scrutiny, that the Jaw has not 
overstepped the constitutional limitations. the Court 
will have to uphold the law, whether it likes the law 
or not. 


The first part of the argument is put broadly, 
namely, that personal liberty is generally guaranteed 
by the Constitution by article 19(1) and that the Pre- 
ventive Detention Act, 1950 has imposed unreasonable 
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restrictions thereon in violation of the provisions of 
clauses (2) to (6) of that article. The very first ques- 
tion that arises, therefore, is as to whether the freedom 
of the person which is primarily and directly suspended 
or destroyed by preventive detention is at all governed 
by article 19(1). If personal liberty as such is guaran- 
teed by any of the sub-clauses of article 19(1) then why 
has it also been protected by article 21? The answer 
suggested by learned counsel for the petitioner is that 
personal liberty as a substantive right is protected by 
article 19(1) and article 21 gives only an additional 
protection by prescribing the procedure according 
to which that right may be taken away. I am un- 
able to accept this contention. If this argument were 
correct, then it would follow that our Constitution does 
not guarantee to any person, citizen or non-citizen, the 
freedom of his life as a substantive right at all, for the 
substantive right to life does not fall within any of the 
sub-clauses of clause (1) of article 19. It is retorted in 
reply that no constitution or human laws can guarantee 
life which is the gift of God who alone can guarantee 
and protect it. On a parity of reasoning no Constitu- 
tion or human laws’ can in that sense guarantee free- 
dom of speech or free movement, for one may be struck 
dumb by disease or may lose the use of his legs by 
paralysis or as a result of amputation. Further, what 
has been called the procedural protection of article 21 
would be an act of supererogation, for when God takes 
away one’s life whatever opportunity He may have had 
given to Adam to explain his conduct before sending 
him down, He is not likely in these degenerate days to 
observe the requirements of notice or fair trial before 
any human tribunal said to be-required by article 21. 
The fifth Amendment and the Fourteenth Amendment 
of the American Constitution give specific protection 
to life asa substantive right. So does article 31 of 
the Japanese Constitution of 1946. There is no reason 
why our Constitution should not do the same. The 
truth is that article 21 has given that protection to life 
as a substantive right and that as will be seen here- 
after, that article properly understood does not pur- 
port to prescribe any particular procedure at all. The 
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further astounding result of the argument of counsel 
for the petitioner will be that the citizen of India 
will have only the rights enumerated in article 19 
clause (1) and no other right attached to his person. 
As I have already stated, besides the several rights 
mentioned in the several sub-clauses of article 19(1) 
there are many other personal liberties which a 
free man, f¢.,a man who has the freedom of his 
person, may exercise. Some of those other rights have 
been referred to by Harries C. J. of Calcutta in his un- 
reported judgment in Miscellaneous Case No. 166 of 1950 
(Kshitindra v. The Chief Secretary of West Bengal) 
while referring the case to a Full Bench in the follow- 
ing words:— P 

“It must be remembered that a free man has far 
more and wider rights than those stated in article 19 
(1) of the Constitution. For example, a free man can 
eat what he likes subject to rationing laws, work as 
much as he likes or idle as much as _ he likes. He can 
drink anything he likes subject to the licensing laws 
and smoke and doa hundered and one things which are 
not included in article 19. If freedom of person was 
the result or article 19, then a free man would only 
have the seven rights mentioned in that article. But 
obviously the free man in India has far greater rights.” 

I find myself in complete agreement with the learned 
Chief Justice on this point. If it were otherwise, the 
citizen’s right to. eat what he likes will be liable to 
be taken away by the excutive fiat of the Civil Supply 
Department without the necessity of any rationing 
laws. The Government may enforce prohibition with- 
out any prohibition laws or licensing laws ‘and so on. 
I cannot accept that our Constitution intended to give 
no protection to the bundle of rights which, together 
with the rights mentioned in sub-clauses (a) to (e) and 
(g) make up personal liberaty. Indeed, I regard it as a 
merit of our Constitution that it does not attempt [6 
enumerate exhaustively and the personal rights but 
uses the compendious expression ‘personal liberty” in 
article 21, and protects all of them. 


It is pointed out that in the original draft the 
word “liberty” only was used as in the American 
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Constitution but the Drafting Committee added the 
word “personal” to make it clear that what was 
being protected by what is now article 21 was not 
what had already been protected by what is now article 
19. If it were permissible to refer to the Drafting 
Committee’s report, it would be another answer to the 
contentions of learned counsel for the petitioner that 
personal liberty as a substantive right was protected 
by article 19. I do not, however, desire to base 
my judgment on the Drafting Committee’s report «and 
I express no opinion as to its admissibility. What- 
ever the intentions ot the Drafting Committeé might 
have been, the Constitution as finally passed has in 
article 21 used the words “personak liberty” which 
have a definite connotation in law as I have explained. 
It does not mean only liberty of the person but it 
means liberty or the rights attached to the person (jus 
personarum). The expressions “freedom of life” or 
“personal liberty” are not to be found in article 19 
and it is straining the language of article 19 to squeeze 
_ in personal liberty into that article. In any case the 
right to life cannot be read into article 19. 

Article 19 being confined, in its operation, to citi- 
zens only, a non-citizen will have no protection for his 
life and personal liberty except what has been called 
the procedural protection of article 21. If there be no 
substantive right what will the procedure protect? 
I recognise that it is not imperative that a foreigner 
should have the same privileges as are given to a citi- 
zen, but if article 21 is construed in the way I have 
suggested even a foreigner will have equal protection 
for his life and .pérsonal liberty before the laws of our 
country under our Constitution. I am unable, _ there- 
fore, for all the reasons given above, to agree that 
personal liberties are the result of article 19 or that 
that article purports to protect all of them. 

It is next urged that the expression “personal 
liberty” is synonymous with the right to move freely 
and, therefore, comes directly under article 19(1) (d). 
Reference is made to the unreported dissenting judg- 
ment of Sen J. of Calcutta in Miscellaneous Case No. 
166 of 1950 while referring that case to a Full Bench. 
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In his judgment Sen J. quoted the following passage 
from Blackstone’s Commentaries:— 

“Next to personal security the law of England 
regards, asserts and preserves, the personal liberty of 
individuals. This personal liberty consists in the 
power of locomotion, of changing situation, or moving 
one’s person to whatsoever place one’s own inclination 
may direct, without imprisonment or restraint, unless 
by due course of law.” [Page 73 of George Chase’s 
Edition (4th Edition) of Blackstone, Book 1, chapter I.] 

On the authority of the above passage the learned 
Judge concluded that personal liberty came within 
article 19(1)(d). I am unable to.agree with the learned 
Judge's conclusion. On a perusal of Chapter I of Book 
I of Blackstone’s Commentaries it will appear that the 
learned commentator divided the rights attached to 
the person (jus personarum) into two classes, namely, 
“personal security’ and “personal liberty.” Under 
the head “personal security” Blackstone included  sev- 
eral rights, namely, the rights to life, limb, body, 
health and reputation, and under the head “personal 
liberty” he placed only the right of free movement. 
He first dealt with the several rights, classified by him 
under the head “personal security” and then proceeded 
to say that next to those rights came personal liberty 
which according to his classification consisted only in 
the right of free locomotion. There is no reason to sup- 
pose that in article 21 of our Constitution the expres- 
sion “personal liberty” has been used in the restricted 
sense in which Blackstone used it in his Commentaries. 
If “personal liberty” in article 21 were synonymous 
with the right to move freely which* is mentioned in 
article 19(1) (d), then the astounding result will be 
that only the last mentioned right has; what has been 
called the procedural protection of article 21 but none of 
the other rights in the other sub-clauses of article 19 
(1) has any procedural protection at all. According 
to learned counsel for the petitioner the procedure re- 
quired by article 21 consists of notice and a right of 
hearing before an impartial tribunal. Therefore, ac- 
cording to him, a man’s right of movement cannot be 
taken away without giving him notice and a fair trial 
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-before an impartial tribunal but he may be deprived 
of his freedom of speech or his property or any of his 
other rights without the formality of any procedure at 
all. The proposition has only to be stated to be rejected. 
In my judgment, article 19 protects some of the import- 
ant attributes of personal liberty as independent rights 
and the expression “personal liberty” has been used 
in article 21 as a compendious term including within 
its meaning all the varieties of rights which go to make 
up the personal liberties of men. 


Learned counsel for the petitioner next contends 
that personal liberty undoubtedly means or includes 
the freedom of the person and the pith and sub- 
stance of the freedom of the person is right to move 
about freely and consequently a preventive detention 
law which destroys or suspends the freedom of the 
person must inevitably destroy or suspend the right of 
free movement and must necessarily offend against the 
protection given to the citizen by article 19 (1) (d) 
unless it -satisfies the test of reasonableness laid down 
in clause (5). The argument is attractive and requires 
serious consideration as to the exact purpose and scope 
of sub-clause (d) of article 19(1). 


There are indications in the very language of 
article 19 (1) (d) itself that its ,purpose is to protect not 
the general right sof free movement which emanates 
from the freedom of the person but only a specific and 
limited aspect of it, namely, the special right of a free 
citizen of Indian to move freely throughout the Indian 
territory, i.¢., from one State to another within the 
Union. In other words, it guafantees, for exampie, 
that a free Indian citizen ordinarily residing in the 
State of West Bengal will be free to move from West 
Bengal to Bihar or to reside and settle in Madras or 
_the Punjab without any let or hindrance other than as 
provided in clause (5). It is this special right of move- 
ment of the Indian citizen in this specific sense and 
for this particular purpose which is protected by 
article 19(1) (d). It is argued on the authority of a 
decision of a Special Bench of the Calcutta High Court 
presided over. by Sen J. in Sunil Kumar v. The Chief 
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Secretary of West Bengal {') that the words “through- 
out the territory of India” occurring in that sub-clause 
only indicate that our Constitution does not guarantec 
to its citizens the right of free movement in or-intu 
foreign territory and that those words have been added. 
to save passport restrictions. I am unable to accept 
this interpretation. Our Constitution cannot possibly 
give to any of its citizens any right of free movement 
in a foreign country and it was wholly superfluous to 
specifically indicate this in the Constitution, for that 
would have gone without saying. The words “through- 
out the territory of India” are not used in connection 
with most of the other sub-clauses of clause (1) of 
article 19. Does such omission indicate that our Con- 
stitution guarantees to its citizens freedom, of speech 
and expression, say, in Pakistan? Does it guarantee to 
its citizens a right to assemble or to form associations 
or unions in a foreign territory? Clearly not. Therefore, 
it was not necessary to use those words in sub-clause (d) 
to indicate that free movement in foreign counties 
was not being guaranteed. It is said .that by the use 
of those words the Constitution makes it clear that no 
guarantee was being given to any citizen with regard 
to emigration from India without a passport and _ that 
the freedom of movement was restricted within the 
territory of India. Does-the omission of those words 
from article 19(1) (a) indicate that the citizen of India 
has been guaranteed such freedom of speech and ex- 
pression as will enable him to set up a broadcasting 
station and broadcast his views arid expressions __ to 
foreign lands without a licences? Clearly not. Dropping 
this line of argument ‘and adopting a totally new line 
of argument it is said that by the us¢ of the words 
“throughout the territory of India” the Constitution in- 
dicates that the widest right of free movement that it 
could possibly give to its citizens has been given. Does, 
then, the omission of those words from the other sub- 
clauses indicate that the Constitution has kept back. 
some parts of those rights even beyond the limits of 
the qualifying clauses that follow? Do not those 
other rights prevail throughout the Indian territory? 
(1)54 C. W. N. 394. 
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Clearly they do, even without those words. Therefore, 
those words must have been used in sub-clause (d) for 
some other purpose. That other purpose, as far as I 
- can apprehend it, is to indicate that free movement 
from one State to another within the Union is protect- 
ed so that Parliament may not by a law made under 
Entry 81 in List I curtail it beyond the limits prescrib- 
ed by clause (5) of article 19. Its purpose, as I read 
it, is not to provide protection for the general right of 
free movement but to secure a specific and special right 
of the Indian citizen to move freely throughout the 
territories of India regarded as an independent addi- 
tional right apart from the general right of locomotion 
emanating from the freedom of the person. It is a 
guarantee against unfair discrimination in the matter 
of free movement of the Indian citizen throughout the 
{ndian Union. In short, it is a protection against 
provincialism. It has nothing to do with the freedom 
of the person as such. That is guaranteed to every 
person, citizen or otherwise, in the manner and to the 
extent formulated by article 21. 


Clause (5) of article 19 qualifies sub-clause (d) of 
clause (1) which should, therefore, be read in the light 
of clause (5). The last mentioned clause permits the State 
to impose reasonable restrictions on the exercise of the 
right of free movement throughout the territory of India 
as explained above. Imposition of reasonable _restric- 
tions clearly implies that the right of free movement is 
not entirely destroyed but that parts of the right remain. 
This reasonable restriction can be imposed either in 
the interest of the general public or for the protection 
of the interests of any Scheduled Tribe. The Scheduled 
Tribes usually reside in what are called the Scheduled 
Areas. The provision for imposing restriction an the 
citizens’ right of free movement in the interests of the 
Scheduled Tribes clearly indicates that the restriction is 
really on his right of free movement into or within the 
Scheduled Areas. Jt means that if it be found necessary 
for the protection of the Scheduled Tribes the citizens 
may be restrained from entering into or moving about 
in the Scheduled Areas although they are left quite free 
to move about elsewhere. This restraint may well be 
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necessary for the protection of the members of the 
Scheduled Tribes who are generally impecunious and 
constitute a backward class) They may need protec- 
tion against money-lenders or others who may be out 
to exploit. them. They may have to be protected 
against their own impecunious habits which may result 
in their selling or mortgaging their hearths and homes. | 
Likewise, the free movemem of citizens may have te 
be restricted in the interest of the general public. A 
person suffering from an infectious disease may be pre- 
vented from moving about and spreading the disease 
and regulations for his segregation in the nature of 
quarantine may have to be introduced. Likewise, 
healthy people may be prevented, in the interests of 
the general public from entering a plague-infected 
area. There may be protected places, e¢.g., forts or 
other strategic places, access whereto may have to be 
regulated or even prohibited in the interests of the 
general public. The point to be noted, however, is 
that when free movement is thus restricted, whether’ in 
the interest of the general public or for the protection 
of the Scheduled Tribes, such restriction has reference 
generally to a certain local area which becomes the 
prohibited area but the right of free movement in all 
other areas in the Union is left unimpaired. The 
circumstance that clause (5) contemplates only the 
taking away of a specified area and thereby restricting 
the field of the exercise of the right conferred by sub- 
clause (d) of clause (1) indicates to my mind that sub- 
clause (d) is concerned, not with the freedom of the 
person or the general right of free movement but with 
a specific aspect of it regarded as an independent right 
apart from the freedom of the person. In other words, 
in sub-clause (d) the real emphasis is on the words 
“throughout the territory of India.” The purpose of 


‘article 19(1) (d) is to guarantee that there shall be no 


State barrier. It gives protection against provincialism. 
It has nothing to do with the freedom of the person as 
such. 


Finally, the ambit and scope of the rights protec-. 
ted by article 19(1) have to be considered. Does it 
protect the right of free movement and _ the other 


S.C.R. SUPREME COURT REPORTS 303 


personal rights therein mentioned in all circumstances 
irrespective of any other consideration? | Does it not 
postulate a capacity to exercise the rights? Does its 
protection continue even though the citizen lawfully 
loses his capacity, for exercising those rights? How can 
the continuance of those personal rights be compatible 
with the lawful detention of the person? These per- 
sonal rights and lawful detention cannot go together. 
Take the case of a person who has been properly con- 
victed of an offence punishable under a section of the 
Indian Penal Code as to the reasonableness of which 
there is no dispute. His right to freedom of speech is 
certainly impaired. Under clause (2) the State may make 
a law relating to libel, slander, defamation, contempt 
of Court or any matter which offends against decency 
or morality or which undermines the security of, or 
tends to overthrow, the State. Any law on any of 
these matters contemplated by this clause certainly 
must have some direct reference to speech and_ expres- 
sion. It means that the law may directly curtail the 
freedom of speech so that the citizen may not talk 
libel or speak contemptuously of the Court ‘or express 
indecent or immoral sentiments by speech or other 
forms of expression or utter seditious words. To say 
that every crime undermines the security of the State 
and, therefore, every section of the Indian Penal Code, 
irrespective of whether it has any reference - to speech 
or expression, is a law within the meaning of this 
clause is wholly unconvincing and betrays only a vain 
and forlorn attempt to find an explanation for meeting 
the argument that any conviction by a Court of law 
must nécessarily infringe article 19(1) (a). There can be 
no getting away from the fact that a detention as 
a result of a conviction impairs the freedom of 
speech far beyond what is permissible under clause (2) 
of article 19. Likewise a detention on lawful con- 
viction impairs each of the other personal rights men- 
tioned in sub-clauses (b) to “e) and (g) far beyond the 
limits of clauses (3) to (6). The argument that every 
section of the Indian Penal Code irrespective of whether 
it has any reference to any of the rights referred 
to in sub-clauses (b) to (e) and (g) is a law imposing 
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reasonable restriction on those several rights has 
not even thé merit of plausibility. There can be 
no doubt that a detention as a result of lawful convic- 
tion must necessarily impair the fundamental personal 
rights guaranteed by article 19 (1) far beyond 
what is permissible under clauses (2) to (6) of that 
article™and yet nobody can think of questioning the 
validity of the detention or of the section of the 
Indian Penal Code under which the sentence was 


‘passed. Why? Because the freedom of his person hav- 


ing been lawfully taken away, the convict ceases to be 
entitled to exercise the freedom of speech and expres- 
sion or any of the other personal rights protected by 
clause (1) of article 19. On a parity of reasoning he can- 
not, while the detention lasts, exercise any other personal 
right, e.g., he cannot eat what he likes or when he likes 
but has to eat what the Jail Code provides for him 
and at the time when he is by Jail regulations required 
to eat. Therefore, the conclusion is irresistible that 
the rights protected by article (19) (1), in so far as 
they relate to rights attached to the person, i¢., the 
rights referred to in sub-clauses (a) to (e) and (g), are 
rights which only a free citizen, who has the freedom 
of his person unimpaired, can exercise. It is pointed 
out, as a counter to the above reasonings, that 
detention as a result of a lawful conviction does 
not deprive a person of his right to acquire or hold 
or dispose of his property mentioned in sub-clause (f). 
The answer is simple, namely, that that right is not 
aright attached to the person, (jus personarum) and 
its existence ig not dependent on the freedom of 
the person. Loss of freedom of the person, there- 
fore, docs not suspend the right to property. But 
suppose a person loses his property by reason of 
its having been compulsorily acquired under article 31 
he loses his right to hold that property and cannot 
complain that his fundamental right under sub-clause 
(£) of clause (1) of article 19 has been infringed. I. 
follows that the rights enumerated in article 19 (1) 
subsist while the citizen has the legal capacity to exer- 
cise them. If his capacity to exercise them is gone, by 
reason of a lawful conviction with respect to the rights 
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in sub-clauses (a) to (c) and (g), or by reason of a law- 
ful compulsory acquisition with respect to the right in 
sub-clause (f), he ceases to have those rights while his 
incapacity lasts. It further follows that if a citizen’s 
freedom of the person is lawfully taken away otherwise 
than as a result of a lawful conviction for an _ offence, 


that citizen, for precisely the same reason, cannot  exer-. 


cise any of the rights attached to his person including 
those enumerated in sub-clauses (a) to (e) and (g) of 
article 19 (1). In my judgment a lawful detention, 
whether punitive or preventive, does not offend against 
the protection conferred by article 19(1) (a) to (e) and 
(g), for those rights must necessarily cease when the 


freedom of the person is lawfully taken away. In short, _ 


those rights end where the lawful detention begins. So 
construed, article 19 and article 21 may, therefore, 
easily go together and there is, in reality, no conflict 
betwen them. It follows, therefore, that the validity 
or otherwise of preventive detention does not depend 
on, and is not dealt with by, article 19. 


To summarise, the freedom of. the person is not 
the result of article 19. Article 19 only deals with 
certain particular rights which, in their origin and 
inception, are attributes of the freedom or the person 
. but being of great importance are regarded as specific 
and independent rights. It does not deal with the 
freedom, of the person as such. Article 19(1) (d) pro- 
tects a specific aspect of the right of free locomotion, 
namely, the right to move freely throughout the terri- 
tory of India which is regarded as a special privilege or 
right of an Indian citizen and is protected as such. 
The protection of article 19 is co-terminous with the 
legal capacity of .a citizen to exercise the rights protec- 
ted thereby, for sub-clauses (a) to (e) and (g) of article 
19 (1) postulate the freedom of the -person which 
alone can ensure the capacity to exercise ‘the rights 
protected by those sub-clauses. A citizen who _ loses 
the.freedom of his person: by being lawfully detained, 
whether . as a result of a conviction for an offence or as 
a result of preventive detention loses his capacity to 
exercise those rights and, therefore has none of the 
rights which sub-clauses (a) to (e) and (g) may protect. 
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In my judgment article 19 has no bearing on the 
question of the validity or otherwise of preventive 
detention and, that being so clause (5) which pres- 
cribes a test of reasonableness to be defined and 
applied by the Court has no application at all. 


Article 19 being thus out of the way. I come to 
article 20 which is concerned with providing protec- 
tion against what are well known as ex post facto laws, 
double jeopardy and self-incrimination. This article 
constitutes a limitation on the absolute  iegislative 
power which would, but for this article be exercisable 
by Parliament or the State Legislatures under article 
246 read with the legislative lists. If the Legislature 
disobeys this limitation the Court will certainly 
prevent it. Article 20 has no bearing on preventive 
detention laws and | pass on. 


Article 21 runs thus: 


“21. No person shall be deprived of his life 
or personal liberty except according to procedure 
established by law.” : 


The contention of learned counsel for the peti- 
tioner is that by this article the Constitution offers to 
every person, citizen or non-citizen, only a procedural 
protection. According to the argument, this article 
does not purport to give any protection to life or per- 
sonal liberty as a substantive right but only prescribes 
a procedure that must be followed before a person may 
be deprived of his life or personal liberty. I am 
unable to accept this contention. Article 21, as the 
marginal note states, guarantees to every person “pro- 
tection of life, and personal liberty.” As I read it, it 
defines the substantive fundamental right to which 
protection is given and does not purport to prescribe 
any particular procedure at all. That a person shall 
not be deprived of his life or personal liberty except 
according to procedure established by law is the sub- 
stantive fundamental right to which protection is given 
by the Constitution. The avowed object of the 
article, as I apprehend it, is to define the ambit of the 
right to life and personal liberty which is to be pro- 
tected as a fundamental right. The right to life and 
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personal liberty protected by article 21 is not an 
absolute right but is a qualified right—a right 
circumscribed by the possibility or risk of being lost 
according to procedure established by law. Liability 
to deprivation according to-procedure established by 
law is in- the nature of words of limitation. The article 
delimits the right by a reference to its liability to 
deprivation according to procedure established by Jaw 
and by this very definition throws a corresponding 
obligation on the State to follow a procedure before 
depriving 4 man of his life and personal liberty. What 
that procedure is to be is not within the purpose or 
purview of this article to prescribe or indicate. 


The claim of learned counsel for the petitioner is 
that article 21 prescribes a procedure. This procedure, 
according to learned counsel, means those fundamental 
immutable rules of procedure which are sanctioned or 
well established by principles of natural justice accept- 
ed in all climes and countries and at all times. Apart 
from the question whether any rule of natural proce- 
dure exists which conforms to the notions of justice 
and fair play of all mankind at all times, it has to be 
ascertained whether the language of article 21 will per- 
mit its introduction into our Constitution. The question 
then arises as to what is the meaning of the expression 
“procedure established by law.” The word “proce- 
dure” in article 21 must be taken to signify some step 
or method or manrrer of proceeding leading up to the 
deprivation of life or personal liberty. According to 
the language used in the article, this procedure has to 
be “established by law.” The word “establish” 
according to the Oxford English Dictionary, Vol. III, 
p. 297, means, amongst other things, “to render stable 
or firm; to strengthen by material support; to fix, 
settle, institute or ordain permanently by enactment or 
agreement.” According to Dr. Annandale’s edition of 
_the New Gresham Dictionary the word “establish,” 
means, amongst other things, “to found permanently; 
to institute; to enact or decree; to ordain; to ratify; 
to make firm.” It follows that the word “established” 
in its ordinary natural sense means, amongst other 
things, “enacted.” “Established by law” will, 
15—3 S, C. India/58 
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therefore, mean “enacted by law.” If this sense of the 
word “established” is accepted, then the word “law” 
must mean State-made Jaw and cannot possibly mean 
the principles of natural justice, for no procedure can 
be said to have ever been “enacted” by those principles. 
When section 124-A of the Indian Penal Code speaks 
of “Government established by law,” surely it does 
not mean “Government set up by natural justice.” 
Therefore, procedure established by law must, I 
apprehend, be procedure enacted by the State which, 
by its definition in article 12, includes Parliament. 
There is no escape from this position if the cardinal 
rule of construction, namely, to give the words used 
in a statute their ordinary natural meaning, is applied. 
And this construction introduces no novelty or innova- 
tion, for at the date or the Constitution the law of 
procedure in this country, both civil and criminal, 
was mainly if not wholly, the creature of statute. The 
Hindu or Muhammadan laws of procedure were 
abrogated and replaced by the Code of Civil Procedure 
or the Code of Criminal Procedure. Therefore, pro- 
cedure established by law is quite compatible with 
procedure enacted by law. If, however, the word “esta- 
blished” is. taken to mean “sanctioned” or “settled” 
or “made firm” then the question will arise as to the 
meaning of the word “law” in that context. Refer- 
ence is made to Salmond’s Jurisprudence, 10th Edi- 
tion, p. 37, showing that the term “law” is used in 
two senses and it is suggested that the word “law” in 
the expression “established by law” means law in_ its 
abstract sense of the principles of natural justice. It is 
“Sus” and not “lex”, says learned counsel for the 
petitioner. It is pointed out that both the English 
and the Indian lawin many cases, some of which have 
been cited before us, have recognised and applied the 
principles of natural justice and that this Court should 
do the same in interpreting the provisions of our con- 
stitution. I find it difficult to let in principles, of natu- 
ral justice as being within the meaning of the word 
“law,” having regard to the obvious meaning of that 
word in the other articles. Article 14 certainly em- 
bodies a principle of natural justice which ensures to 
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every person equality before the law. When _ natural 
justice speaks of and enjoins equality before the iaw, 
that law must refer to something outside natural 
justice, and must mean the State-made laws. It is 
only when the State law gives equality to every person 
that that law is said to be in accordance with natural 
justice. There can be no doubt that the words “in 
accordance with law” in article 17 have reference to 
State law. Likewise, the word “law” in article 20 
(1) can mean nothing but law made by the State. The 
same remark applies to the words “in accordance 
with law” in articles 23, 31 and 32. Natural justice 
does not impose any tax and, therefore, the word 
“law” in articles 265 and 286 must mean State-made 
law. If this be the correct meaning of the word “law” 
then there is no.scope for introducing the principles ot 
natural justice in article 21 and “procedure established 
by law” must mean procedure established by law 
made by the State which, as defined, includes Parlia 
ment and the Legislatures of the States. 


We have been referred to a number of text books 
and decisions showing the development of the American 
doctrine of “due process of Jaw” and we have been 
urged to adopt those principles in. our Constitution. 
The matter has to be considered against its historical 
background. The English settlers in different parts 
of America had carried with them the English common 
law as a sort of personal jaw _ regulating their rights 
and liberties inter se as well as between them and 
the State. After the War of Independence the Consti- 
tutions of the United States were drawn up in writing. 
The majority of those who framed the Constitution 
were lawyers and bad closely studied the Comment- 
aries of the great English jurist Blackstone, who in his 
famous commentaries had advocated the separation of 
the three limbs of the State, namely, the executive, the 
legislature and the judiciary. Montesquieu’s Spirit of 
Laws had already been published wherein he gave a 
broader and more emphatic expression to the Aristote- 
lain doctrine of separation of powers. The experience 
of the repressive laws of Parliament had impressed 
upon the framers of the American Constitution the 
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belief that it was the habit of all legislative bodies to 
grasp and exercise powers that did not belong to them. 
The interference of the colonial Governors with legis- 
lation and the judiciary was also real. This sad 
experience coupled with the political philosophy of the 
time induced the framers or the American Constitutions 
to adopt safeguards not only against the executive but 
also against the legislature. (See Munro on the Govern- 
ment of the United States, 5th Edition, Chapter IV, 
p. 53 et seq.). Says Judge Cooley in his Constitutional 
Limitations, 6th Edition, Vol. II, Chapter XI, p. 755: 


“The people of the American States, holding 
the sovereignty in their own hands, have no occasion to 
exact any pledges from any one for a due observation 
of individual rights; but the aggressive tendency of 
power is such that they have deemed it of no small 
importance, that, in framing the instruments under 
which their governments are to be administered by their 
agents, they should repeat and re-enact this guarantee, 
and thereby adopt it as a principle of constitutional 
protection.” 


There can be little doubt that the people of the 
different States in America intended not to take any 
risk as to their life, liberty or property even from the 
legislature. As Munro puts it at pp. 5861 :— 


“The framers of the Constitution set boundaries 
to the powers of the Congress, and it was their intent 
that these limitations should be observed. But how 
was such observance to be enforced by the Courts? The 
statesmen of 1767 did not categorically answer that 
question.” 


The Constitution was silent and there was no 
express provision as to who was to serve as umpire in 
case the Congress overstepped the limits of its legisla- 
tive powers. By the 5th Amendment what is now known 
as the “due process clause” was introduced in the 
Federal Constitution and by the 14th Amendment a 
similar clause was adopted in the State Constitutions. 
Some of the State Constitutions used the words “due 
course of law,” some repeated the words of Magna 
Charta, namely, “the law of the land” but most of 
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them used the expression “due process of law.” All 
the expressions meant the same thing, namely, that no 
person should be deprived of his life, liberty or property 
except in due process of law. The Constitution by this 
clause gave the Supreme Court an opportunity to take 
upon itself the function of declaring the national laws 
unconstitutional. And the Supreme Court, under the 
leadership of Chief Justice John Marshall, seized this 
opportunity and assumed the right to say the last word 
on questions of constitutionality, and possesses that 
right to-day: (Munro, p. 62). 


The expression “due process or law” has been 
interpreted by the American Courts in different 
ways at different times. Carl Brent Swisher in his 
book on the Growth of Constitutional Power in the 
United States at p. 107 says, with reference to the 
development of the doctrine of due procedure: 

“The American history of its interpretation falls 
into three periods. During the first period covering 
roughly the first century of Government under the 
Constitution “due process” was interpreted “princi- 
pally as a restriction upon ‘procedure—and largely the 
judicial procedure—by which the Government exercised 
its powers. During the second period, which, again rough- 
ly speaking, extended through 1936, “due process” 
was expanded to serve as a restriction not merely upon 
procedure but upon the substance of the activities in 
which the Government might engage. During the 
third period extending from 1936 to date, the use of 
“due process” as a substantive restriction has been 
largely suspended or abandoned, leaving it principally 
in its original status as a restriction upon procedure.” 


In the guise of interpreting “due process of law” 
the American Courts went much further than even 
Lord Coke ever thought of doing. The American Courts 
gradually arrogated to themselves the power to revise all 
legislations. In the beginning they confined themselves 
to insisting on a due procedure to be followed hefore a 
person was deprived of his life, liberty or property. 
In course of time, “due process of law” caiie to be ap- 
plied to personal liberty, to social control, to procedure 
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to jurisdiction and to substantive law: (Willis, p. 
642). In the words of Munro “due process of law” 
became a sort of palladium covering all manner of 
individual rights. All the while the Supreme Court 
refused to define the phrase, but used it to enable it to 
declare unconstitutional any Act of legislation which it 
thought unreasonable: (Willis, p. 657). In Holden v. 
Hardy(*) we find the following observations: 


“This Court has never attempted to define with 
precision the words ‘due process of law’............ It 
is sufficient to say that there are certain immutable 
principles of justice which inhere in the very idea of 
free government which no member of the Union may 
disregard.” 


In Taylor vy. Peter (* ) Bronson J. observed: 

“The words ‘by the law of the Jand’ as used in 
the Constitution, do not mean a statute passed for the 
Purpose of working the wrong. That construction 
would render the restriction absolutely nugatory, and 
turn this part of the Constitution into mere nonsense. 
The people would be made to say to the two Houses: 
‘You shall be vested with the legislative power of the 
State, but no one shall be disenfranchised or deprived 
of any of the rights or privileges of a citizen, unless 
you pass a statute for that purpose. In other words 
you shall not do the wrong unless you choose to do it.” 


It was thus that the Supreme Court of the United 
States firmly established its own supremacy over the 
other two limbs of the State, namely, the executive 
and the Congress. In the words of John Dickinson 
quoted in Munro at p. 61, “The Judges of Argon. 
began by setting aside Jaws and ended by making 
them.” And all this sweeping development could only 
be possible because of the presence of one little word 
“due” which, in its content, knows no bound and is 
not subject to any fixed definition. Whenever a sub- 
stantive law or some procedure laid down in an; law 
did not find favour with the majority of the learned 
Judges of the Supreme Court it was not reasonable 
and, therefore, it was not “due.” 


() 169 U. S. 366 at p. 389, (*) 4 Hill 140, 145. 
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The very large and nebulous import of the word 
“due” was bound to result in anomalies, for what 
was not “due” on one day according to the Judges 
then constituting the Supreme Court became “due” 
say 20 years later according to the new Judges who 
then came to occupy the Bench, for the Court had to 
adapt the Constitution to the needs of the society 
which were continually changing and growing. The 
larger content of due process of law, which included 
both procedural and substantive due process of law, 
had of necessity to be narrowed down, for social interest 
in personal liberty had to give way to social interest 
in other matters which came to be considered to be of 
more vital interest to the community. This was 
achieved by the Supreme Court of the United States 
evolving the new doctrine of police powers—a_peculiar- 
ly American doctrine. The police powers are nowhere 
exhaustively defined. In Chicago B.& QO. Ry. v. 
Drainage Commissioner (1) “police power” has been 
stated to “embrace regulations desfgned to promote 
the public convenience or the general prosperity, as 
well as reguiations designed to promote the public 
health, the public morals or the public safety.” Refer- 
ence in this connection may be made _ to Cooley’s 
Constitutional Limitations, 8th Edition, Vol. II, p. 
1223 and to Chapter XXVI1 of Willis at p. 727. 


The nett resuit is that the all-inclusive and inde- 


finable doctrine of due process of law has in America 
now been brought back to its original status of a 
procedural due process of law by the enunciation and 
application of the new doctrine of police power as an 
antidote or palliative to the former. Who knows when 
the pendulum will swing again. 

Turning now to what has been called the procedu- 
ral due process of law it will be found that the matter 
has been described in different languages in different 
cases. In Westervelt v. Gregg (* ) Edwards J defined 
it thus: 


“Due process of law undoubtedly means, in the 
due course of legal proceedings, according to those rules 


@) 204 U.S. 561, 592. (2) 12 N.Y. 202 
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and forms which have been established for the protec- 
tion of private rights.” 

A more specific definition of the expression “the 
law of the land” meaning procedural due process was 
given by Webster appearing as counsel for the plaintiff 
fin error in the “Frustees of Dartmouth College v. Wood- 
ward(*): 

“By the law of the land is most clearly intended. 
the general law; a law which hears before it condemns; 
which proceeds upon inquiry and renders judgment 
only after trial. The meaning is that every citizen 
shall hold his life, liberty, property, and immunities, 
under the protection of the general rules -which govern 
society. Everythimg which may pass under the form 
of an enactment is not therefore to be considered the 
law of the land.” 

Willis in Ch. XXIII, p. 661, says : 

“The guarantee of due process of law as a matter 
of procedure means that no part of a person’s personal 
liberty, including ownership, shall be taken away from 
him except by the observance of certain formalities. 
Hence its object is the protection of the. social interest 
in personal liberty.” 

At p. 662 Willis enumerates the requirements of 
the procedural due process of law as follows: (1) notice, 
(2) opportunity to be heard, (3) an impartial tribunal 
and (4) an orderly course of procedure. In short, the 
procedural due process requires that a person who is to 
be deprived of his life, liberty or property shall have 
had “his day in Court.” This according to Willough by 
p. 736, means: 

“(1) that he shall have had due notice, which 
may be actual or constructive, of the institution of the 
proceedings by which his legal rights may be affected; 
(2) that he shall be given a reasonable opportunity to 
appear and defend his rights, including the right him- 
self to testify, to produce witnesses, and to introduce 
relevant documents and other evidence, (3) that the 
tribunal in or before which his rights are adjudicated 
is so constituted as to give reasonable assurance of its 

(1) 4 Wheaton 518 at p. 279; 4 L, Edn, 629 at p, 615, 
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honesty and impartiality; and (4) that- it—ts-a-Court 
of competent jurisdiction.” 

It will be noticed that the fourth item of Wil- 
loughby is different from the fourth item of Willis. 
Such, in short, are the history of the development of 
’ the doctrine of the process of law in the United States 
and the requirements of the procedural due process as 
insisted on by the Supreme Court of that country. 


Learned counsel for the petitioner before us does 
not contend that we should import this American doc- 
trine of due process of law in its full glory but that we 
should adopt the procedural part of it and insist that 
no person shall be deprived of his life or personal liberty 
except by the observance of the formalities which jus- 
tice and fair play require to be observed. The argu- 
ments of learned counsel for the petitioner are attractive 
and in the first blush certainly appeal to our sentiment 
but on serious reflection I find several insuperable ob- 
jections to the introduction of the American doctrine 
of procedural due process of law into our Constitution. 
That doctrine can only thrive and work where the legis- 
lature is subordinate to the judiciary in the sense that 
the latter can sit in judgment over and review all acts 
of the legislature. Such a doctrine can have no appli- 
cation to a field where the legislature is supreme. That 
is why the doctrine of “due process of law” is quite 
different in England where Parliament is supreme. 
This difference is pointedly described by Mathews J. 
in Joseph Hurtado v. People of California (1) at p. 531: 


“The concessions of Magna Charta were wrung 
from the King as guarantees against oppression and 
usurpation of his prerogatives. It did not enter into 
the minds of the barons to provide security against 
their own body or in favour of the commons by limit- 
ing the power of Parliament, so that bills of attainder, 
ex post facto laws, laws declaring forfeitures of estates 
and other arbitrary Acts of legislation which occur so 
frequently in English history, were never regarded as 
inconsistent with the law of the land, for (notwith- 
standing what was attributed to Lord Coke in Bonham’s 


(4) (1882) 110 U.S. 516, 
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case, [8 Coke 115, 118 (a),] the omnipotence of Parlia- 
ment over the Common Law was absolute, even against 
common right and reason. The actual and practical 
security for English liberty against legislative tyranny 
was the power of a free public opinion represented 
by the Commons. 

‘In this country written Constitutions were deemed 
essential to protect the rights and liberties of the people 
against the encroachments of power delegated to their 
governments and the provisions of Magna Charta were 
incorporated in the bills of rights. They were limita- 
tions upon all the powers of government, legislative as 
well as executive and judicial.” 

This basic distinction between the two _ systems 
should never be lost sight of, if confusion of thought is 
to be avoided. Although our Constitution has imposed 
some limitations on the legislative authorities, yet 
subject to and outside such limitations our Constitution 
has left our Parliament and the State Legislatures 
supreme in their respective legislative fields. In the 
main, subject to the limitations I have mentioned, our 
Constitution has preferred the supremacy of the Legis- 
lature to that of the Judiciary. The English principle 
of due process of law is, therefore, more in accord with 
our Constitution than the American doctrine which 
has been evolved for serving quite a different system. 
The picturesque language of Bronson J. quoted above, 
while that is quite appropriate to the American 
Constitution which does not recognise the supremacy 
of the Congress, is wholly out of place in, and 
has no application to, a Constitution such as ours, 
which, subject only to certain restrictions, recognises 
the supremacy of the Legislatures in their respective 
fields. In the next place, it is common knowledge that 
our Constitution-makers deliberately declined to adopt 
the uncertain and shifting American doctrine of due 
process of law and substituted the words “except in 
due process of law” that were in the original draft by 
the more specific expression “except in accordance with 
procedure established by law.” To try to bring in the 
American doctrine in spite or this fact, will be to 
stultify the intention of the Constitution as expressed in 
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article 21. In the third place, in view of the plain mean- 
ing of the language of that article as construed and ex- 
plained above it is impossible to let in what’ have been 
called the principles of natusal justice as adopted in 
the procedural due process oflaw by the American 
Supreme Court. Again, even the all-pervading little 
word “due” does not find a place in article 21 so as to 
qualify the procedure. It speaks of procedure and not 
“due” procedure and, therefore, “the intellectual yard- 
stick” of the Court is definitely ruled out. Finally,. it 
will be incongruous to import the doctrine of due pro- 
cess of law without its palliative, the doctrine of police 
powers. It is impossible to read the last mentioned 
doctrine into article 21. 


It has also been suggested as a compromise tha: 
this Court should adopt a middle course between the 
‘ flexible principles of natural justice as adopted by the 
American doctrine of due process of law and the un- 
bending rigidity of mere State-made laws. It is said 
that we have our Code of Criminal Procedure which 
embodies within its provisions certain salutary _ princi- 
ples of procedure and we must insist that those under- 
lying principles should be regarded as procedure  esta- 
blished or settled by our positive law. But who will 
say what are those fundamental principles? What 
principles do I reject as inessential and what shall I 
adopt as fundamental? What is fundamental to me 
today may-not appear to be so to another Judge a. 
decade hence, for principles give way with changing 
social conditions. In America it was suggested that 


due process of law should be taken to mean the - 


general body of common law as it stood at the date 
of the Constitution. In Bardwell w Collins (*) — it was 
negatived in the following words : 

“Due process of law’ does not mean the general 
body of the law, common and statute, as it was at the 
time the Constitution took effect; for that would deny 
the legislature power to change or amend the law in 
any particular.” 


The Court, however, brought in principles. of 
(4) 44 Minn, 97. 
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natural justice under the due process clause. To  sanc- 
tify what I may today regard as the basic principles 
underlying our Code of Criminal Procedure will be to 
make them immutable and to prevent the _ legislature 
even to improve upon them. This is nothing but im- 
posing on the legislature a limitation which the Con- 
stitution has not placed on it. I do not think it is a 
permissible adventure for the Court to undertake. It 
is a dangerous adventure, for it will bring about stag- 
nation which means ruin. We must accept the Consti- 
tution which is the supreme law. The Constitution has 
by article 21 required a procedure and has prescribed 
certain minimum requirements of procedure in article 
32. To add to them is not to interpret the Constitution 
but to recast it according to our intellectual yardstick 
and our unconscious predilections as to what an ideal 
Constitution should be. 


Article 21, in my judgment, only formulates a 
substantive fundamental right to life and personal 
liberty which in its content is not an absolute right but 
is a limited right having its ambit circumscribed by 
the risk of its being taken away by following a proce- 
dure established by law made by the appropriate 


- legislative authority and the proximate purpose of 


article 21 is not to prescribe any particular procedure. 
It is to be kept in mind that at the date when the 
Constitution came into effect we had the Indian Penal 
Code creating diverse offences and a conviction for any 
of them would deprive a person of his personal liberty. 
Under article 246 read with Entry 1 of the Concurrent 
List, Parliament or any State Legislature could add 
more offences and create further means for taking 
away personal liberty. But all this deprivation of 
personal liberty as a result of a conviction could only 
be done by following the procedure laid down by the 


Code of Criminal Procedure. Again, at the date of 


this Constitution there were preventive detention laws 
in almost every province and a person could be depri- 
ved of his personal liberty under those laws. Those 
laws, however, provided a procedure of a sort which 
had to be followed. Therefore, before the Constitution 
came into force, personal liberty could be taken away 
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only by following the procedure enacted by the 
Criminal Procedure Code in the case of punitive deten- 
tion or by the procedure enacted by the different 
Security Acts in case of preventive detention. Power, 
however, has been given to Parliament and _ the State 
Legislatures under article 246 read with Entry 2 of the 
Concurrent List to make Jaws with respect to Criminal 
Procedure. If that article stood by itself the 
Parliament or the State Legislature could repeal the 
whole of the Criminal Procedure Code and also do 
away even with the skeleton procedure provided in the 
Security Acts. If article 246 stood by itself then the 
appropriate legislative authority could have taken 
away the life and personal liberty of any person with- 
out any procedure at all. This absolute supremacy 
of the legislative authority has, however, been cut 
down by article 21 which delimits the ambit and scope 
of the substantive right to life and personal liberty by 
reference to a procedure and by article 22 which pres- 
cribes the minimum procedure which must be followed. 
In this situation the only power of the Court is to 
determine whether the impugned law has provided 
some procedure and observed and obeyed the mini- 
mum requirements of article 22 and if it has, then 
it is not for the Court to insist on more elaborate 
procedure according to its notion or to question the 
wisdom of the legislative authority in enacting the 
particular law, however harsh, unreasonable, archaic 
or odious the provisions of that law may be. 

It is said that if this strictly technical interpreta- 
tion is put upon article 21 then it will not constitute 
a fundamental right at all and need not have been 
placed in the chapter on Fundamental Rights, for every 
person’s life and personal liberty will be at the mercy 
of the Legislature which, by providing some sort of 
a procedure and complying with the few requirements 
of article 22, may, at any -time, deprive a person of 
his life and liberty at its pleasure and whim. There 
are several answers to this line of argument. Article 
21 as construed by me will, if nothing else, certainly 
protect every person against the executive and as 
such will be as much a fundamental right deserving 
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a place in the Constitution as the famous 39th Chapter 
of the Magna Charta was and is a bulwark of liberty 
in English law. It appears to me that article 21 of 
our Constitution read with article 32 also gives us 
some protection even against the legislative authority 
in that a person may only be deprived of his life and 
personal liberty in accordance with procedure which, 
although enacted by it, must at least conform to the 
requirements of article 22, Subject to this Jimita- 
tion our Parliament or any State Legislature may 
enact any law and provide any procedure it pleases 
for depriving a person of his life and personal liberty 
under article 21, Such being the meaning of that 
article and the ambit and extent of the fundamental 
right of life and personal liberty which the people of 
this country have given unto themselves, any law for 
depriving any person of his life and personal liberty 
that may be made by the appropriate legislative 
authority under article 246 and in conformity with the 
requirements of article 22 does not take away _or 
abridge any right conferred by article 21, for 
the very right conferred by that article is circum- 
scribed by this possibility or risk and, therefore, 
such law cannot be regarded as violating the 
provisions of article 13(2); Our Constitution is a 
compromise between Parliamentary supremacy of 
England and the supremacy of the Supreme Court of 
the United States. Subject to the limitations I have 
mentioned which are certainly justiciable, our Consti- 
tution has accepted the supremacy of the legislative 
authority and, that being so, we must be prepared to 
face occasional vagaries of that body and to put up 
with enactments of the nature of the atrocious English 
statute to which learned counsel for the petitioner 
has repeatedly referred, namely, that the Bishop of 
Rochester’s cook be boiled to death. If Parliament 
may take away life by providing for hanging by the 
neck, logically there can be no objection if it provides 
a sentence of death by shooting by a firing squad or by 
guilloting or in the electric chair or even by boiling in 
oil. A procedure laid down by the legislature may 
offend against the Court’s sense of justice and fair play 
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and a sentence provided by the legislature may outrage 
the Court’s notions of penology, but that is a wholly 
irrelevant consideration. The Court may construe and 
interpret the Constitution and ascertain its true mean- 
ing but once that is done the Court cannot question its 
wisdom or policy. The Constitution is supreme. The 
Court must take the Constitution as it finds it, even 
if it does not accord with its preconceived notions of 
what an ideal Constitution should be. Our protection 
against legislative tyranny, if any, lies in ultimate 
analysis in a free and intelligent public opinion which 
must eventually asert itself. 


The conclusion I have arrived at does not intro- 
duce any novelty, for in many other Constitutions the 
supremacy of the legislature is recognised in the 
matter of depriving a person of his life, liberty and 
property. The English Democratic Constitution is 
one in point. ‘Take the Constitution of the Irish Free 
State. Article 40 (4) (i) provides that no citizen shall 
be deprived of personal liberty save in accordance with 
law, and article 50 (5) guarantees that the dwelling of 
every citizen is inviolable and shall not be forcibly 
entered save in accordance with Jaw. The words “in 
accordance with law” in both the above clauses must 
mean the same thing and I have no doubt in my mind 
reading clause (5) that it means in accordance with 
the State-made law, for we have not been referred to 
any rule prescribed by natural justice regulating 
searches of, or entry into, dwelling houses. Article 
107 (2) of the Czechoslovakian Constitution uses the 
words “in accordance with law” which, read with 
clause (1) of that article, obviously means the law to 
be made which will form part of the Constitution. 
Take the Constitution of the Free City of Danzig. 
Article 74 of that Constitution which is in Part II 
headed “Fundamental Rights and Duties” provides 
as follows : 


“The liberty or the person shall be inviolable. 
No limitation or deprivation’ of personal liberty may 
be imposed by public authority, except by virtne of 
a law. 
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The word “law” clearly cannot, in the context, 
mean principles of natural justice. Again, article 75 
of that Constitution protects the freedom of movement 
within the Free City and the right to stay and to 
settle at any place, to acquire real property and to earn 
a living. It concludes by saying that this right shall 
not be curtailed without legal sanctions. Legal sanc- 
tions, in this context, can only mean sanctions of the 
City laws. Article 114 of the Weimar Constitution 
is on the same lines and expressed in almost the same 
language as article 74 of the Danzig Constitution. 
Take the Japanese Constitution of 1946 from which our 
article 21 is reputed to have been taken. Article XXXI 
of that Constitution says: 

“No person shall be deprived of life or liberty nor 
shall any other criminal penalty be imposed, except 
according to procedure established by law.” 

Surely the words “except according to procedure 
established by Jaw” in their application to the imposi- 
tion of criminal penalty must mean State-made law 
and the same words in the same sentence in the same 
article cannot, according to ordinary rules of construc- 
tion of statutes, mean a different thing in their appli- 
cation to deprivation of life or liberty. ! am aware 
that it is not right to construe one Constitution in the 
light of another and that is not my purpose when | 
refer to the other Constitutions; but I do think that 
after reading the relevant provisions of other written 
Constitutions one sees quite clearly that there is no press- 
ing special reason applicable to or inherent in written 
Constitutions which requires the importation of the 
principles of natural justice or of the American doctrine 
of due process of law into our Constitution. The several 
Constitutions referred to above have not adopted that 
American doctrine but have been content with leaving 
the life and liberty of their citizens to the care of the 
laws made by their legislatures. It is no novelty if 
our Constitution has done the same. For all these 
reasons, in spite of the very able and attractive argu- 
ments of the learned counsel for the petitioner which 
T freely acknowledge, I am not convinced that there 
is any scope for the introduction into article 21 of our 
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Constitution of the doctrine of due process of iaw 
even as regards procedure. I may or may not like 
it but that is the result of our Constitution as I under- 
stand it. 

The learned Attorney-General has referred to certain 
debates in the Constituent Assembly on the original 
clause which has now become article 21, not as evidence 
to be used in interpreting the language of article 21 
but as disclosing the historical background. His 
purpose, he says, is to show that the framers of 
our Constitution had. the essential. difference in the 
meaning of the phrases “due process of law” and 
“acegrding to procedure established by law” clearly 
explained to them, that they knew that the former 
implied the supremacy of the-judiciary and the latter 
the supremacy of -the legislature and with all that 
knowledge they deliberately agreed to reject the former 
expression and adopt. the latter. As, in my opinion, 
it is possible to interpret the language of article 21 on 
the ordinary rules ‘of interpretation of statutes, I do 
not think it is at all necessary to refer to the debates. 
As I do not propose to refer to, or rely on, the debates, 
for the purposes of this case, I express no opinion on 
the question of the admissibility or otherwise of the 
debates. 

I now pass on to article 22. The contention of 
learned counsel for the petitioner is that article 21 by 
reason of the last few words, “according to procedure 
established by law” attracts. the four requirements of 
the American procedural due process of law as sum- 
marised by Willis to which reference has been made 
earlier, and that those requirements, except to the 
extent they have been expressly abrogated or modified 
by article 22, must be strictly followed before a person 
may be deprived of his life or personal liberties. I 
have already stated for reasons set forth above, that 
there is no scope -for introducing any rule of natural 
justice or the American procedural due process of law 
or any underlying principle of our Code of Criminal 
Procedure into that article. This being the conclusion 
I have arrived at, the.major premise assumed by 
learned counsel for the petitioner is missing and this 
16—3 S. C. India/58 
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line of argument does not begin and cannot be 
accepted. 

The learned Attorney-General, on the other hand, 
has at one stage of his argument, urged that article 21 
has nothing to do with preventive detention at all and 
that preventive detention is wholly covered by article 
22(4) to (7) which by themselves constitute a complete 
code. I am unable to accede to this extreme point of 
view also. The true position, as I apprehend it, lies 
between the two extreme views. Article 21, to my 
mind, gives protection to life and personal liberty to 
the extent therein mentioned. It does not recognise 
the right to life and personal liberty as an absolute 
right but delimits the ambit and scope of the right 
itself, The absolute right is by the definition in that 
article cut down by the risk of its being taken away in 
accordance with procedure established by law. It 
is this circumscribed right which is. substantively 
protected by article 21 as against the executive 
as well as the legislature, for the Constitution has 
conditioned its deprivation by the necessity for a pro- 
cedure established by law made by itself. While sub- 
clauses (2) to (6) of article 19 have put a limit on the 
fundamental rights of a citizen, articles 21 and 22 have 
put a limit on the power of the State given under arti- 
cle 246 read with the legislative lists. Under our Con- 
stitution our life and personal liberty are balanced by 
restrictions on the rights of the citizens as laid down 
in article 19 and by the checks put upon the State by 
articles 21 and 22. Preventive detention deprives a 
person of his personal liberty as effectively as does 
punitive detention and, therefore, personal liberty, cir- 
cumscribed as it is by the risk of its being taken away, 
requires protection against punitive as well as preven- 
tive detention. The language of article 21 is quite 
general and is wide enough to give its limited  protec- 
tion to personal liberty against all forms of detention. 
It protects a person against preventive detention by 
the executive without the sanction of a law made by 
the legislature. It prevents the legislature from  tak- 
ing away a person’s personal liberty except in accord- 
ance with procedure established by law, although such 
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law is to be by itself. If. as contended by the learned 
Attorney-General and held by me, article 19 only pro- 
tects the rights of a free citizen as long as he is free and 
does not deal with total deprivation of personal liberty 
- and if, as contended by the learned Attorney-General, 
article 21 does not protect a person against preventive 
detention then where is the protection for life and per- 
sonal liberty as substantive rights which the procedu- 
ral provisions of article,22 may protect? What is the 
use of procedural protection if there is no substantive 
right? In my judgment article 21 protects the sub- 
stantive rights by requiring a procedure and article 22 
gives the minimum procedural protection. 

Clauses (1) and (2) of article 22 lay down the pro- 
cedure that has to be followed when a man is arrested. 
They ensure four things: (a) right to be informed re- 
garding grounds of arrest, (b) right to consult, and to 
be defended’ by, a legal practitioner of his choice, (c) 
right to be produced before a magistrate within 24 
hours and (d) freedom from detention beyond the 
said period except by order of the magistrate. 
These, four procedural requirements are very much 
similar to the requirements of the procedural due 
process of law as enumerated by Willis. Some of 
these salutary protections are also to be found in our 
Code of Criminal Procedure. If the procedure has 
already been prescribed by article 21 incorporating the 
principles of natural justice, or the principles underlying 
our Code of Criminal Procedure what was the necessity 
of repeating them in clauses (1) and (2) of article 22? 
Why this unnecessary overlapping? The truth is that 
article 21 does not prescribe any particular procedure 
but in defining the protection to life and_ personal 
liberty merely envisages or indicates the necessity for 
a procedure and article 22 lays down the minimum 
rules of procedure that even Parliament cannot abro- 
gate or overlook. This is so far as punitive detention 
is concerned. But clause (3) of article 22 -expressly 
provides that none of the procedure laid down in 
clauses (1) and (2) shall apply to an alien enemy or to a 
person who is arrested or detained under any law pro- 
viding for preventive detention. It is thus expressly 
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made clear that a detenu need not be produced before 
the magistrate and he is not to have the assistance of 
any lawyer for consultation or for defending him. Such 
being the express provision of our Constitution nobody 
can question its wisdom. So I pass on. 


Clauses (4), (5), (6) and (7) of article-22 in terms 
relate to preventive detention. Article 246 authorises 
the appropriate legislature to make a law for preventive 
detention in terms of Entry 9 im List I and/or Entry 3 
in List III of the Seventh Schedule. On this legislative 
power are imposed certain limitations by article 22 
(4) to (7). ‘According to this the legislature, whether it 
be Parliament or a State Legislature, is reminded that 
no law made by it for preventive detention shall 
authorise the detention of a person for a longer period 
than three months except in two cases mentioned in 
sub-clauses (a) and (b). The proviso to sub-clause (a) 
and sub-clause (b) refer to a law made only by 
Parliament under clause (7). Under clause (7) it is 
Parliament alone and not any State Legislature that 
may prescribe what are specified in the three sub- 
clauses of that clause. Although a State Legislature 
may make a law for preventive detention in terms 
of Entry 3. in List IH of the Seventh Schedule no 
such law may authorise detention for more than three 
months unless the provisions ot sub-clauses (a) and 
(b) of clause (4) sanction such detention. Even a 
law made by Parliament cannot authorise detention 
for more than three months unless it ts a law made 
under the provisions of clause (7). In short, clause (4) 
of article 22 provides a limitation on the legislative 
power as to the period of preventive detention. Apart 
from imposing a limitation on the legislative power, 
clause (4) also prescribes a procedure of detention for 
a period longer than three months by providing for an 
advisory board. Then comes clause (5). It lays down 
the procedure that has to be followed when a_ person 
is detained under any law providing for preventive 


detention, namely, (a) the grounds of the order of de- 


tention must be communicated to the detenu as soon 
as may be, and (b) the detenu must he afforded the 
earliest opportunity of making a representation against 
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the order. The first requirement takes the place of 
notice and the second that of a defence or hearing 
These are the only compulsory procedural requirements 
laid down by our Constitution. There is nothing to 
prevent the Legislature from providing an. elaborate 
procedure regulating preventive detention but it is not 
obliged to do so. If some procedure is provided as en- 
visaged by article 21 and the compulsory requirements 
of article 22 are obeyed and carried out nobody can, 
under our Constitution as I read it, complain of the 
law providing for preventive detention. 


Learned counsel for the petitioner concedes that the 
four requirements of procedural’ due process summa- 
rised by Willis will have to be modified in their appli- 
cation to preventive detention. Thus he does not in- 
sist on a prior notice before -arrest, for he recognises 
that such a requirement may frustrate ‘the very object 
of preventive detention by giving an opportunity to 
the person in question to go underground. The provi- 
sion in clause (5) for supplying grounds is a good sub- 
stitute for notice. He also does not insist that the 
Tribunal to judge the reasonableness of the detention 
should be a judicial tribunal. He will be satisfied if 
the tribunal or advisory board, as it is called in article 
22 of the Constitution, is an impartial body and goes 
into the merits of the order of the detention and its deci- 
sion is binding on the executive government. He  in- 
sists that the detenu must have a reasonable and effec- 
tive opportunity to put up his defence. He does not 
insist on the assistance of counsel, for that is expressly 
taken away, by the Constitution itself. But he in- 
sists on what he calls an effective opportunity of 
being heard in person before an impartial tribunal 
‘which will be free to examine the grounds - of his 
detention and whose decision should be binding alike 
on the detenu and the executive authority which de- 
tains. The clam may be reasonable but the question 
before the Court is not reasonableness or otherwise of 
the provisions of article 22 (4) to (7). Those provisions 
are not justiciable, for they are the provisions of the 
Constitution itself, which is supreme over every body 
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The Court can only seek to find out, on a proper con- 
struction, what protection has in fact been provided. 
The Constitution has provided for the giving of the 
grounds of detention although facts as distinguished 
from grounds may be withheld under clause (6) and 
the right of representation against the order of deten- 
tion. It has provided for the duration of the deten- 
tion. There the guaranteed fundamental procedural 
rights end. There is no provision for any trial betore 
any tribunal. One cannot import the condition ot a 
trial by any tribunal from the fact that a right ot 
representation has been given. The right to make 
representation is nothing more than the right to “lodge 
objections” as provided by the Danzing Constitution 
and the Weimar Constitution. The  representatiogs 
made will no doubt be considered by the Government. 
It is said a prosecutor cannot be himself the judge. 
Ordinarily, the orders of detention will in a great 
majority of cases be made by the District Magistrate 
or Sub-Divisional Officer or the Commissioner of Police. 
The representation of the detenu goes to the Govern- 
ment. Why should it be assumed that a high govern- 
ment official at the seat of the government will not 
impartially consider the representation and judge the 
propriety of the order of detention made by local 
officials? Clause (5) does not imperatively provide for 
any oral representation which a hearing will entail. 
Indeed the exclusion of the provisions of clauses (1) 
and (2) negatives any idea of trial oy oral defence. The 
Court may not, by temperament and training, like 
this at all but it cannot question the wisdom or the 
policy of the Constitution. In my judgment as regards 
preventive detention laws, the only limitation put 
upon the legislative power is that it must provide 
some procedure and at least incorporate the minimum 
requirements laid ‘down in article 22 (4) to (7). 
There is no limitation as regards the substantive 
law. Therefore a preventive detention law which 
provides some procedure and complies with the re- 
quirements of article 22 (4) to (7) must be held to be 
a good law, however odious it may appear to the 
Court to be. 
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Learned counsel for the petitioner contends that 
the impugned Act does not comply with even the bare 
requirements of article 22 (4) to (7). It is pointed out 
that section 3 of the Act does not lay down any 
objective test but leaves it to the authority to define 
and say whether a particular person comes within the 
legislative heads. In other words, it is contended that 
Parliament has not legislated at all but has delegated 
its legislative powers to the executive authorities. I 
do not think there is any substance in this contention. 
In the first place this is not an objection as to proce- 
dure but to substantive Jaw which is not open to the 
Court’s scrutiny. In the next place this contention 
overlooks the basic distinction between the delegation 
of power to make the law and the conferring of an 
authority and discretion as to its execution to be 
exercised under and in pursuance of the law. The 
impugned Act has specifically set forth an ascertainable 
standard by which the conduct of a particular person 
is to be judged by the detaining authority. 


It is next urged that section 12 of the Act does 
not comply with the requirements of clause (7) of 
article 22 for two reasons, namely— 


(i) that clause (7) contemplates a law _prescrib- 
ing the ‘circumstances under which, and the class or 
classes of cases in which, a person may be detained for 
a period longer than three months and then another 
law thereafter providing for preventive detention for a 
period longer than three months; and 


(ii) that under clause (7) Parliament must 
prescribe both the circumstances under which, and 
the class or classes of cases in which, a person may be 
detained for a period longer than three months. 


As regards the first point Ido not see why 
Parliament must make two laws, one laying down the 
principles for longer detention and another far deten- 
tion -for such longer period. It may be that a State 
cannot provide for longer detention until Parliament 
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has made the law, but I can see no reason why Parlia- 
ment cannot do both by the same Act. In fact, clause 
(4) (b) contemplates the detention itself to be in 
accordance with the provisions of any law made by 
Parliament under sub-clauses (a) and (b) of clause (7). 
Therefore, the detention can well be under the very 
Jaw which the Parliament makes under sub-clauses (a) 
and (b) of clause (7). As to the second point the argu- 
ment is that Parliament has a discretion under clause 
(7) to make a law and it is not obliged to make any 
law but when our Parliament chooses to make alaw it 
must prescribe both the circumstances under which, 


-and the class or classes of cases in which, a person may 


be detained for a period longer than three months. I 
am unable to construe clause (7) (a) in the way sug- 
gested by learned counsel for the petitioner. It is an 
enabling provision empowering Parliament to prescribe 
two things. Parliament may prescribe either or both. 
If a father tells his delicate child that he may play 
table tennis and badminton but not the strenuous 
game of football, it obviously does not mean that the 
child, if he chooses to play ac all, must play both table 
tennis and badminton. It is an option given to the 
child. Likewise, the Constitution gives to Parliament 
the power of prescribing two things. Parliament is not 
obliged to prescribe at all but if it chooses to prescribe 
it may prescribe either or both. Clause 7 (a), in my 
opinion, has to be read distributively as follow: The 
Parliament may prescribe the circumstance under 
which a person may be detained for a period longer 
than three months and Parliament may prescribe the 
class or classes of cases in which a person may be de- 
tained for a period longer than three months. That ap- 
pears tome tobe consonant with sound rules of con- 
struction. Further, the circumstances and the class or ~ 
classes of cases may conceivably coalesce. Indeed the 
Full Bench case No. 1 of 1950 before the Calcutta High 
Court (Kshitindra Narayan v. The Chief Secretary) itself 


indicates that the same provision may be read as cir- 


cumstances or as a classification. In that case learned 
counsel conceded that section 12 had prescribed the cir- 
cumstances but his complaint was that it had not 


S.C.R. SUPREME COURT REPORTS 331 


prescribed the class or classes of cases. The majority of 
the Court repelled this contention. One learned Judge, 
bowever, held that section 12 had prescribed the class 
or classes of cases but had’ not prescribed the circum- 
stances. It is, therefore, clear that the classification 
itself may indicate the circumstances. Again, the 
classification may be on a_ variety of bases. It 
may be according to provinces the detenus come 
from. It may be according to the age of the detenus. 
It may be according to the object: they are supposed 
to have in view or according to the activities they are 
suspected to be engaged in. In this case Parliament 
has taken five out of the séx legislative heads and 
divided them into two categories. The detenus are 
thus classified according to their suspected object or 
activities endangering the several matters specified in 
the section. I do not ‘see why classification cannot 
be made on the footing of the objectives of the detenus 
falling in some of the legislative heads, for each legis- 
lative head has a specific connotation well understood 
in law. If fam correct that there has been a classifi- 
cation then the fact that a person falls within one or 
the other class may well be the circumstances under 
which he may be detained for a period longer than 
three months. I do not consider it right, as a matter 
of construction, to read any further limitation in 
clause 7(a) of article 22. In my judgment Parliament 
was not obliged under clause (7) to prescribe both 
circumstances and classes, and in any case has in fact 
and substance prescribed both. 


I am conscious that a law made by Parliament 
under article 22. (7) will do away with the salutary 
safeguard of the opinion of an advisory board. But 
it must be remembered that our Constitution itself 
contemplates that in certain circumstances or for 
certain class or classes of detenus even the advisory 
board may not be safe and it has trusted Parliament 
to make a law for that purpose. Our preference for 
an advisory board should not blind us to this aspect 
of the matter. It is true that circumstances ordinarily 
relate to extraneous things, like riots, commotion, 
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political or communal or some sort of abnormal 
situation and it is said that the framers of the Consti- 
tution had in mind some such situation when the 
advisory board might be done away with. It is 
also urged that they had in mind that the more dan- 
gerous types of detenus -should be denied the privilege 
of the advisory board. I am free to confess that pres- 
cription of specific circumstances or a more rigid and 
definite specification of classes would have been better 
and more desirable. But that is crying for the ideal. 
Tie Constitution has not in terms put any such 
limitation as regards the circumstances or the class or 
classes of cases and it i¢ idle to speculate as to the 
intention of the Constitution-makers, who, by the way, 
are the very persons who made this law. It is not for 
the Court to improve upon or add to the Constitution. 
If the law‘duly made by Parliament is repugnant to 
yood sense, public opinion will compel Parliament to 
alter it suitably. 


Finally, an objection is taken that section 14 of 
the impugned Act takes away or abridges the right of 
the detenu to move this Court by appropriate proceed- 
ings. Both clauses (1) and (2) of article 32 speak of 
enforcement of rights conferred by Part III. The right 
to move this Court is given to a person not for the 
sake of moving only but for moving the Court for the 
enforcement of somé rights conferred by Part III and 
this Court has been given power to issue directions or 
orders or writs for the enforcement of any of such 
rights. In order, therefore, to attract the application 
of article 32, the person applying must first satisfy 
that he has got a right under Part III which has to be 
enforced under article 32. J have alreadv said that 
article 19 does not deal with the freedom of the person. 
I have also said that articles 21 and 22 provide for pro- 
tection by insisting on some procedure. Under article | 
22 (5) the authority making the order of detention is 
enjoined, as soon as may be, to communicate to the 
detenu the grounds on which that order has been made. 
This provision has some purpose, namely, that the - 
disclosure of the grounds will afford the detenu the 
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opportunity of making a representation against the 
order. Supposing the authority does not give any 
grounds at all as distinct from facts referred to in 
clause (6). Surely the detenu loses a fundamental 
right because he is prevented from making a represen- 
tation against the order of detention. Suppose the 
authority hands over to the detenu a piece of paper 
with some scribblings on it which do not amount to 
any ground at all for detention. Then also the detenu 
can legitimately complain that his right has been 
infringed. He can then come to the Court to get 
redress under article 32, but he cannot show to the 
Court the piece of paper with the scribblings on it 
under section 14 of the Act and the Court cannot judge 
whether he has actually got the grounds which he is 
entitled to under article 22 (5). In such a case the 
detenu may well complain that both his substantive 
right under article 22 (5) as well as his right to 
constitutional remedies under article 32 have been 
infringed. He can complain of infringement of his 
remedial rights under article 32, because he cannot 
show that there has been an infringement of his 
substantive right under article 22 (5). Jt appears to 
me, therefore, that section 14 of the Act in so far as it 
prevents the detenu from disclosing to the Court the 
grounds communicated to him is not in conformity 
with Part JT of the Constitution and is, therefore, 
void under article 13(2). That section, however, is 
clearly severable and cannot affect the whole Act. On 
this question the views of Meredith C. J. ‘and Das J. 
of Patna in Criminal Miscellaneous No. 124 of 1950 
(Lalit Kumar Barman vy. The State) and the majority 
of the learned Judges of the Calcutta High Court in 
Full Bench Case No. 1 of 1950 (Kshitindra Narayan 
v. The Chief Secretary) appear to be correct and 
sound. 


For the reasons I have given above, in my opinion, 
the impugned Act jis a valid Jaw except as to section 
14 in so far as it prevents the grounds being disclosed 
to the Court. The petitioner before us does not com- 
plain that he has not got proper grounds. Further, 
the period of his detention under the impugned Act 
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has not gone beyond three months and, in the circum- 
stances, this application should, in my opinion, stand 
dismissed. 


Petition dismissed. 


Agent fer the Petitioner : S. Subrahmanyam. 


Agent for the State of Madras and Union of’ India: 
P. A. Mehta. 
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COMMISSIONER OF INCOME-TAX, BOMBAY 
i‘ 
AHMEDBHAI UMARBHAI & CO., BOMBAY. 


[SHRI HaRILAL KANIA Ge. SATYID Fazr ALI, 
PATANJALI SASTRI, MEHR CHAND MAHAJAN, 
MUKHERJEA and Das JJ.] 


Excess Profits Tax Act (XV of 1940), s. 5, Third Proviso— 
Indian Income-taz Act (XI of 1922), s. 42 (3)—Article manufactured 
outside British India—Sale in British India—Whether whole profits 
accrue or artse in British Indta—Liabiltty to excess profits tax — 
Manufacturing operations, whether “ part of business "— Apportion- 
ment of profits between place of manufacture and place of sale— 
Permissibility—Applicability of s. 42 (3). 

Section 5 of the Excess Profits Tax Act, 1940, provided that “the 
Act shall apply to every business of which any part of the profits 
made during the chargeable accounting period was chargeable to 
income-tax.” There was also a proviso to the effect that ‘‘the Act 
shall not apply to any business, the whole of the profits of which 
accrued or arose in an Indian State and that where the profits of a 
part of a business accrued or arose in an Indian State, such part 
shall for the purpose of this provision be deemed to be a separate 
business, the whole of the profits of which accrued or arose in an 
Indian State, and the other part of the business shall be deemed to 
be a separate business.” 

A firm which was resident in British India and carried on the 
business of manufacturing and selling groundnut oi!, owned some 
oil mills within British India and a mill in Raichor in the 
Hyderabad State where oil was manufactured. The oil manufac- 
tured in Raichur was sold partly within the State of Hyderabad 
and partly in Bombay : 


Held, by the Full Court (Kaxia C.J., PATANJALI SASTRI, 
Fazp ALI, MEHR CHAND MAHAJAN, MUKHERJEA and Das JJ.)— 
The expression ‘part of a business” in the proviso to section 5 does 
not necessarily mean a separate composite unit of all the constituent 
activities of the business or a complete cross-section of the entire 
business operations but is wide enough to mean one or more of the 
operations of the business, and that the manufacturing operations 
which the firm carried on at Raichur were “a, part of the business” of 
the assessees within the meaning of the proviso to section 5 of the 
Act. 

Held alse per KANIA C.J., FAZL ALI, MEHR CHAND MAHAJAN, 
MUSHERJEA and Das JJ.—that the profits of that part of the 
business, namely, the manufacture of oil at the mill in Raichur 
accrued or arose in Raichur within the meaning of the said proviso, 
even though the manufactured oi! was sold in Bombay and the price 
was received there, and accordingly, that part of the profits derived 
{rom sales in Bombay which was attributable to the manufacture 
of the oil in Raichur was exempt from excess profits tax under 
the proviso to section 5 of the Act. 
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Pey PATANJALI SASTRI J.—The first part of sub-section (1) of 
section 42 of the Income-tax Act was applicable to the assessees, 
the expressions ‘‘ business connection in British India” and “* asset 
or source of income in British India” being wide enough to cover 
their selling organisation at Bombay ; and asa result, the profits 
received in Bombay from the sale of the oi] manufactured in 
Raichur had to be apportioned under sub-section (3) of section 42 
between the two operations of manufacture and sale, and only such 
portion of the profits as was attributable to the sale in Bombay 
should he deemed to hava accrued or arisen in British India. It 
followed as a corollary that the rest of the profits attributable to 
the manufacture at Raichur must be regarded as accruing or arising 
in the Hyderabad State and was therefore exempt under the proviso 
to s. 5 of the Act. 

Quaere: Whether it is in consonance with business principles 
or practice in the absence of any statutory requirement to that 
effect to cué business operations arbitrarily into two or more por- 
tions and to apportion as between them the profits resulting from 
one continuous process ending in a sale and whether Kirk's case is 
ipplicable to assessments under the Indian Acts as laying down any 
general principle of apportionment. 

Per MAHAJAN J.—Though profits may not be realised until a 
manufactured article is sold, profits are not wholly made by the 
act of sale and do not necessarity accrue at the place of sale and to 
the extent profits are attributable to the manufacturing operations, 
profits accrue at the place where the operations are carried on. 

Per MUKHERJEA J.—Where raw material is worked up into 
a new product by process of manufacture, it obviously increases 
in value and this increase in value represents the income or profit 
which is the result of the manufacture, and as this profit accrues by 
reason of the manufacture if cannot but be located at the place 
where the manufacturing process is gone through. It is immaterial 
that the manufactured goods are sold later on at various places. 
Tf the manufacturer is himself the seller, it might be that he receives 
the entire profits including that of the manufacture only at the 
time of sale; but in an inchoate shape a portion of the profits does 
accrue at the place of manufacture, the exact amount of which is 
only ascertained after the sale takes place. For purposes of com- 
putation the two parts of the business may be conceived of as being 
carried on by two different sets of persons. 


APPEAL [Civil Appeal No. LX VIII of 1949] from 
a Judgment of the High Court of Bombay dated 18th 
March 1948 (Chagla C.J. and Tendolkar J.) in a Refer- 
ence under the Excess Profits Tax Act, 1940. 

M.C. Setalvad, Attorney-General for India, (B. Sen 
with him) for the appellant. 

K.M. Munshi (S, K. Aiyar and N. K, Gamadia 
with him) for the respondents. 

1950. May 4. The Court delivered the following 
Judgments :— 
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Kania C.J.—This is an appeal from a decision of 
the High Court of Judicature at Bombay upon a refer- 
ence made by the Income-tax Appellate Tribunal, 
Bombay, under section 66 (1) of the Indian Income- 
tax Act. The respondent firm, the assessees, carried 
on business of manufacturing and dealing in oil during 
the relevant accounting periods. They are a registered 
firm under the Income-tax Act and are residents in 
Bombay. They own three mills at Bombay and one 
at Raichur for manufacturing oil from groundnuts. 
The oil produced at Raichur is sold partly at Raichur 
and partly in Bombay. Their liability to pay income- 
tax in respect of their whole profits is not disputed 
under the Income-tax Act. The question is in respect 
of their liability under the Excess Profits Tax Act for 
the oil manufactured at Raichur, but sold in Bombay. 

The assessees contend that in respect of such oil a 
portion of the profits earned by them is attributable to 
their‘business of manufacturing oil at Raichur and 
that portion of the profits should not be assessed to tax 
under the Excess Profits Tax Act. The taxing author- 
ities rejected the contention of the assessees. The 
Income-tax Tribunal agreed with them. On a reference 
the High Court disagreed with the view of the Tribu- 
nal and held that the assessees’ contention was correct. 
The Commissioner of Income-tax has come in appeal 
from that decision. In the Excess Profits Tax Act, 
section 2 (5) defines ‘‘ business ’’ as follows :— 

‘“‘‘Business’ includes any trade, commerce or 
manufacture or any adventure in the nature of trade, 
commerce or manufacture...... 

Provided further that all businesses to which this 
Act applies carried on by the same person shall be 
treated as one business for the purposes of this Act.” 

Section 5 of the Act runs as follows:— 

“3. This Act shall apply to every business of which 
any part of the profits made during the chargeable 
accounting period is chargeable to income-tax by virtue 
of the provisions of sub-clause (i) or sub-clause (ii) of 
clause (b) of sub-section (1) of section 4 of the Indian 
Income-tax Act, 1922, or of clause (c) of that sub- 
section : 

Provided that this Act shall not apply to any 
business the whole of the profits of which accrue or 
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arise without British India where such business is 
carried on by or on behalf of a person who is resident 
but not ordinarily resident in British India unless the 
business is controlled in India : 


Provided further that where the profits of a part 
only of a business carried on by a person who is not 
resident in British India or not ordinarily so resident 
accrue or arise in British India or are deemed under 
the Indian Income-tax Act, 1922, so to accrue or arise, 
then except where the business. being the business of a 
person who is resident but not ordinarily resident in 
British India is controlled in India, this Act shall apply 
only to such part of the business, and such part shall 
for all the purposes of this Act be deemed to be a 
separate business : 


Provided further that this Act shall not apply to 
any business the whole of the profits of which accrue or 
arise in an Indian State; and where the profits of a 
part of a business accrue or arise in an Indian State, 
such part shall, for the purposes of this provision, be 
deemed to be a separate business the whole of the 
profits of which accrue or arise in an Indian State, and 
the other part of the business shall for all the purposes 
of this Act, be deemed to be a separate. business.’’ 


Section 21 of the Act, which was not referred to 
in the course of the arguments before us, runs as 
follows :— 

“21. The provisions of sections 4-A, 4-B, 10, 13, 
24-B, 29, 36 to 44-C (inclusive), 45 to 48 (inclusive), 
49-E, 49-F, 50, 54, 61 to 63 (inclusive), 65 to 67-A 
(inclusive) of the Indian Income-tax Act, 1922, shall 
apply with such modifications, if any, as may be 
prescribed as if the said provisions were provisions of 
this Act and referred to excess profits tax instead of to 
income-tax, and every officer exercising powers under 


_the said provisions in regard to income-tax may 


exercise the like powers under this Act in regard to 
excess profits tax in respect of cases assigned to him 
under sub-section (3) of section 3 as he exercises in 
relation to income-tax under the said Act : 

Provided that references in the said provisions to 
the assessee shall be construed as references to a person 
to whose business this Act applies.’’ 
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The relevant portion of section 42 of the Indian 
Income-tax Act is in these terms :— 


**42. (1) All income, profits or gains accruing or 
arising, whether directly or indirectly, through or 
from any business connection in~ British India, 
or through or from any property in British India, 
or through or from any asset or source of income 
in British India, or through or from any money lent at 
interest and brought into British India in cash or in 
kind, shall be deemed to be income accruing or arising 
within British India, and where the person entitled to 
the income, profits or gains is not resident in British 
India, shall be chargeable to income-tax either in his 
name or in the name of his agent... 


(2) Where a person not resident or not ordinarily 
resident in British India, carries on business with a 
person resident in British India, and it appears to the 
Income-tax Officer that owing to the close connection 
between such persons the course of business is so 
arranged that the business done by the resident person 
with the person not resident or not ordinarily resident 
produces to the resident either no profits or less than 
the ordinary profits which might be expected to arise 
in that business, the profits derived therefrom or which 
may reasonably be deemed to have been derived 
therefrom, shall be chargeable to income-tax in the 
name of the resident person who shall be deemed to be, 
.for all the purposes of this Act, the assessee in respect 
of such income-tax. 


(3) In the case of a business of which all. the 
operations are not carried out in British India, the 
profits and gains of the business. deemed under this 
section to accrue or arise in British India shall.be oniy 
such profits and gains as aré reasonably attributable 
to that part of the operations carried out in British 
India.” . 2 oe 
On behalf of the - appellant it’ was con- 
tended that in order to get exemption from the 
Excess Profits Tax-Act the assessee has to show 
that his case-is covered by section 5 proviso 3. 
It was argued on behalf of the. appellant’ that in the 
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present case the business of the assessee consisted of 
manufacturing and selling oil and unless each of those 
operations took place at Raichur, ‘‘a part of the busi- 
ness’’ of the assessee was not at Raichur in the Hydera- 
bad State and therefore he was not entitled to the ex- 
emption claimed by him. It was secondly contended 
that even assuming that this was not correct the pro- 
fits of that part of the business, which was carried on 
at Raichur, did not accrue or arise in the Hyderabad 
State because the profits arose on the sale of the oil in 
Bombay and therefore the assessee’s contention was in- 
correct. Proviso 3 to section 5 of the Excess Profits 
Tax Act requires the assessee to fulfil three conditions 
to secure the exemption. They are (1) there should be 
a part of a business ; (2) that must be in an Indian 
State ; and (3) profits in respect of which exemption is 
claimed must accrue or arise from that part of the 
business. The appellant’s contention is that the part 
of the business must be a complete unit or as described 
on his behalf a complete cross-section of the business. 
It is argued that inasmuch as the sale of the oil in 
question took place in Bombay the cross-section com- 
posed of manufacture and sale did not take place at 
Raichur in the Hyderabad State and therefore the as- 
sessee’s contention must fail. In my opinion this conten~ 
tion is unsound. The definition of business in the Ex- 
cess Profits Tax Act clearly envisages manufacture as a 
business by itself. It is not necessary that a manufac- 
turer must be a trader in the commodity he manufac- 
tures. Similarly because he is a manufacturer and a 
trader it does not follow that the two activities neces- 
sarily become one indissoluble business of which the 
profits cannot be separately ascertained. Because a man 
is a manufacturer, a trader and even an exporter it 1s 
not correct to say that unless all the three activities 
take place in an Indian State he is not entitled to the 
benefit of the proviso because a part of his busi- 
ness is not in the Indian State. The argument of the 
appellant is that there should not be only a separate 
composite unit of the assessee’s business in an Indian 
State but that each operation making up the assessee’s 
business must take place in an Indian State. I find no 


$.C.R. SUPREME COURT REPORTS 341 


justification for putting such construction on _pro- 
viso 3 to section 5. No authority is cited to support 
such interpretation of the proviso. It is not contended 
in the present case that the activities of the assessee 
as a manufacturer are so spread out as to be incap- 
able of being ascertained as one unit of business 
in an Indian State. For instance, difficulties may 
arise if a manufacturer buys groundnuts in one place, 
has a crushing mill in another place, has a refinery in 
the third place and packing etc. ina fourth place. -It 
is not disputed here that the assessee’s activities as a 
manufacturer are all in Raichur anddf so, that set of 
activities under the definition of ‘business’’ in the 
Excess Profits Tax Act is a complete unit. I have no 
doubt that on the facts of the present case the manu- 
facturing operations of the assessee are “a part of his 
business in an Indian State.’’ Those conditions of the 
proviso are therefore fulfilled. 

On behalf of the appellant it was pointed out that 
under section 42 (3) of the Indian Income-tax Act the 
legislature had made a provision for allocation of 
profits in respect of different operations of a business, 
but there was no such corresponding provision in the 
Excess Profits Tax Act. This contention overlooks 
section 21 of the Excess Profits Tax Act which expressly 
makes, amongst others, section 42 (3)a part of the 
Excess Profits Tax Act for assessing the profits of an 
assessee. If, therefore, profits can be allocated to the 
manufacture of oil in Raichur it seems to me clear 
that the manufacturing activity will be a part of the 
assessee’s business in an Indian State. 

The next contention of the appellant was that 
even if a part of the business was in an Indian State 
the profits accrued or arose only on the sale of the oil 
in Bombay and no part of the profits of manufacture 
therefore arose in an Indian State. In my opinion this 
argument is also unsound. On the sale of goods the 
assessee receives money. While the recezpt of the price 
is thus in Bombay it is an entirely different thing to 
say that therefore the whole profits of the manufacture 
and sale arose in Bombay. This argument everlooks 
the distinction between accruing ‘or arising on the one 
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hand and receipt on the other. Again, the question 
of profits has to be determined not on receipt of the 
price of each lot sold by the assessee but the result of 
all the operations in connection with the manufacture 
and sale of oil during the accounting year. An indivi- 
dual transaction may result in profit but that will not 
make the assessee liable if the result of his accounting 
year’s activities is a loss. It is therefore improper in a 
case of this kind to consider the sale of oil as the 
deciding factor either to ascertain profits or to deter- 
mine the place of the accrual of profits. Several cases 
were cited at the Bar dealing with a trader’s business 
where he bought and sold goods. In my opinion those 
are not relevant to determine the question before us 
because in the present case the business is of a different 
nature. In The Commissioner of Taxation v. Kirk (*), 
Lord Davey distinguished Sulley v. Attorney-General (?) 
and Grainger & Son v. Gough (%) on this ground. 
The place of.sale was not considered the test when the 
business was of manufacturing and sale. Similarly 
cases which deal with the liability of the assessee 
under the Indian Income-tax Act because the profits 
were received (and not only accrued or arose) in India 
are also unhelpful. The Judges of the High Court 
strongly relied on The Commissioner of Taxation v. 
Kirk (') for their conclusion in favour of the assessee. 
It was a case of mining operations where the mines 
were in one colony and the sale of the ore in another. 
Under the Taxing Act in that case, it was observed 
that it was wholly immaterial whether the person to be 
taxed resided in the colony or not. Nor was it material 
whether the income was received in the colony or not, 
if it was earned outside the colony. The Board attach- 
ed no importance to the word “ derived’’ which was 
treated as synonymous with arising or accruing. The 
real question was what income was arising or accruing 
to the assessee from the business operations carried 
on by him in the colony. This was considered a ques- 
tion of fact. Under the New South Wales Act the 
liability to tax has to be decided on the existence of 
the source of the income in the particular colony and 
(t) [1900] A.C. 588. (2) [1860] 5H. & Nz 711, (3) [1896] A.C. 325. 
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to that extent the liability to tax is based on a differ- 
ent basis. While accepting this distinction, Jam how- 
ever unable to accept the contention that the source of 
‘income can never be the place where the income accrues 
or arises. In my opinion there is nothing to prevent 
income accruing or arising at the place of the source. 
The question where the income accrued has to be 
determined on the facts of each case. The income may 
accrue or arise at the place of the source or may accrue 
or arise elsewhere, but it does not follow that the in- 
come cannot accrue or arise at the place where the 
source exists.: Therefore it is necessary to ascertain 
whether that part of the business which is capable of 
being treated as one separate unit in the Hyderabad 
State has given rise to the income or profit sought by 
the assessee to be exempted from taxation in the, 
present case. On behalf of the respondents our attention 
‘was drawn to the International Harvester Company of 
Canada v. The Provincial Tax Commissioner (1). In 
that case the question was of the liability to tax ofa 
resident outside the province of S, under the Income- 
tax Act of S, in respect of profits arising from the sale 
in that province of agricultural implements which were 
manufactured outside the province. Under the relevant 
Act the tax was leviable on a person residing outside 
S who was carrying on business in S on the net profit 
or gain arising from the business of such person in S. 
The Board held that although the profits were ail 
received in S, where the goods were sold, the profits 
liable to taxation were only the net profits arising from 
the business in S and therefore the manufacturing pro- 
fits should be excluded from the assessment. They 
referred to sections 23 and 24 of the Taxing Act, under 
which a non-resident person was charged to tax on an 
apportioned part of profit, which although it might be 
received outside the province of S could fairly be re- 
garded as having been partially earned inside that 
province. In my opinion that case substantially helps 
the contention of the respondents and negatives the 
appeliant’s contention. It shows that when the manu- 
facturing portion of the activity of the assessee is in 
(1) {1949} A.C. 36. 
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one province and the sale is in another province, the 
whole profits are not necessarily considered as arising 
from the sale or at the place of sale although they may 
be treated as received on sale of the products. Second- 
ly, it shows that profits could be apportioned between 
the manufacturing and trading activities, particularly 
when the assessee carried on the business of a manu- 
facturer and trader together. This decision was sought 
to be distinguished by the Attorney-General on the 
ground that sections 23 and 24 of the Taxing Act of 
that colony made it a completely different scheme of 
taxation. I do not think that is a good point of 
distinction, because proviso 2 to section 5 of the Indian 
Excess Profits Tax Act, read with section 21, prescribes 
also a scheme in respect of a non-resident although 
not in the same details or with the same results under 
“the Indian Act. The expression “ part of a business ”’ 
must in my opinion be read with the same meaning 
and implication in provisos (2) and (3) to section 5 of 
the Excess Profits Tax Act. I am also unable to 
accept the contention of the. Attorney-General that 
under our Act there is no scheme of apportionment. 
-That overlooks, as pointed out above, the provisions of 
section 21 of the Act, which incorporates by reference 
amongst others section 42 (3) of the Indian Income-tax 
Act. In my opinion, therefore, proceeding on the foot- 
ing that there can arise or accrue profits of the manu- 
facturing activity of the assessec, profits have accrued 
to the assessee of a part of the business in an Indian 
State and they having accrued out of such business 
carried on in such State are exempted under the third 
proviso to section 5 of the Excess Profits Tax Act. 
For these reasons, in my opinion, the conclusion of the. 
High Court is correct and the appeal is dismissed with 
costs. 


Fazr Att J.—I agree fully with the judgment of 
Mahajan J. 


PATANJALI Sastri J.—This is an appeal from a 
judgment of the High Court of Judicature at Bombay 
upon areference made by the Income-tax Appellate 
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Tribunal, Bombay, under section 66 (1) of the Indian 1950 
Income-tax Act, 1922, read with section 21 of the Ne 


Comtmntisstoner 


Excess Profits Tax Act, 1940. Gf Tncnne-tik 
The respondent firm (hereinafter referred to as the Bombay 
“‘assessees ’’) are carrying on the business of manufac- v 


turing and dealing in oil at Raichur in the Hyderabad — Almedbhat 
State and at Bombay which, during the relevant Umrhai & Co. 
period, was part of what was then known as British pj,o,;a1i sastri J. 
India. The assessees are resident in Bombay and are 
registered for income-tax purposes, under section 26-A 
of the Income-tax Act, under the name of Ahmedbhai 
Umarbhai & Co., while their branch at Raichur is run 
under the name of Ahmed & Sons. They own three 
mills at Bombay and one at Raichur for manufactur- 
ing oil from groundnuts, and they sell the oil partly at 
Raichur and partly at Bombay. For the chargeable 
accounting period commencing from 31st October, 1940, 
and ending on 20th October, 1941, the assessees were 
assessed to excess profits tax ina sum of Rs. 1,61,807 
on their business income of Rs. 6,08,761, including 
a sum of Rs. 2,49,615 which was said to have 
accrued or arisen from sales in Bombay of oil manu- 
factured at Raichur. Part of such oil was also 
sold at Raichur, but the profits derived from such 
sales were not included in the assessment, and 
no question now arises in regard to such profits. Tor 
‘the succeeding period commencing from 21st October, 
1941, and ending on 8th November, 1942, a tax of 
Rs. 2,55,485-1-0 computed on the same basis, was also 
Imposed .on the assessees. The assessees contended 
that a part of the profits derived from sales in British 
India of the oil manufactured at Raichur was attri- 
butable to the manufacturing operations at Raichur 
which are an essential part of their business, and that 
such profits must be excluded from the assessment, 
under the third proviso to section 5 of the Excess 
Profits Tax Act, as having accrued or arisen in the 
Hyderabad State. The contention was rejected and 
’ the whole of the profits arising out of the sales in 
British India of the oil produced in Raichur were 
included in the assessments. 

After unsuccessful appeals to the Appellate 
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Assistant Commissioner, Bombay, the assessees carried 
the matter to the Income-tax Appellate Tribunal, 
Bombay, but with no better result. The assessees. 
thereupon applied to the Tribunal requiring them to 
draw up a statement of the case and refer it to the 
High Court at Bombay for decision of the question of 
law involved, and the Tribunal accordingly stated the 
case and referred the following question: ‘‘ Whether 
on the facts stated above income accruing or arising 
to the assessees on sales made in British India of 
goods manufactured in Raichur situated outside 
British India has been rightly held by the Tribunal 
as income accruing or arising in British India and 
was liable to excess profits tax.’’ In the letter of 
reference they indicated their view on the question 
referred by stating that the manufactured article 
received or brought into British India did not include 
any income, profits or gains, and that such profits and 
gains, having accrued only after the sale had taken 
place, accrued or arose in British India. 


The reference was heard by Chagla C.J. and 
Tendolkar J. and they were of opinion that the 
question as framed by the Tribunal “did not really 
bring out the controversy between the parties.” The 
learned Judges, after stating the facts of the case,. 
framed the question thus: ‘‘ Whether on the facts. 
stated above the profits of a part of the business of the 
assessees accrued or arose in an Indian State.” The 
question as reframed is also open to similar criticism, 
for, it assumes that the manufacture of oil at Raichur 
is ‘‘a part of the business’ of the assessees, whereas 
the Commissioner of Income-tax has been seriously 
contesting that position as the judgment under appeal 
itself shows. 


Excess profits tax is a charge on the profits aris- 
ing out of a business in excess of its normal or 
standard profits, a business being regarded as the unit of 
assessment. .‘‘ Business” is defined in section 2 (5) of 
the Iexcess Profits Tax Act as including, among other 
things, “‘manufacture,’’ and a proviso to the clause 
says that ‘all businesses to which this Act applies 
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carried out by the same person shall be treated as one 
business for the purposes of this Act.’’ Section 4 
provides for the charge of tax in respect of any busi- 
ness to which the Act applies on the amount by which 
the profits during any chargeable accounting period 
exceed the standard profits. Section 5, on the true 
interpretation of which the question for determination 
in this appeal turns, runs thus : 

‘5. This Act shall apply to every business of 
which any part of the profits made during the charge- 
able accounting period is chargeable to income-tax by 
virtue of the provisions of sub-clause (i) or sub-clause 
(ii) of clause (b) of sub-section (1) of section 4 of the 
Indian Income-tax Act, 1922, or of clause (c) of that 
sub-section : 

Provided that this Act shall not apply to any 
business the whole of the profits of which accrue or 
arise without British India where such business is 
carried on by or on behalf of a person who is resident 
but not ordinarily resident in British India unless the 
business is controlled in British India : 

Provided further that where the profits of a part 
only of a business carried on by a person who is not 
resident in British India or not ordinarily so resident 
accrueé or arise in British India or are deemed under 
the Indian Income-tax Act, 1922, so to accrue or arise, 
then, except where the business, being the business of 
a person who is resident but not ordinarily resident in 
British India is controlled in India, this Act shall apply 
only to such part of the business, and such part shall, 
for all the purposes of this Act, be deemed to be a 
separate business : 

Provided further that this Act shall not apply 
to any business the whole of the profits of which 
accrue or arise in an Indian State, and where the 
profits of a part of business accrue or arise in an 
Indian State, such part shall, for the purposes of this 
provision, be deemed to be a separate business the 
whole of the profits of which accrue or arise in an 
Indian State, and the other part of the busiriess shall, 
for all the purposes of this Act, be deemed to bea 
separate business.”’ 
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As the assessees are resident in British India and 
the profits of their business in the Hyderabad State 
made during the relevant periods were charged to 
income-tax under section 4 (1) (b) (ii) of the Income- 
tax Act, that business was brought under charge to 
excess profits tax by section 5 of the Excess Profits 
Tax Act, and the duty would be leviable on the 
profits of the said business unless proviso (3) 
excluded the application of the Act to that business, 
in which case the proviso to section 2 (5) which ope- 
rates to consolidate only those businesses to which 
the Act applies would also not take effect. It appears 
to have been conceded by the taxing authority that 
no excess profits tax was leviable on the profits derived 
from the sales in the Hyderabad State as they were 
profits of a part of the assessees’ business accruing or 
arising in an Indian State and as such were exempted 
under proviso (3) to section 5, for these profits, as 
already stated, were not subjected to tax for the two 
chargeable accounting periods in question. But it was’ 
contended on their behalf by the Attorney-General 
that the proviso had no such operation in respect of 
the profits made by sales of the oil in British India, 
and that for two reasons: Firstly, because the manu- 
facturing operations carried on in the Hyderabad State 
did not constitute a ‘‘ part” of the assessees’ business 
within the meaning of the proviso, and, secondly, 
because even if such operations could be regarded as 
a part of the business, the profits derived from the 
sales of the oil in Bombay could not be said to have 
accrued or arisen in that State. Both these proposi- 
tions were held to be untenable by the learned Judges 
of the High Court and were contested before us by 
Mr. Munshi on behalf of the assessees. 

On the first point, the Attorney-General insisted 
that a ‘“‘part’’ of a business meant a fraction of the 
aggregate of all the constituent activities of the busi- 
ness or, as it has been put during the argument, a 
‘‘ cross-section ’’ of the entire business operations, and 
not one or more of such operations, however essential 
for the production of the resulting profits. It is 
difficult to see how this construction will assist the 
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taxing authority in the present case, for, as already 
stated, the assessees were selling at Raichur, part of 
the oi! manufactured there, and there was thus at that 
place a complete cross-section of their business which 
consists of manufacturing and selling oil. Apart from 
this consideration, I can find nothing in the context of 
section 5 to exclude the ordinary meaning of the words 
“part of a business’? and to compel the somewhat 
strained and artificial interpretation sought to be put 
upon them which, it may be observed in passing, seems 
inconsistent with the view which left untaxed the 
profits derived from the sales at Raichur. Furthermore, 
section 5 is to be read with the provisions of sec- 
tion 42 of the Indian Income-tax Act which has 
been made applicable, with,certain modifications not 
material here, to excess profits tax by section 
21 of the Excess Profits Tax Act ‘‘as if the said 
provisions were provisions of this Act and refer 
to excess profits tax instead of to income-tax.”’ 
That section has, in my opinion, an important bearing 
on the issues involved in this appeal and deserves care- 
ful consideration. So far as material here it reads thus : 

“42. (1) All income, profits or gains accruing 
or arising, whether directly or indirectly, through or 
from any business connection in British India, or 
through or from any property in British India, or 
through or from any asset or source of income in 
British India, or through or from any money lent at 
interest and brought into British India in cash or in 
kind, shall be deemed to be income accruing or arising 
within British India, and where the person entitled to 
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the income, profits or gains is not resident in British 


India, shall be chargeable to income-tax either in his 
name or in the name of his agent, and in the latter case 
_ such agent shall be deemed to be, for all the purposes 
of this Act, the assessee in respect of such income-tax: 
Provided that where the person entitled to the 
income, profits or gains is not resident in British India, 
the income-tax so chargeable may be recovered by 
deduction under any of the provisions of section 18...... 
(3) In the case of a business of which all the 
aperations are not carried out in British India, the 
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profits and gains of the business deemed under this 
section to accrue or arise in British India shall be only 

such profits and gains as are reasonably attributable 

ar part of the operations carried out in British 
ndia. 

It will be seen that these provisions, read together, 
lay down a rule of apportionment for ascertaining the — 
profits of a business part only of whose “‘ operations ”’ 
are carried out in British India where such part could 
be regarded as either ‘“‘a business connection in 
British India’’ or ‘“‘a source of income in British 
India.”’ They also provide machinery for facilitating 
collection of the tax from the resident agent where the 
person entitled to such income is a non-resident. Now, 
these provisions are obviously complementary to section 
5 proviso (2) of the Excess Profits Tax Act, and unless 
we read “‘ part of a business”’ in that proviso as mean- 
ing one or more “ operations”’ of the business referred 
to in sub-section (3) of section 42, the machinery 
provided in the latter section for collection of the tax 
leviable on a non-resident person by virtue of proviso 
(2) will not be applicable, and the scheme of charge and 
collection in such cases will be rendered incoherent. A 
harmonious interpretation of the scheme requires that 
the words “‘ part of a business’ in proviso (2) must be 
taken to signify one or more of the operations of the 
business, and, if so, the same expression used in 
proviso (3), with which we are here concerned, must 
also have the same connotation. It follows that the 
manufacture of oil in the mill at Raichur is a part of 
the assessees’ business. 

The question next arises whether the profits 
derived from such manufacture, other than those 
arising from sales at Raichur which are not now in 
question, accrued or arose in Raichur, so as to bring 
the case within proviso (3). It is clear that the oil 
manufactured at Raichur cannot itself be regarded as 
income, profits or gains within the meaning of the 
Indian Income-tax Act or the Excess Profits Tax Act 
any more than the green coffee in Mathias’ case (*) 
which the Privy Council held could not be so regarded, 

(t) LL.B. (1939) Mad. 178, 
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The oilis manufactured for purposes of sale in order 1950 
that profits may be earned, and such profits are realised 
only when the commodity is sold and not before. But, 


Commissioner 


1 Income-tax, 
as the test of non-liability under proviso (3) is the ac- . poet ¥ o 
cruing or the arising of the profits in an Indian State, *v. 


the question is whether the profits, when they do arise — Avedbhai 
from the sales at Bombay of the product of the mill at Umerbhai & Co. 
Raichur, arose in whole or in part at Raichur? As Beep. 
pointed out by the Privy Council in Chunilal Mehta's ie acai 
case(1), the words ‘‘profits accruing or arising in’ (a 

country) require a place to be assigned as that at which 

the trading operations come, whether gradually or sud- 

denly, intoexistence, and they involve a notion diffi- 

cult to apply/to particular transactions. The words ‘‘ac- 

crue or arise,”’ too, have been variously interpreted, and 

no conclusive or clear test of when or where income can 

be said to accrue has been formulated in the decided 

cases. The learned Judges in the Court below solved 

the problem by invoking what they conceived to be the 

general principle underlying the decision in Kirk’s 


, case (2), namely, the principle of apportioning profits 


as between the different processes employed’ in produc- 
ing those profits and the different places where they 
are employed. Thelearned Judges disagreed with the 
view of the Calcutta High Court in Re Mohanpura Tea 
Co.(%) that the profits accrue or arise only when the 


goods are sold and at the place where they are sold, and 


that the decision in Kirk’s case (2) laid down no prin- 


ciple of general application but proceeded on the langu- 


age of an Australian statute. The question in Kirk's . 
case (*) related to the assessment of the profits of a 
mining company which extracted ore and converted it 
into a merchantable product in one colony and sold 
it in another. Underthe relevant statute, tax was levi- 


able in respect, of income “arising or accruing from 


DY sce stestenevcateies SETA OG isescrsonieiieotncites carried on”’ in the 


‘colony or ‘‘ derived from lands,’ or “arising or. 


accruing from any kind of property.... .......+ or from 


any other source whatsoever,” in the colony, but no tax 


was payable in respect of income “earned” outside the 


(1) I-L.R. [1938] Bom. 752. (2) [1800] A.C, 588. 
(3) [1937] I.L.R. 2 Cul. 201. 
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1950 colony. The Board held that the profits, having been 
Commissioner Produced by the combined operations of extraction, 
of Incometax, ™anufacture and sale, were assessable to tax in the 

Bombay colony either as derived from land by reason of the 

vy. _—s extraction or as “‘ arising or accruing, ’’ if not from a 

an a “trade,” certainly from a ‘“‘source,”’ by reason of 

__.._._ the manufacture in the colony, and were therefore 

Patanjali Sastri J.‘ earned’’ in the colony, though the profits were 
received outside the colony. While it may well bea 
‘“fallacy,’’ while in applying a taxing ‘statute which 
directs attention to the situation of the source of in- 
come as the test of chargeability, to ignore the initial 
stages in the production of the income and fasten 
attention on the last stage when it is realised in 
money, it may be open to question whether it is in 
consonance with business principles or practice, in the 
absence of any statutory requirement to that effect, 
to cut business operations arbitrarily into two or more 
portions and to apportion, as between them, the profits 
resulting from one continuous process ending in a 
sale. It appears, however, unnecessary, in the present 
case, to consider the applicability of the decision in 
Kirk’s case(') to assessments arising under the 
Indian Act which makes the place at which the profits. 
accrue or arise the test of liability or non-liability, as 
the case may be, as I am of opinion that section 42 of 
the Income-tax Act which, as already stated, has been 
incorporated in the Excess Profits Tax Act, is appli- 
cable here and sanctions such apportionment. 

It is noteworthy that the first part of sub-section 
(1) of section 42 providing that certain classes of in- 
come are to be deemed to accrue or arise in British 
India is not confined in its application to non-residents, 
but is in general terms soas to be applicable to both 
residents and non-residents. Before its amendment in 
1939 the sub-section began with the words ‘‘in the case 
of any person residing out of British India’’ which 
obviously restricted the application of the provision to 
non-resident persons, but in its amended form the sub- 
section has been recast into two distinct parts, the 
first of which is not so restricted, and the second part 

(1) [1900] A.C, 588. 
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alone, which begins with the words ‘‘and where the 1950 
person entitled to the income, profits and gains is not a. 
resident in British India,’’ is made applicable to oy icome-tux, 
non-resident persons, thereby showing that the former Bombay 
part applies to both residents and‘non-residents. The ve 
opening words of the first proviso also point to the = A#medbhai 
same conclusion, for these words would be surplusage (”2”%"! © ©. 
if the sub-section as a whole applied only to non-resi- patanjali Sastri J. 
dents. A contrary view has, no doubt, been expressed 

bya Division Bench of the Bombay High Court in 
Commissioner of Income-tax v. Western India Life In- 

surance Co, Lid. ('). Though reference was made in that 

case to the alteration in the structure of sub-section (1) 

its significance, as it seems to me, was not properly 
appreciated. The facts that the marginal note to the 

whole section refers to ‘“‘ non-residents ’’ and that the 

section itself finds a place in Chapter V headed 

‘‘ Liability in Special Cases’’ were relied upon as 
supporting the view that sub-section (1) as a whole 

_ applies only to non-residents. As pointed out by the 

Privy Council in Balraj Kunwar v. Jagatpal Singh(?), 

marginal notes in an Indian statute, as in an Act 

of Parliament, cannot be referred to for the purpose of 
construing the statute, and it may be mentioned in this 
‘connection that the marginal note relied on has since 

been replaced by the words “‘ Income deemed to accrue 

or arise within British India,’ which makes it clear 

that the main object of sub-section (1) was to define’ 

that expression [see section 12 (a) of Act XXII of 1947]. 

Nor can the title of a chapter be legitimately used to 

. Testrict the plain terms of an enactment. I am therefore 

of opinion that the first part of sub-section (1) is appli- 

cable to the assessees, the expressions. ‘‘ business con- 

nection in British India” and ‘asset or source of 

income in British India”’ being wide enough to cover 

their selling organisation at Bombay. The result is 

. that the profits received at Bombay from the sale of 

the oil manufactured at Raichur have to be appor- 

tioned under sub-section (3) between the two operations 

of manufacture and sale, and only such portion of the 

profits as is reasonably attributable to the sale should 


(1) [1945] 13 J.T.R. 403. (2) TLL.R. 26 All. 393 at 406. 
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be deemed to accrue or arise in British India. It 
must follow, as a corollary, that the rest of the profits, 
attributable to the manufacture at Raichur, must be 
regarded as accruing or arising in the Hyderabad 
State. Therefore proviso (3) tosection 5 of the Excess. 
Profits Tax Act becomes applicable to the case and 
exempts the manufacturing part of the assessees’ 
business from the operation of the Act. 

On behalf of the respondent, Mr. Munshi called 
attention to certain observations of the Privy Council 
in Chunilal Mehta’s case (+) as supporting his conten- 
tion that, although all the operations of a business. 
must be completed before profit is received, the accrual 
of the profits begins with the first operation and con- 
tinues cumulatively till the goods are finally sold, and 
that, therefore, the expression ‘‘accruing or arising’ 
in’? a place must be applied distributively to the 
different operations and the places where such opera- 
tions are carried out. The observations relied on are 
as follows: ‘‘ But the legislature has chosen a different 
test and applied it to all kinds of profits accruing or 
arising in British India. It may even have chosen it 
as fairer because it can be applied distributively to the 
profits of a single source” (p. 765), and again, ‘‘no 
doubt if it can be held that under the Indian Act 
profit in the case of a business must be taken so strictly 
that it is not to be understood distributively at all the 
profit of the assessee’s business would become an 
ultimate and single figure irreducible and referable 
only to Bombay, but such’a high doctrine cannot be 
read into the Indian statute without violence not only 
to its language but to its scheme:” (p. 767). These 
passages may, at first sight, appear to lend some 
support to Mr. Munshi’s thesis. But on closer exami- 
nation in their context they do not, in my opinion, 
warrant any such general theory. Their Lordships 
were dealing with a case where the .assessee, resident 
in Bombay, derived profits from speculative contracts. 
for purchase and sale of commodities carried out 
through brokers in various foreign markets such as. 
Liverpool, London and New York. The assessee 

(1) I.L.R..[1938} Bom. 752. 
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contended that he was not liable to pay Indian 1950 
income-tax in respect of such profits, which were ee ena 
not received in British India, on the ground that o¢ treome+tax, 
they were not profits accruing or arising in British — Bombay 
India, and their Lordships upheld that contention. Meo. 
It is with reference to such transactions which ,A”meiie! - 
individually contributed to the surplus arising in “"(U"" 
the various places abroad, that their Lordships spoke patanjati Sastri J. 
of the profits accruing or arising distributively 
and not ina single place. That they were not thinking 
of the profits resulting from a single composite 
process such as manufacture and sale, and their dis- 
integration and apportionment as between the different 
operations is shown by their further observation that 
“profits are frequently, if not ordinarily, regarded as 
arising from many transactions each of which has a © 
result not as if the profits need to be disintegrated: 
with difficulty but as if they were an aggregate of the 
particular results: (p. 767). 
Reference was also made toa recent decision of the 
same Tribunal in International Harvester Co. of Canada 
v. The Provincial Tax Commisston(). The case arose 
out of the assessment of the profits of a non-resident 
to income-tax, under a provincial Income-tax Act in 
respect of the profits arising from the sale within 
the province of goods manufactured outside the 
province. The tax was leviable, in the case of a 
non-resident person, on the “net profit or gain arising 
from the business of such person in” the pro- 
vince. Their Lordships held that, although the profits 
sought to be assessed were all received in the province 
where the goods were sold, as the profits brought under 
charge under the Act was only the net profit arising 
from the business in the province, the manufacturing 
profits should be excluded from theassessment. Their 
Lordships referred to other provisions of the Act which, 
in the converse case, sought to charge a proportionate 
part of any profit derived from sale outside the pro- 
vince of goods produced in the province as being 
“‘earned”’ within the province, and inferred from those 
_ provisions that the intention of the legislature in the 
(1) [1949] A.C. 36. 
45 
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charging section was to bring within the ambit of tax- 
ation only an apportioned part of the profit. Sucha 
construction, they thought, would ‘‘result ina fair and 
reasonable scheme of taxation in accordance with that 
comity which naturally prevails between one province 
and another.” Referring to Kirk’s case(?) their Lord- 
ships remarked ‘‘that although the sections under con- 
sideration in Kirk’s case (1) differed in their language 
from the provisions which their Lordships were consider- 
ing, the reasoning which appears in the judgment in 
that case was helpful to the appellants’ contention in 
the present case.”’ This was, presumably, because charge- 
ability in both cases depended not on the income 
accruing or arising in the country, but, on the source 
of the income being in the country. The decision was 
based on the language of the statute and the scheme of 
taxation disclosed thereby, and what I have said about 
Kirk’s case(!) equally applies to it. The other cases 
cited by Mr. Munshi do not call for any special notice. 


Iagree with the conclusion reached by the High 
Court, though on different grounds, and dismiss the 
appeal with costs. 


Mauajan J.—This is an appeal by the Commis- 
sioner of Income-tax, Bombay City, from the judgment 
of the High Court of Judicature at Bombay upon a 
case stated by the Income-tax Appellate Tribunal under 
the provisions of section 66 (1) of the Indian Income- 
tax Act, 1922, and it raises a question as to the 
liability of the respondent, Messrs. Ahmedbhai Umar- 
bhai & Co., for excess profits tax. 

Excess profits tax is levied under section 4 of the 
Excess Profits Tax Act, XV of 1940, ‘“‘in respect of 
any business to which the Act applies on the amount 
by which the profit during any chargeable accounting 
period exceeds the standard profits........’’ The respon- 
dent is a registered firm resident in British India and 
owns three oil mills in Bombay and one oil mill in 
Raichur in Hyderabad State and the question to be 
decided in the appeal is whether the profits which were 
received or realized by the respondent on the sale of 


(1) [1960] A.C. 588. 
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oil manufactured in Raichur and sold in British India 
are liable to excess profits tax. 

By an order dated 27th March, 1944, the. Excess 
Profits Tax Officer, Circle III, Bombay, assessed 
the respondent to excess profits tax in the sum of 
Rs. 1,61,807 for the chargeable accounting period 
commencing from 31st October, 1940 and ending on 20th 
October, 1941 on the business income of Rs. 6,08,761, 
which included a sum of Rs. 2,49,615, being profits 
accruing or arising in British India in respect of the 
respondent’s branch at Raichur in Hyderabad State 
and run in the name of Messrs. Ahmed & Sons. By 
another order dated 28th March, 1944 the same officer 
assessed the firm to excess profits tax in a sum of 
Rs. 2,55,485-1-0 for the chargeable accounting period 
commencing from 21st October, 1941 and ending on 
8th November, 1942 on the ‘business income of Rs. 
7,46,561, which included a sum of Rs. 2,34,785, 
being the profits accruing or arising in British India 
in respect of the Raichur branch. Both the assessment 
orders were appealed against to the Appellate Assistant 
Commissioner but without any success. The Income- 
tax Appellate Tribunal on appeal drew up a statement: 
of case and referred the following question of law to 
the High Court :— 

‘Whether on the facts as statcd above income 
accruing or arising to the assessee on sales made in 
British India of goods manufactured in Raichur situa- 
ted outside British India has been rightly held by the 
Tribunal as income accruing and arising in British 
India and was liable to excess profits tax ?”’ 

The High Court re-framed the question as 
follows :— 

‘‘ Whether on the facts as stated above profits of a 
part of the business of the assessee accrued or arose in 
an Indian State ”’ 

and answered it in the affirmative. It held that 
the activity which the respondent carried on at 
Raichur was a part of its business within the mean- 
ing of the third proviso to section 5 of the Excess 
Profits Tax Act and that the profits of a part of the 
business accrued or arose in an Indian State and that 
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the said profits were not assessable to excess profits tax. 
This order of the High Court is being contested in the 
present appeal and it has been urged that as regards 
the oil manufactured in Raichur but sold in British 
India, no profits accrued or arose in the Indian State, 
but the profits accrued or arose in British India and 
are subject to excess profits tax. It was further 
contended that the construction put by the High Court 
on the third proviso to section 5 and on the phrase 
‘ part of a business ’’ is erroneous and is not justified 
on the language of the proviso and the context. It was 
suggested that in order to constitute ‘“‘a part of the 
business’ within the meaning of that proviso it must 
be a complete cross-section of the whole business and 
not merely one or more of the operations of that 
business. 

Section 5 of the Act on the true construction of 
which depends the decision of the appeal is in these 
terms :— 

“This Act shall apply to every business of which 
any part of the profits made during the chargeable 
accounting period is chargeable to income-tax by 
virtue of the provisions of sub-clause (i) or sub-clause 
(ii) of clause (b) of sub-section (1) of section 4 of the 
Indian Income-tax Act, 1922, or of clause (c) of that 
sub-section.” 

In other words, the Act brings within its ambit all 
income in the case of a person resident in British India 
which accrues or arises or which is deemed to accrue or 
arise to him in British India during the accounting 
year, as also all income which accrues or arises to him 
without British India during such year; and if such 
person is not resident in British India during that year, 
then all income which accrues or arises or is deemed 
to accrue or arise in British India during such year. If 
section 5 of the Act stopped short at that stage, it is un- 
doubted that in the case of the respondent who is a resi- 
dent in British India all his income, no matter where it 
arose, within British India or without British India, 
would be chargeable to excess profits tax just in the 
same way as it is chargeable to income-tax under the 
Indian Income-tax Act. The whole of his income arising 
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in Raichur has legitimately: been-taxed under that Act. 

Section 5 however has three provisos which limit 
its scope and take certain incomes outside its ambit. 
The first proviso is to the following effect : 

‘Provided that this Act shall not apply to any 
business the whole of the profits of which accrue or 
arise without British India where such business is car- 
ried on by or on behalf of a person who is resident but 


not ordinarily resident in British India unless the - 


business.is controlled in British India.” 
This exception has no bearing to the facts of the 
present case. The second proviso is in these terms :— 
“Provided further that where the profits of a part 
only of a business carried on by a person who is not 
resident in British India or not ordinarily so resident 
accrue or arise in British India or are deemed under 
the Indian Income-tax Act; 1922, so to accrue or arise, 
then, except where the business being the business of 
a person who is resident but not ordinarily resident in 
British India is controlled in India, this Act shall ap- 
ply only to such. part of the business, and such part shall 
for all the purposes of this Act be deemed to be a sepa- 
rate business.”’ 
This proviso alsoconcerns a person not resident in 


British India and does not touch the present case. . 


It however furnishes a clue to the meaning of the 
following proviso inasmuch’as it attracts the appli- 
cation of section 42 of the Indian Income-tax Act 
to the case of a non-resident and contemplates the 
apportionment of income between part of a business 
controlled in British India and a part not so controlled. 
_ Sub-section (3) of section 42 of the Income-tax Act 
enacts thus : 
__ ‘Jn the case of a business of which all the opera- 
tions are not carried out in British India, the profits 
and gains of the business deemed under this section to 
accrue or arise in British. India’ shall be only such 
profits and gains as are reasonably attributable to that 
part of the operations carried out in British India.” 

- Under the second proviso by reason of the applica- 
tion of section 42 (3) of the Income-tax Act, if the 
‘manufacturing business of the assessee was in British 
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India and all his sales took place in Raichur, then 
excess profits tax could only be chargeable on such 
profits as would really be attributable to his” manu- 
facturing operations in British India and the manu- 
facturing operations would be treated as part of the 
business of the assessee under the proviso. It is the 
third proviso to which the controversy in the case is 
limited and this proviso is in these terms :— 

“ Provided further that this Act shall not apply 
to any business the whole of the profits of which 
accrue or arise in an Indian State, and where the 
profits of a part of business accrue or arise in an Indian 
State, such part shall, for the purposes of this provi- 
sion, be deemed to be a separate business the whole of 
the profits of which accrue or arise in an Indian State, 
and the other part of the business shall, for all the 
purposes of this Act, be deemed to be a separate 
business.’ 

We have firstly to determine the meaning of the 
words “‘part of a business ’’in this proviso ; does it mean, 
as argued on behalf of the Commissioner, that the busi- 
ness must be acomplete cross-section of the whole busi- 
ness and not merely one or more of the operations of that 
business, or, does it mean, as contended by the learned 
counsel for the respondent, a continued and severable 
business activity of which the profits could be apportioned 
or ascertained separately. Secondly, we are called 
upon to determine at what place do the profits accrue 


or arise in respect of the part of such business. Do 
_ they arise at the place where in the case of a manufac- 


turer his goods are sold, or can they be said to accrue 
or arise at the place of manufacture ? 

The word ‘‘business”” has been defined by the Act 
in section 2 (5) as follows :— 

‘« ‘Business’ includes any trade, commerce or manu- 
facture or any adventure in the nature of trade, com- 
merce or manufacture or any profession or voca- 
tion....”’ 

It means any continued activity of a person 


which yields profits and which is in the nature of . 


trade, commerce or manufacture. It may even be any 
adventure in the nature of trade, commerce or 


g* 
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manufacture. A proviso was added to this definition 
in the year 1940 in these terms :—- 


“Provided further that all businesses to which 
this Act applies carried on by the same person shall be 
treated as one business for the purposes of this Act.”’ 


The effect of the proviso is that if a man is carry- 
ing on a number of activities, whether of the same or 
of different natures, all these various businesses are 
treated as one. The same person, if engaged in the 
manufacture of hardware, oils, textiles, motor tyres, 
bicycles and owning mills for his diverse activities in 
different places and also trading in merchandise and 
doing contract business, is deemed to carry ona single 
business. All the businesses that he carries on are 
lumped together and treated as one business for the 
purpose of levying the tax and calculating the profits. 
The proviso has made an amalgam of all the busi- 
nesses of one individual and it is in view of this amal- 
gam that proviso 3 of section 5 has to be considered. 
It seems to me that what has been amalgamated by 
the definition has again been made separate by the 
proviso to section 5. If-a number of businesses carried 
on by a person are situate in different places, then the 
effect of the proviso is to again treat them as separate 
business under the description of the phrase “part of 
a business.” In other words, if aman is carrying 
on manufacture in textiles in Bombay, a shop at My- 
sore, has a distillery in Allahabad and has an oil mill 
in Gwalior, then for the purpose of section all these 
four trades are part of the business within the mean- 
ing of proviso 3 to section 5, one part situate in one 
place and another part situate at another place and 
if any of these parts produce profits at the place 
of the business, that place being in an Indian 
State, then proviso (3) would have application. 
I think that the effect of the language of proviso (2) of 
section 5 is to giyé-colour to proviso (3) as being comple- 
mentary to it and providing for converse cases to those 
arising under this proviso concerning non-residents. 
Illustratively it may be said that proviso (2) would 
cover the case if the manufacturing business of the 
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respondent was situate in Bombay and his sales 
exclusively were made at Raichur provided he wasa 
non-resident. In that event excess profits duty would 
be chargeable on a part of the profits attributable to the 
part of the business in Bombay, or in other words, to: 
those business operations that were being carried on in 
Bombay. The converse case where the manufacturing 
operations are being carried on in Raichur by a resident 
in India and the sales are made exclusively in Bombay 
is apparently covered by proviso (3) because a part of 
the business being situate in Raichur profits attribut- 
able to that part of the business out of the total sale 
proceeds could only be said to accrue at the place of 
manufacture. 

_ The present assessee has three mills in British 
India and a mill at Raichur. He has also a sales depot 
at Bombay. In his case but for the proviso to the 
definition of ‘‘business’’ it could be said that he was 
carrying on five businesses, three of manufacture of oil 
in India and one of manufacture of oil in Hyderabad 
and a fifth business as trader at Bombay. By reason 
of the proviso to the definition, all these businesses be- 
come a single business. But for the purposes of pro- 
visos (2) and (3) of section 5 all these are part of a busi- 
ness and have to be treated as separate businesses. The 
theory of cross-section of a business contended by the 
appellant is not very intelligible. It was contended 
that if a man is a manufacturer as well as a seller of 
goods and also an importer of goods, then in his case 
the term ‘part of a business ’’ means the carrying on 
of all the three activities together and that unlezs he 
carries on all the three activities, it cannot constitute 
“part of business”’ under the proviso. This contention 
to my mind is untenable. The only construction which 
in the context of the Act can be reasonably placed on 
the proviso to section 5 and on the words ‘part ofa 
business” is the one suggested above. I am therefore: 
of the opinion that the learned Chief Justice was right 
when he held that the activities which the assessee 
carried on at Raichur are certainly a part.of the busi- 
ness of the assessee.. Mr. Justice ‘Tendolkar on this 
part of the case observed as follows :— 
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‘The normal meaning of the word is a ‘portion ’ 1950 
in whatever way carved out andIhavenodoubtin .) 
my mind that any of the operations that go towards oy mneomo-tax, 
a complete business are a part of that business. Bombay 

The contention of the Advocate-General becomes v. 
the more untenable when one looks at the second , Ahmwuihat 
proviso to section 2 (5) of the Excess Profits Tax “"@7U'" © 

Act sea cenwe Mahajan J. 

Now, under this proviso you may have several 
businesses of a totally different character carried on 
by the same person and they all together constitute 

“one business for the purposes of the Excess Profits 
Tax Act, if the contention of the Advocate-General is 
right, even if one of these different businesses in the 
ordinary sense of the term was wholly carried out in a 
Native State, it would still not ‘be a part of the whole 
business in the sense of being a cross-section of all the 
businesses which together constitute one business 
under the Excess Profits Tax Act. Iam, therefore, of 
opinion that the manufacture of oil was part of the 
business of the assessee firm.” 

I am in complete agreement with the observations 
cited above. 

The next question for consideration is whether 
that part of the business situate in Hyderabad gives 
any profits, in other words, whether any profits of the 
manufacturing business of the assessee at Hyderabad 
accrue or arise in that State. 

On behalf of the Commissioner it was contended 
that the place where the profits accrue or arise is not 
ordinarily the place where the source that produces 
the profits is situate and that the High Court had 
erred in taking the view that in respect of sales of oil 
in British India produced by the mill at Raichur any 
profits accrued at: the place of manufacture. It was 
said that profits in such a case only accrue at the 

~place of sale and not at the place of manufacture. I 
am unable to accede to this contention. It is true that 
no profits are realized until the oil is sold but the act 
of sale merely fixes the time and place of receipt of 
profits, profits are not whoily made by the act of sale 
and do not necessarily accrue at the place of sale. 
46 
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Act of sale is the culminating process in the earning of 
profits but it goes without saying that the act of sale 
could not be performed unless the goods were produced 
at Raichur and it would be wrong from a_ business 
point to say that all the profits resulted from that 
operation. It was the operation of manufacture at 
Raichur that enabled the assessee to sell oil and some 
portion of the profits must necessarily be attributable 
to the-manufacturing process. To the extent that the 
profits are attributable to the manufacture of oil it is 
not possible to say thatthey accrue or arise at any 
place diffcrent from the place where the manufactured 
article came into existence. 

It was not denied that the business of manu- 
facture at Raichur may produce profits or it may even 
earn profits and it was conceded that it may also be 
said that profits are derived from that process of manu- 
facture but it was strenuously argued that earning of 
profits is not the same thing as the accrual of profits 
and no profits could be said to accrue or arise ata 
place where the profits may well have been earned or 
produced and that the place of accrual of profits must 
necessarily be the place where the sale proceeds are 
received or realized. On behalf of the assessee it was 
urged that the words “derived,” “earn,” “accrue” 
or ‘“‘arise’’ are synonymous and it is immaterial which 
word is used indicating the result of the activities of 
various business operations. The totality of profits 
that accrues to a business or is earned by it may be 
ascribed to a number of operations; though it is 
ascertained at the place where the produce is sold, it 
accrues where it is earned. Whether the words 
“derive’’ and “ produce’”’ are or are not synonymous 
with the words ‘‘accrue”’ or ‘‘arise,’’ it can be said 
without hesitation that the words “accrue” or ‘‘ arise” 
though not defined in the Act are certainly synonymous 
and are used in the sense of “ bringing in as a natural 
result.”” Strictly speaking, the word “accrue”’ is not 
synonymous with ‘‘arise,’’ the former connoting idea 
of growth or accumulation and the latter of the growth 
or accumulation with a tangible shape so as to be 
receivable. There is a distinction in the dictionary 
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meaning of these words, but throughout the Act they 
seem to denote the same idea or ideas very similar and 
the difference only lies in this that one is more appro- 
priate when applied to a particular case. In the case 
of a composite business, 7.¢., in the case of a person 
who is carrying on a number of businesses, it is 
always difficult to decide as to the place of the accrual 
of profits and their apportionment inter se. For 
instance, where a person carries on manufacture, sale, 
export and import, it is not possible to say that the 
place where the profits accrue to him is the place of 
sale. The profits received relate firstly to his business 
as a manufacturer, secondly to his trading operations, 
and thirdly to his business of import and export. 
Profit or loss has to be apportioned between these 
businesses in a businesslike manner and according to 
well-established principles of accountancy. In such 
cases it will be doing no violence to the meaning of the 
words ‘‘accrue”’ or ‘‘arise”’ if the profits attributable 


to the manufacturing business are said to arise or’ 


accrue at the place where the manufacture is being 
done and the profits which arise by reason of the sale 
are said to arise at tlie place where the sales are made 
and the profits in respect of the import and export 
business are said to arise at the place where the busi- 
ness is conducted. This apportionment of profits bet- 
ween a number of businesses which are carried on by the 
same person at different places determines also the 
place of ‘the accrual of profits. To hold that though 
a businessman has invested millions in establishing a 
business of manufacture, whether in the nature of a 
textile mill or in the nature of steel works, yet no 
profits are attributable to this business or can accrue 
or arise to the business of manufacture because the 
produce of his mills is sold at a different place and 
that it is only the act of sale by which profits accrue 
and they arise only at that place is to confuse the idea 
of receipt of incomt and realization of profits with the 
idea of the accrual of profits. The act of sale is the 
mode of realizing the profits. If the goods are sold 
to athird person at the mill premises no one could 
have said that these profits arose merely by reason of 
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the sale. Profits would only be ascribed to the busi- 
ness of manufacture and would arise at the mill 
premises. Merely because the mil] owner has started 
another business organization in the nature of a sales 
depot or a shop, that cannot wholly deprive the busi- 
ness of manufacture of its profits, though there may 
have to be apportionment in such a case between the 
business of manufacture and business of shopkeeping. 
In a number of cases such apportionment is made and 
is also suggested by the provisions of section 42 of the 
Indian Income-tax Act, reference to which ‘has also 
been made in proviso (2) of section 5 of the Excess 
Profits Tax Act. 

In Commissioners of Inland Revenue v. Maxse (*), 
Maxse purchased a monthly magazine for f 1,500-and 
was the sole proprietor, editor and publisher thereof. 
The earnings were derived from sales of the magazine, 
from advertisements and from reprints of articles 
mostly written by him. Before the war Maxse wrote 
a large part of each number, and, though some of the 
matter was contributed by others, the sales were 
largely due to the popularity of his own writings. 
When war broke out, he increased his personal contri- 
butions and did most of the writing. At that time 
he required practically no capital. Having been 
assessed to excess profits duty for the year ending 
May 31, 1915, ie appealed to the General Income Tax 
Commissioners and contended that the profits were 
earned by reason of his personal qualifications, that 
the capital expenditure was small in comparison with 
the personal qualifications required to earn the profits, 
and that he was exempt from duty by virtue of para. 
(c) of section 39 of the Finance (No. 2) Act, 1915. The 
General Commissioners having discharged the assess- 
ment, their decision was reversed by Sankey |. who 
held that Maxse was carrying on a commercial busi- 
ness and not a profession within para. (c) and there- 
fore he was liable to duty. The Court of appeal held 
that Maxse was carrying on the profession of a 
journalist, author or man of letters, and also the busi- 
ness of publishing his own periodical. The publishing 

(1) {1919] 1 K.B. 647. 
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business should be debited with a fair and reasonable 
allowance in respect of Maxse’s contributions, and 
a proper sum for his remuneration as editor, and on 
that footing he would be liable to duty in respect of 
his business but exempt therefrom in respect of his 
profession. This is a case of a combination of a 
profession with a business. .Under the law no excess 
profits duty could be levied on his professional income 


but his business income was liable to such duty and_ 


the duty was so levied by making the apportion- 
ment. Therule laid down in this case, though it 
has special reference to the scheme of the English 
statute, can appositely be laid down for the 
apportionment of profits qua parts of a business of 
an assessee. A similar view was expressed by a 
Bench of the Calcutta High Court in Killing Valley 
Tea Company v. The Secretary of State for Indta(*). 
There the question arose whether the income from a 
tea garden where tea was grown and made ready for 
the market by mechanical process, was assessable. It 
was held that the income was to be apportioned and 
so much of it as was obtained by the manufacturing 
process was assessable. The principle of Mawxse’s case 
and of other English cases was applied to the facts of 
that particular case. In cases where a person is carry- 
ing on composite businesses which for purposes of sec- 
tion 5 are regarded as one business and for purposes 
of the proviso as several parts of a business, it may be 
said that there are two stages in the production. of the 
net profit, (1) the manufacture of the article,. and (2) 
the sale of the article and that part of the net profit 
should be attributed to.each stage, the part attributed 
to the earlier stage being described as a manufactur- 
ing profit. Reference.in this connection may be made 
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to the case of International Harvester Co. of Canada’ — 


Lid. v. Provincial Tax Commission(#). In that case 
it was argued that when money was received by the 
"appellant in Saskatchewan as a result of a sale in Sas- 
katchewan the whole of the net profit on the sale arose 


from the business of the appellant in Saskatchewan, 


and no. apportionment was necessary. This contention 
(1) LL.R. 48 Cal. 161. (2) ALR. 1949 P.C. 72. 
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was described by their Lordships as fallacious and 
untenable. Their Lordships quoted with approval 
the following observations from the minority judgment 
of Sir Lyman Duff C.J. The quotation is in these 
terms :— 


‘“* Nowhere does the statute authorise the Province 
of Saskatchewan to tax.a manufacturing company, 
situated as the appellant company is, inrespect of the 
whole of the profits received by the company in Sas- 
katchewan. It is not the profits received in Saskatche- 
wan that are taxable, it is the profits arising from its 
business in Saskatchewan not the profits arising from 
the company’s manufacturing business in Ontario and 
from the company’s operations in Saskatchewan taken 
together, but the profits arising from the company’s 
operations in Saskatchewan.” 


The question in the present case in whether in 
respect of the manufacturing business of the assessee in 
Raichur profits accure or arise and if so, at what place. 
My answer unhesitatingly is that the manufacturing 
profits arise at the place of manufacture. They could 
arise nowhere else. The sale profits arise at the place 
of sale and apportionment has to be made between the 
two, though the place of receipts and realization of 
the profits 1s the place where the sales are made. The 
manufacturing profits could not be said to have 
accrued or arisen at that place because there was 
nothing done from which they could accrue or 
arise as natural accrual or as an increase. The increase 
only took place at the place of manufacture and if 
there was any accrual over the production cost, that 
accrual was at the place of the production itself. 

Mr. Setalvad for the Commissioner placed reliance 
on a number of cases, inter alia, The Board of Revenue 
v. The Madras Export Company (*), Jiwan Das v. 
Income-tax Commissioner, Lahore (*), In ve Port Said 
Salt Assocjation Limited (3), and Sudalaimani Nadar 
v. Income-iax Commissioner (*). All these cases fall 
in one category. These are cases wheretaw materials 


(i) ILL.R. 46 Mad. 36¢. (2) .L.R. 10 Lah. 657. 
(3) T.L.R. 59 Cal. 1296, : (4) A.LR, 1941 Mad, 229. 
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were purchased at one place and sold at another and it 
was held that in such cases it was:the act of sale from 
which the profits accrued or arose. In most of these 
cases the goods as purchased were sold without going 
through any manufacturing process. It was observed 
that mere act of purchase produces no profit. This 
proposition has been doubted in a later case. But it 
is unnecessary to go into this matter. In the case ofa 
trading business, like purchase and sale, it may be said 
that the business of a person is one operation and the 
nature and character of the business is such that the 
profits arise at the place of sale and that in such a case 
it is not possible to ascribe any profits to the 
act of purchase and it is still more difficult to 
apportion them. These cases are no guide for the 
decision of cases of manufacturing business or busi- 
ness of a like nature. Observations made in these 
cases must be limited to the facts of each particular 
case. A number of cases were cited for the proposition 
that under the Indian Act. itis not the place where 
a person carries on business {as it is under the 
English law) where necessarily profits can be said 
to arise, because the Indian Act takes notice only of the 
place of accrual of profits and not of the place where 
the business is carried on or where the source which 
produces profit is situate. The matter was discussed 
by their Lordships of the Privy Council in Commis- 
stoner of Income-tax, Bombay v. Chuntial B. Mehta (+). 
The assessee in that case was carrying on buying and 
selling operations in commodities in various foreign 
‘markets. No delivery was ever given or taken and 
the profits of such forward contracts were not received 
in fact in British India, and it was held that the con- 
tracts having been neither: ftamed nor carried out in 
British India, the profits derived from the contracts 
did not accrue or arise in British India within the 
‘meaning. of section 4, sub-section (1) of the Indian 
Income-tax Act, 1922. The contention raised in that 
case on behalf of the Commissioner was that these pro- 


_ fits resulted from the exercise of skill and judgment in _ 


Bombay by the assessee and by the giving of directions 
(1) 65 I.A. 336. . 
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from Bombay. This contention was negatived and it 
was observed that to determine the place at which such 
a profit arises not by reference to the transactions, or 
to any feature of the transactions, but by reference to 
a place in India at which the instructions therefor 
were determined on and cabled to New York is, in 
their Lordships’ view, to proceed in a manner which 
cannot be supported if the transactions are to be Jooked 
at separately and the profits of each transaction con- 
sidered by themselves. It was said that there isa 
distinct paradox in the contention that the profits 
resulting from an order placed in New York would 
have accrued or arisen in the same place (Bombay) had 
the order been sent to Liverpool with a like result, but 
that had the assessee decided on and directed the 
same New York transaction when in Hyderabad the 
same profits would’ have arisen in a different place 
(Hyderabad). It may be observed that the business 
of the forward contracts was not being conducted in 
Bombay at all in this case. The whole argument was 
based on the ground that the assessee, a big business 
magnate, was directing and controlling that business. 
Such direction and control could hardly be said to be 
the place of the accrual of profits on the transactions 
done elsewhere. It was next argued in that case that 
these foreign transactions were part of the profits of the 
Bombay business carried on by the assessee and ali 
the profits of the business must be computed as a 
whole. Their Lordships negatived this contention and 
observed as follows :— 

“But the legislature has chosen a different test, 
and applied it to ali kinds of profits—‘ accruing or 
arising in British India.’ It may even have chosen it 
as fairer because it could be applied distributively to 
the profits of a single source. However that may be, 
the profits of each particular business are to be compu- 
ted wherever and by whomsoever the business is 
carried on, but only on condition that they are profits 
‘ accruing or arising or received in British India,’ ete. 
What connection exists, if any, between place of 
direction and place at which the profits arise is a 
matter not touched by sections 4,6 or 10. Not only 
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do they lay no stress upon the place at which the 
business is carried on, they make no mention of it. In 
these circumstances it cannot be held that it is itself 
the test of chargeability by virtue of a rule, not men- 
tioned either, that profits arise or accrue at the place 
where the business is carried on.” 


Later in the same judgment it was observed that 
there seemed to be no necessity arising out of the 
general conception of a business. as an organization 
that profits should arise only at one place, that profits 
are frequently, if not ordinarily, regarded as arising 
from many transactions, each of which have a result— 
not as if the profits need to be disintegrated with 
difficulty, but as if they were an aggregate of the 
particular results. It was said that the assessment 
order had discriminated between the Bombay and the 
foreign business income and that to discriminate be- 
tween all kinds of profits according to the place at 
which they accrue or arise was a plain dictate of the 
statute, other discrimination was involved in the 
exemptions, and in such sections as section 42. In the 
concluding part of the judgment their Lordships said 
as follows :— 


‘“‘ These considerations lead their Lordships to the 


conclusion that under the Indian Act a person resident 


in British India, carrying on business there and 
controlling transactions abroad in the course of such 
business, is not by these mere facts liable to tax on the 
profits of such transactions. If such profits have 
not been received in or brought into British India, it 
becomes, or may become necessary to consider on the 
facts of the case where they accrued or arose. Their 
Lordships are not laying down any rule of general 
application to all classes of foreign transactions, or 
even with respect to the sale of goods. To do so would 
be nearly impossible, and wholly unwise. They are not 
saying that the place of formation of the contract pre- 
vails against everything else. In some circumstances 
it may. be so, but other matters—acts done under the 
contract, for example—cannot be ruled out a priort. 
In the case before the Board the contracts were 
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neither framed nor carried out in British India, the 
High Court’s conclusion that the profits accrued or 
arose outside British India is well founded.” 

In my view this decision does not make us any 
the wiser for the decision of the present case. It is 
true that the Indian Act does not lay down that profits 
necessarily arise or accrue at the place where the 
business is carried on or that they necessarily arise at 
the place where the source which produces the profit 
is situate but at the same time the Act does not lay 
down that the profits necessarily accrue or arise at the 
place where only one operation, namely of sale is per- 
formed. Place of accrual of profits cannot necessarily 
be determined on the test of receivability. In certain 
cases the place of origin of the profits may be the de- 
termining factor while in others the test of receivabi- 
lity may have application. Profits of a trade or busi- 
ness are what is gained by the business. The term 
implies a comparison between the state of business at 
two specific dates separated by an interval of an 
year and the fundamental meaning is the amount of 
gain made by the business during the year and can 
only be ascertained by a comparison of the assets of 
the business at the two dates, the increase shown at 
a later date compared to the earlier date represents 
the profits of the business. In this concept of the term 
the place of business or the source from which they ori- 
ginate would in the case of certain businesses -be the 
place where they can he said to accrue or arise. In this 
situation the profits realized at sale have to be appor- 
tioned between the different business operations which 
have produced them and those apportioned to the part 
of business of manufacture at Raichur can only be said 
to arise at the place of manufacture as no other activity 
has produced those profits. No other place can be 
suggested where this increase can be said to have 
arisen. In the view that I have taken it is unnecessary 
to refer to all the cases that were cited at the Bar, for 
most of these cases concerned the interpretation of the 
various sections of the Indian Income-tax Act and 
none of them concerned the interpretation placed on 
the Act with which we are concerned. 


S.C.R. SUPREME COURT REPORTS 373 


' The result therefore is that in my opinion the 
High Court was right in answering the question .in 
favour of the assessee and no grounds exist for revers- 
ing that decision in appeal, which is therefore dismis- 
sed with costs. 


MUKHERJEA J.—I agree that this appeal should 
be dismissed and I would indicate briefly the reasons 
which have weighed with mein affirming the judg- 
ment of the High Court. 

The question which was referred by the Income- 
tax Commissioner, Bombay, to the High Court under 
the provision of section 66 (1) of the Indian Income- 
tax Act, 1922 and which the latter reframed for the 
purpose of bringing out clearly the real controversy 
between the parties, turns upon the applicability of the 
third proviso to section 5 of the Excess Profits Tax 
Act (Act XV of 1940) to the facts of the present ‘case. 
The facts are not in controversy and may be shortly 
stated as follows : 

_. The respondents assessees area firm, resident in 
British India and they are registered for income-tax 
purposes under section 26A of the Income-tax Act. 
Their business consists in manufacturing and selling 
groundnut oil and they have three mills in Bombay 
and one at Raichur in the Hyderabad State where oil 
is manufactured. During the chargeable accounting 
period, the oil that was manufactured at Raichur was 
sold partly in Raichur itself and partly in Bom- 
bay, and what the Income-tax Officer did was 
to ascertain the income arising to the asses- 
sees out of the Raichur business and apportion 
the same on the basis of sales made in Raichur and 
Bombay respectively. The profits arising out of sales 
made in Bombay were held by the Income-tax Officer 
to be assessable both to income-tax and excess profits 
tax. There is no doubt asto the propriety of his de- 
cision so far as income-tax is concerned. The only 
question that is raised relates to the liability of the 
firm to pay excess profits tax in ‘respect of income 
arising out of the sales made in Bombay of the oil 
manufactured at Raichur. The contention put forward 
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by the assessees is that although the oil was sold in 
Bombay, it was manufactured at Raichur and a por- 
tion of the profits ultimately made must be allotted to 
the manufacturing process that was carried on at 
Raichur. The manufacture of the oil, therefore, must 
be regarded as a part of the business and as the profits 
of this part accrued at Raichur, it has to be treated as 
a separate business for purposes of excess profits tax 
under the third proviso to section 5 of the Excess 
Profits Tax Act. The High Court answered this ques- 
tion in favour of the assessees and the Commissioner of 
Income-tax, Bombay, has come up on appeal to this 
Court. 

With a view to appreciate the contentions that 
have been raised by the learned counsel on both sides, 
it will be convenient, first of all, to advert to the pro- 
visions of the Excess Profits Tax Act which havea 
bearing on the point. Section 2, sub-section (5), of the 
Act defines “‘ business ’’ as including any trade, com- 
merce or manufacture or any adventure in the nature 
of trade, commerce or manufacture or any profession 
or vacation but does not include a profession carried on 
by an individual or by individuals in partnership if 
the profits of the profession depend wholly or mainly 
on his or their persona] qualifications......... One of the 
provisos attached to this definition provides that all 
businesses to which this Act applies carried on by the 
same person shall be treated as one business for the 
purposes of this Act. Section 4 is the charging section 
and under it any business to which this Act applies is 
subject to payment of excess profits tax in the manner 
and to the extent indicated in the section. Section 5 
lays down to what businesses the Act will apply. 


“ This Act shall apply ’’ so runs the section, ‘ to 
every business of which any part of the profits made 
during the chargeable accounting period is chargeable 
to income-tax by virtue of the provisions of sub-clause 
(i) or sub-clause (ii) of clause (b) of sub-section (1) of 
section 4 of the Indian Income-tax Act, 1922, or of 
clause (c) of that sub-section.” 


There are three provisos attached to this section ; 
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swe are concerned fof our present purposes with the 
third proviso which is worded as follows : 


“ Provided further that this Act shall not apply 
to any business the whole of the profits of which accrue 
or arise in an Indian State, and where the profits of 
a part of a business accrue or arise in an Indian State, 
such part shall, for the purposes of this provision, be 
deemed to be a separate business the whole of the pro- 
fits. of which accrue or arise in an Indian State, and the 
other part of the business shall, for all the purposes of 
this Act, be deemed to be a separate business.”’ 


The point for consideration is whether on the facts 
of this case which have been stated above, this third 
proviso to section 5 can be invoked by the assessees 
and it is open to them to claim that the work of manu- 
facture of groundnut oil carried on by them at Raichur 
should be treated as a separate business within the 
meaning of this proviso. To succeed in their claim, it 
is incumbent upon the assessees to show that there was 
in fact a part of a business in the present case and 
that profit accrued or arose to this part in an Indian 
State. If both these elements are found to exist then 
and then only the part of the business could be treated 
‘as a separate business for purposes of the Act. 


It is contended by the assessees that though they 
carry on the business of manufacturing and selling oil, 
the process of manufacture apart from the sale is itself 
a business and can be treated as a separate part of the 
trade that the assessees are carrying on. As the profits 
of this part arose or accrued at Raichur, both the con- 
ditions of the proviso are fulfilled in the present case. 
The learned Attorney-General appearing for the Com- 
missioner of Income-tax has, on the other hand, argued 
‘that the expression “ part of a business ’’ occurring in 
the proviso does not refer to or contemplate one of the 
many activities or processes that: are comprised ina 
business. It can only mean a cross-section of the entire 
business, complete in itself and including parts of each 
of the processes that are comprised in the same. It is 
. hext said that even assuming that the manufacturing 
operation can be treated as a part of the business, the 
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profits of the same could and did accrue only at the 
place of sale and hence the proviso could’ not be 
attracted to the facts of the present case. 

As regards the first part of Mr. Setalvad’s conten- 
tion, I do not think that it can be accepted as sound. 
“Business” is defined in the Act to include any trade, 
commerce or manufacture. A man may carry on the 
trade of a seller or purchaser of goods; he may bea 
manufacturer of goods or an exporter or importer of the 
same. Each of these would be a business within the 
meaning of the Act. Suppose, for example, that he 
combines all these activities and carries on a business 
which includes manufacturing, selling-and also export- 
ing and importing of goods. Canit not be said that 
each one of these activities is a part of the business 
which he carries on? I agree with Mr. Munshi that 
if a particular process or activity of a continuous char- 
acter can be distinguished from other processes and if 
a separate profit can be ascertained and allotted in 
respect to the same, there is no reason why it should 
not be regarded as a part of the business which yields 
income or profits. 

The question has been raised in several cases in 
English Courts regarding liability to excess profits 
duty when a person carries on a trade or business lia- 
ble to duty in connection with another business which 
is not soliable. It has been held that if separation is 
possible in such cases the proper course to follow is to 
sever the profits of the two businesses and assess ac- 
cordingly. 

In the case of Commissioners of Inland Revenue 
v. Ransom(*) the respondents carried on the business 
as manufacturing chemists and growers of medicinal 
herbs ; they owned a factory where the manufacture 
and distillation of herbs were carried on and they also 
occupied a farm on which they grew herbs for treat- 
ment in the factory. The respondents were assessed 
to excess profits duty and on appeal against the assess- 
ment, the General Commissioners held that although 
the respondents occupied the farm mainly for the pur- 
pose of the factory, which was excluded from excess 

(1) (191812 K.B. 709. 
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profits duty, as separation was possible, the profits 
of the farm were excluded and they were only assessed 
on the profits of the factory. This view of the Gene- 
ral Commissioners was upheld by Sankey J. on 
appeal. 

The same question arose in Commissioners of In- 
land Revenue v. Maxse(*), where the Court of appeal 
reversed the decision of Sankey J. In that case the 
appellant was the sole proprietor, editor and publisher 
of the ‘‘ National Review’ and was assessed on the 
profits of the publication. The General Commissioners 
held that the appellant was exempt from duty as he 
carried on the profession of a journalist, the profits of 
which depended mainly upon his personal qualifications 
within the meaning of the Finance Act. On appeal, 
Sankey J. reversed the decision of the General Com- 
missioners and held that the assessee was not in the 
position of an ordinary journalist but derived his pro- 
fits by the sale of a commodity, thereby carrying on an 
ordinary commercial business. The Court of appeal 
upset this decision of Sankey J. and held that the 
assessee was really carrying on two businesses, one 
that of a journalist, author and a man of letters and 
the other that of publishing his periodical. The result 
' -was that the profits of the two businesses were directed 
to be apportioned, though the process was by no 
means an easy one. The same principle was applied 
by the Calcutta High Court in a case where the grow- 
‘ing of tea as an agricultural produce, which was not 
liable to income-tax was carried on along with the 
business of manufacturing tea [vide Killing Valley Tea 
Co. v. Secretary of State (?)}. It is true that these are 
cases where several businesses were amalgamated and 
-carried on together, or more of which were not liable 
to tax or excess profits duty; but the principle of 
apportionment upon which these cases were decided 
-could, in my opinion, be applied with equal] propriety 
‘to cases where one part of the business is distinct and 
separate from the other parts and is capable of earning 
profits separately. 


That profits could and should be allotted to and | 


A1) (1919) 1. KB. 647. (2) I.L.R. 48 Cal, 161. 
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apportioned between different parts of a business of a 
composite character is fully illustrated by the decision 
of the Privy Council in the Commissioner of Taxation 
v. Kirk(+). In that case the assessees were a mining 
company who had mines in the colony of New South 
Wales. The ore was extracted in New South Wales 
and was converted there into merchantable product. 
The product, however, was sold not in New South 
Wales but in Victoria. Under section 15 of the New 
South Wales Land and Income Tax Assessment Act,. 
the following incomes were liable to be taxed :— 


“‘Sub-section (1). Arising or accruing to any 
person wheresoever residing from any profession, trade, 
employment or vocation carried on in New South 
Wales, whether the same be carried on by such person 
or on his behalf wholly or in part by any other person 
erere (3) Derived from lands of the Crown held under 
lease or licence issued by or on behalf of the Crown. 
(4) Arising or accruing to any person wheresoever resid- 
ing from any kind of property except from land 
subject to land tax as hereinafter specifically excepted, 
or from any other source whatsoever in New South 
Wales not included in the preceding sub-sections.”’ 


It was held by the New South Wales Court that 
the assessee was not liable to tax under any of the 
above provisions. This decision was reversed by the 
Judicial Committee. 


‘It appears to their Lordships,”’ soruns the judg- 
ment of the Judicial Committee, “that there are four 
processes in the earning or production of this income— 
(1) the extraction of the ore from the soil; (2) the con- 
version of the crude ore into a merchantable product, 
which is a manufacturing process; (3) the sale of the 
merchantable product ; (4) the receipt of the moneys. 
arising from the sale. All these processes are necessary 
stages which terminate in money, and the income is the 
money resulting less the expenses attendant on all the 
stages...... The fallacy of the judgment of the Supreme 
Court in this and in Tz#dal’s case is in leaving out of 
sight the initial stages, and fastening their attention 

1) (1990] A.C. 588. 


S.C.R. SUPREME COURT REPORTS | 379 


exclusively on the final stage in the production of the 
income.” 

Thus according to the Judicial Committee it was a 
fallacy to regard the profits as arising solely at the 
place of sale. It is to be noted that under the provisions 
of the New South Wales Act referred to above, the 
liability to tax depended not whether the income arose 
_ or accrued in New South Wales but whether it accrued 

from a source in New South Wales. This distinction is 
undoubtedly important and the learned Chief Justice 
of the Bombay High Court was not, it seems, right in 
laying no stress upon it and in observing in course of 
his judgment that income accrues or arises only at the 
place where its source is situated. This aspect of the 
case I will discuss later on in connection with the 
second point that arises for consideration in this case. 
It is enough to state at the present stage that on the 
authority of Kirk’s case it would be quite legitimate 
to hold that a portion of the net profit that the 
assessees in the present case made out of their total 
business could and should be allotted to the manufac- 
turing process that was carried onat Raichur. The 
view is strengthened by two recent pronouncements of 
the Judicial Committee, the earlier of which reported 
in International Harvester Company of Canada v. 
Provincial Tax Commission (1) discusses the point in 
great details “and was followed in its entirety in the 
later decision in Provincial Treasurer of Manitoba v. 
Wrigley Jr. Co. Lid. (2). In International Harvester 
Co. of Canada v. Provincial Tax Commission (1), the 
question for decision turned upon the construction of 
section 21 (a) of the Income Tax Act, 1932 of Saskatche- 
wan which after amendment was in the same terms as 
section 23 of the later Act of 1936. The section 
provides that “the income liable to taxation under 
this Act of every person residing outside of Saskat- 
chewan who is carrying on business in Saskatchewan 
either directly or through or in the name of any other 
‘ person shall be the net profit or gain arising from the 


business of such person in Saskatchewan.’’ The 
appellant company had its Head Office in Hamilton, 
(1) (1949] A.C. 36. (2) (1950) ALR. 1950 P.C. 53. 


48 


1950 
Cenumissioner 
of Income-tax, 

Bombay 


v. 
Ahunedbhai 
Umarbhai & Co. 


Mukherjea J. 


1950 


Courzissioncr 
of Incoute-tax, 
Bomoay 
Vv. 
Ahniedbhai 
Umarbhai & Co, 


Mukherjea J. 


380 SUPREME COURT REPORTS [1950] 


Ontario, and was for income-tax purposes resident out- 
side of Saskatchewan. Its business was that of 
manufacturing and selling agricultural implements, the 
manufacturing operations being carried on entirely 
outside the province of Saskatchewan and the selling 
operations partly in that province and partly in other 
provinces and countries. The selling business in 
Saskatchewan was carried on at Branch Offices, all 
moneys received by the appellant in Saskatchewan 
being deposited in separate bank accounts and 
remitted in full te the Head Office which sent to the 
Saskatchewan branches such moneys as were required 
for operating and incidental expenses. It was held by 
the Judicial Committee that any part of the appellant’s 
net profit which might fairly be attributed to its 
manufacturing operations outside the.province of Sask- 
atchewan was not profit arising from the business of 
the appellant in Saskatchewan within the meaning of 
section 21 (a) of the Income Tax Act, 1932, as amend- 
ed, and must be excluded in ascertaining the income 
of the appellant liable to taxation under that section. 
The Judicial Committee in course of its judgment 
referred to the following passage occurring in the 
judgment of Duif C.J. in the Supre ne Court of 
Canada. 


“The profits of the company are derived from a 
series of operations, including the purchase of raw 
materials or partly manufactured articles, completely 
manufacturing its products and transporting and 
selling them, and receiviitg the proceeds of such sales. 
The essence of its profit-making business is a series of 
operations as a whole. That part of the proceeds of 
sales in Saskatchewan which is profits is received in 
Saskatchewan, but it does not follow, of course, that 
the whole of such profit ‘arises from’ that part of the 
company’s business which is carried on there within 
contemplation of section 21 (a).”’ 


Their Lordships agreed with the appellant that a ' 
portion of the money received in Saskatchewan which 
represents net profit should be sub-divided and part 
of it should be treated as a‘ manufacturing profit ’ 
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arisitig from the manufacturing business of the 


appellant outside Saskatchewan. There was no 


insuperable difficulty according to their Lordships in 
making this apportionment. 


This reasoning applies fully to the facts of the 
present case, though here again I should point out 
that the scheme of the Saskatchewan Act was to tax 
profits arising from a business in a particular place and 
to that extent the language of the Indian Act is 
undoubtedly different. Like the Kirk’s case, it can, 
however, be taken as an authority for the proposition 
that in cases like the one we have before us, there 
could be apportionment of the net profits that accrue 
to the business of the assessee and one portion of it 
could be allotted to that part of the business which 
relates to the manufacture of commodities which are 
ultimately sold in the market. The later decision of 
the Judicial Committee referred to above simply 
follows the International Harvester Company's case 
_ without any further discussion. 


Mr. Munshi in course of his arguments has referred 
to the provisions of section 42 (3) of the Indian Income- 
tax Act and he contends that the language of 
this sub-section clearly indicates that in the contem- 
plation of the legislature certain operations of a busi- 
ness could be regarded as a part of the business and 
the principle of apportionment which this sub-section 
provides can very properly be made applicable to a case 
coming under the third proviso to section 5 of the 
Excess Profits Tax Act. Section 42, sub-section (1), 
provides inter alia that the whole of the income and 
profits accruing or arising whether directly or indirectly 
through business connection in British India would be 
deemed to be income accruing within British India 
so as to be liable to tax in this country. The scope 
of this provision is narrowed down by sub-rule (3) 
which provides that where all the operations of the 
business are not carried on in British India, the 
profits and gains of the business deemed to accrue or 
arise in this country are limited to such profits or 
gains as can reasonably be attributed to the part of the 
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operations carried on in this ceuntry. The Raichur 
factory certainly has business connection in British 
India for a part of the oil manufactured by it is sold 
through the Bombay establishment of the assessees. 
It is clear also that all the operations of the Raichur 
business are not carried on in Bombay. Therefore, the 
profits that would be deemed under this section to 
accrue or arise in Bombay will only be the profits which 
may reasonably be attributed to that part of the opera- 
tions carried on in Bombay, that is to say, to sale of 


‘part of its oil in Bombay. as section 42 applies to an 


assessee who is a resident in India, there is no reason 
why this principle of apportionment should not apply 
to a case falling within the third proviso to section 5 
of the Excess Profits Tax Act. Mr. Setalvad points 
out that section 42 contemplates income or profits not 
actually arising or accruing in British India but only 
deemed to arise or accrue in this country under the 
circumstances specified in the section, and therefore no 
such question can arise under proviso (3) to section 5 
of the Excess Profits Tax Act. It appears, however, 
that in enacting proviso (2) to section 5 of the Excess 
Profits Tax Act which relates to business carried on by 
a non-resident, the legislature had in mind the pro- 
vision of section 42 of the Income-tax Act. The ex- 
pression ‘‘ part of a business” occurring in proviso (2) 
to section 5 can, therefore, be taken legitimately to 
mean such operations of the business to which separate 
profits are attributable as laid down in sub-section (3) 
of section 42, Although proviso (3) is applicable to a 
different set of circumstances, the words “part of a 
business ’’ as used in that proviso must be taken to 
have been used in the same sense as in the earlier pro- 
viso and to this extent, at any rate, it favours the 
contention of the respondents that no cross-section of 
the entire business was meant by that expression. 
Again it is quite true that there is no express 
direction as to apportionment in the third proviso to 
section 5 of the Excess Profits Tax Act as there is in 
sub-section (3) of section 42 of the Income-tax Act. 
However, profits can accrue in respect to a part of a 
business only when apportionment is possible and it is 


* <4, 
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on this assumption that this proviso is based. If no 
apportionment can be made in respect of the processes 
or activities of a particular business, they will not be 
considered to be a part of the business at all and the 
proviso will not apply. The principle of apportion- 
ment, therefore, is implied in the third proviso to 
section 5 of the Excess Profits Tax Act. 


I now come to the other question as to whether 
the profits of the manufacturing part of the assessees’ 
business did arise or accrue at Raichur within the 
Hyderabad State. The point is not altogether free 
from difficulty and although a large number of decided 
authorities have been placed before us in this connec- 
tion by the learned counsel on both sides, none of 
them seems to be directly in point. The cases cited 
relate mostly to different provisions of the Income-tax 
Act which make income taxable if it arises, accrues 
or is received in British India or is deemed under the 
provisions of law to arise, accrue or to be received in 
British India. So far as the third proviso to section 5 
of the Excess Profits Tax Act is concerned, it is to be 
noted that it uses the expression ‘“‘ accrue”’ and “‘ arise”’ 
but not the word ‘‘received’”’ and further there is no 
provision here under which income could be deemed to 
arise or accrue at aparticular place even if it does 
not actually do so. Profits of a business are undoubt- 
edly not ‘‘received”’ till the commodities are sold and 
they are ascertained only when the sale takes: place, 
but the question is that if a part of the business 
‘which consists of manufacturing goods and is carried 
on prior to the sale, yields profits, do these profits 
accrue or arise only at the place where the manu- 
factured goods are sold? We have been referred 
to a number of decided authorities, where the assessee 
carried on the business of buying and selling and 
the goods and raw materials were purchased in 
one place and sold in another and the question arose 
whether for purposes of taxation portion of the profits 
-could be held to arisé at the place of buying also. 


The decision of the Madras High Court in Secre- 
tary, Board of Revenue, Madras v. Madras Export 
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Company (+) is one of the leading pronouncements in 
this line of authorities. The question for decision in 
that case was whether the profits of a firm which had. 
its headquarters in Paris and purchased raw skins. 
through an Agent in Madras which were exported to 
and sold in Paris were taxable in British India under 
section 33 (1) of the Income-tax Act of 1918 which 
corresponded, though not identically, to section 42 of 
the present Act. The question was answered in the 
negative. The learned Judges held that section 33 
was not a charging but a machinery section and relied 
on the decision of the English Court in Greenwood v. 
Smidth and Company (*), which laid down that a trade 
is exercised in the place where the business transactions 
are closed ,; and in the case of a selling business, that 
place would be where the sales are effected and the 
profits realised. The propriety of the Madras decision 
was questioned by the Calcutta High Court in Rogers 
Pyatt Shellac and Company v. Secretary of State for 
India (*), and it was pointed out that the Judges of 
the Madras Court wholly overlooked a vital distinction 
between Indian and English Income Tax Law in so far 
as the former lays down that certain profits, though 
not actually arising or accruing in British India, 
should be deemed to arise or accrue in this country. 
Under the English law, the essential thing for purposes. 
of taxation was that profit should accrue from trade 
exercised within the United Kingdom and there was 
no provision there corresponding to that contained in 
section 42 of the Indian Income-tax Act. The deci- 
sion in the Secretary, Board of Revenue, Madras v. 
Madras Export Company (*) was, however, followed 
by a Full Bench of the Lahore High Court in Jiwandas 
v. Income-tax Commissioner, Lahore (*). In that case, 
the question arose as to whether a person residing 
and carrying on business in British India and pur- 
chasing goods there which were sold in Kashmir was 
liable to assessment on the ground that a part of the: 
profits accrued within British India. The Full Bench 
gave a negative answer to this question and the basis. 
(1) LL.R. 46 Mad. 360. (2) [1929] 1 A.C. 417. 
(3) LL.R. 52 Cal 1. (4) LL.R. 10 Lab, 657.. 


——— 
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of the decision was that mere purchase of goods big 
in British India had too remote a connection to.) 
justify the conclusion that a part of the profits should Jpn ne-tux, 
e held to have “accrued” in this country. As the Bonbery 
business was one of buying and selling, it was held that we 
the profits accrued or arose actually at the place where — A/#edbhai 
the goods were sold and not at the place where they “7a! om 
were merely purchased for export. Itshould be noted  yyupnerjeaJ. 
that this case was decided prior to 1939 and the 
changes that were introduced into section 42 .of the 
: Income-tax Act by the Amending’ Act of 1939 were 
not in existence at that time. The assessee was a 
resident of British India and the only question for deci- 
‘sion in that case was whether the profits did actually 
arise or accrue in British India. It was held that 
they did not. Both these cases weré followed with 
approval by a Madras Special Bench in the subsequent 
case of S.V. P. Sudalaimani Nadar v. Commisstoner 
of Income-tax, Madvas(+). That was also a case 
where the assessee was a resident of British India and 
‘having purchased animals in British Indid exported 
‘them to foreign countries for sale. It, was held that he 
‘was not assessable to income-tax, as the profits were 
‘not received or brought into British India. ,All these 
cases were reviewed by a Division Bench of the Orissa 
High Court, consisting of Chief Justice Ray and 
‘Narasimham J. in Rahim v. Commissioner of Income- 
.tax (*). Here the assessee used to buy hides, horns, 
etc. in the Orissa State and sell them in British India 
and the question was whether any part of the profits 
-accrued or arose within an Indian State. The answer 
iven by the Court was in the negative, though the 
hief Justice in a separate judgment observed that he 
was not prepared to lay down as a proposition of law - 
that in all businesses of buying and selling, the entire 
profits necessarily accrue at the place where the sales 
take place. Each case would depend upon its own 
circumstances and there may be cases where the place 
where the commodities are purchased has an importance 
of its own. On the facts of the case which they were 
actually deciding it was said that the act of buying 
(1) A.LR. [1941] Mad. 229. (2) A-L.R. [1949] Orissa 60. 
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was so negligible a part of the operation of the business. 
as not to make any appreciable difference in the appor-- 
tionment of the amount that accrued or arose in British. 
India. 

It will be seen that none of diese decisions are- 


really of any assistance to the appellant in the present 


case. All of them proceeded on the footing that no- 


_ appreciable profit resulted from the operation of buying 


when the goods were purchased at one place and ex- 
ported in a raw state to another place for sale. In the- 
Orissa case referred to above, Narasimham J. expressly. 
observed in course of his judgment that the position. 


might be different if. the materials purchased under-- 


went any manufacturing process. before they . were 
exported. If no profits really resulted from: the pur- 
chasing part of the business, obviously the question of 


‘the place where: such profits arise or accrue does not. . 


become material at all. 

As against these cases, several ‘authorities have: 
been cited to us which have proceeded on the footing 
that even purchase of raw materials could be an oper-. 
ation in connection with a business and if it was carried. - 
on in British India, it might make the profits attri- © 


‘butable to such operation taxable under. section 42 of - 


the Indian Income-tax Act.* The case of Rogers Pyatt 


Shellac and Company v. Secretary of State for India (2) 
is one of the leading decisions on this point. In that 
case, 4 company incorporated in. U.S.A. and having: 


its Head Office in New. York and Branch Offices, 


Agencies and factories in Calcutta, London, etc. » pur-- 
chased: goods in India for sale in America. It had-also- 


_.a factory-in the United Provinces where raw produce- 
was bought locally and worked up into a form suitable- 


for exports to America. It was held that the company 
was not exempt from: assessment . to income-tax or- 
super-tax in- India. This case was. decided under 


section 33 of the 'Income-tax Act of 1918 and the judg-- 


ment shows that the principle followed in. the case- 
was similar to that which was subsequently embodied ~ 


in section 42 (3) of the Income-tax Act of 1922. The: -. 


same line of reasoning was sa te by the Rangecn, 
(1) LLB. 52 Cal. 2. ; 


, 
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High Court in Commissioner of Income-tax, Burma v. 
Messrs. Steel Brothers and Company (1). Among recent 
cases, on this point, which were decided under 
section 42 of the Income-tax Act of 1922, can be 
mentioned the case of Motor Union Insurance Co. 
Lid. v. Commissioner of Income-tax, Bombay(?) and 
that of Webb Sons and Company v. Commissioner of 
Income-tax, East Punjab (8). In the last case, the 
assessee company which was incorporated in the United 
States of America, was carrying on in America the 
business of manufacturing carpets. Its only business 
in India was the purchase of wool as raw material for 
the carpets. It was held that the purchase was an 
operation within the meaning of section 42 (3) of the 
Income-tax Act and profits from such purchases 
could be deemed to arise in British India and was 
consequently assessable under section 42 (3) of the 
Income-tax Act. 

These cases, it must be admitted, are not of much 
assistance to the respondents in this case, though they 
do not help the appellant either. They were decided 
on the express language of section 42 of the Income- 
tax Act, 1922, as it then stood or the section correspond- 
ing to it in the earlier Act. There remains for me to 
refer to the other line of authorities upon which the 
judgment of the High Court seems to be primarily 
based. In my opinion, they cannot also be regarded 
as direct authorities on the. point requiring consider- 
ation in the present case. In Comunissioner of Income- 
Tax v. Kirk (4), the profits derived from extraction of 
ore from the soil and also from the conversion of the 
crude ore into merchantable product were held to be 
taxable, as the source of these profits was situated in 
New South Wales and that was the basis of taxation 
under the New South Wales Act. The High Court 
was not right in holding that as a matter of law, pro- 
fits must be held to arise at the place where the source 
of the profit is situated. The Privy Council clearly 
Jaid down in the case of the Commissioner of Income- 
tax v. Chunilal(5) that income from business does not 
(1) LL.B. 3 Rang. 614. (2) A.LR. [1945] Bom. 285. 
48) (1950] 18 LTR. 33. (4) [1900] A.C. 588, (5) 65 I.A. 332. 

49 
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mecesSarily arise or accrue at the place from which 
directions are given or skill and judgment exercised, 
although the operations may take place elsewhere ; and 
it is not the scheme of the Income-tax Act that the 
profits in the case of a business cannot betaken distri- 
butably but must be taken as a single indivisible 
result accruing at one place. 


The learned Chief Justice of Bombay in support of 
his judgment relied strongly upon the decision of the 
Madras High Court in Commissioner of Income-tax v. 
Mathtas('). Inthat case, the assessee, who was a 
resident of Mangalore in British India, owned coffee 
plantations in Mysore. The harvested crops were 
brought to Mangalore to be dried and cleansed there 
in the factory of the selling agents of the assessee and 
sold there by that company, the sale proceeds being 
received and retained at Mangalore by the assessee 
himself. The question was whether the assessee was 
entitled to claim the benefit of the second proviso to 
section 4 (2) of the Income-tax Act and if so, to what 
extent? It was held by the learned Judges that the 
assessee was entitled to éxemption of the whole profits 
earned ‘by the sale of the produce at Mangalore,’ and 
the ground upon which the decision rested was that the 
agricultural produce itself could be taken to be income 
in kind which accrued at Mysore outside British 
India. On appeal to the Privy Council, this decision 
was reversed and the Privy Council took the view that 
as the income was received in British India, the proviso 
to section 4 (2) had no application(*). The particular 
point upon which the Madras High Court based its 
decision was not considered by the Judicial Committee 
and was left open. Obviously in the case before us the 
manufactured oil that was produced at Raichur could 
not be taken to be income or profits in kind. The 
manufactured products themselves cannot be regarded 
as income though the process of manufacture. yields 
profits which form a portion of the profits ultimately 
realised at the time of the sale. The question before 


(1) I.L.R. [1938] Mad. 25. 
2) Vide Comiissioner of Income-tax v, Mathias—66 L.A. 28. 
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us is, where do the profits resulting from the manu- 
facturing process accrue or arise ? 

It was pointed out by Mukherji J. in Re Rogers 
Pyatt Shellac and Co. v. Secretary of State for India (*) 
that etymologically the word “ accrues’’ connotes the 
idea of a growth, addition or increase by way of acces- 
sion or advantage, while the word “ arises’’ suggests 
the idea of growth or accumulation with a tangible 
shape so as to be receivable. The two expressions 
denote almost the same idea and the difference only 
lies in the fact that one is more appropriate than the 
other when applied to particular cases. It is clear, 


1950 
Commissioner 
of Income-tax, 

Bombay 
v. 
Ahimedbhai 
Umarbhai & Co, 


Mukherjea J. 


however, as the learned Judge pointed out that these 


words have been used in contradistinction to the word 


“ received ’’ and both of them represent a stage ante- — 


rior to the point of time when the income becomes 
receivable ; they connote a character of income which 
is more or less inchoate. As I have stated already, in 
proviso (3) to section 5 of the Excess ProfitsTax Act, the 
legislature has deliberately left out the word ‘‘received”’ 
and has spokenonly of “ accruing”’ or ‘“arising.” This 
shows that the legislature had in mind cases where 
profits could accrue to parts of a business before they 
were actually received. When a raw material is worked 


up into a new product by process of manufacture, it: 


obviously increases in value; in other words, there is 
an accretion of profit to it and the increased value re- 
presents this income or profit which is the result of 
manufacture. As these profits accrue by reasen of 
manufacture, the accrual, in my opinion, cannot but 
be located at the place where the manufacturing -pro- 
cess is gone through. It is immaterial that the manu- 
factured goods are sold later on at various places, If 
the manufacturer is himself the seller, it might be that 
he receives the entire profits including that of the 
manufacture only at the time of the sale; but in an 
inchoate shape, a portion of the profits does accrue at 
the place of manufacture, the exact amount of which 
is only ascertained after the sale takes place. For 
purposes of computation, the two parts of the business 
may be conceived of as being carried on by two 
(1)'1.L.R, 52 Cal. 1 at p. 30, 
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different sets of persons. As soon as the manufacture is 
complete, that part of the business is finished and the 
profits that accrue to that part certainly arises at the 
place where the manufacture is carried on and not 
where the sale ultimately takes place. As the principle 
of section 42 of the Income-tax Act applies to this case 
the profits to be deemed under that section to accrue 
or arise in British India would only be the profits that 
may reasonably be attributed to one part of the opera- 
tions, namely, sales of part of the oil; and the profits 
accruing or arising out of the other part of the opera- 
tion, namely, the manufacture of the oil which takes 
place outside India could not be deemed to accrue or 
arise in India. Where then these profits would arise 
or accrue or be deemed to arise or accrue except at 
the place of manufacture ? 


My conclusion, therefore, is that the profits of the 
manufacturing part of the assessees’ business did ac- 
crue and arise at Raichur and the judgment of the 
High Court should be affirmed, though I do not concur 
in all the reasons given by the learned Judges. 


Das J.—I substantially agree with the reason- 
ings given in the judgment just delivered by my learn- 
ed brother Mukherjea and concur in dismissing this. 
appeal. 

Appeal dismissed. 


Agent for the Appellant: P.A. Mehta. 
Agent for the Respondents: Ranjit Singh Narula. 
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NANALAL ZAVER AND ANOTHER 
v. 


BOMBAY LIFE ASSURANCE CO. LTD. 
AND OTHERS. 


[Suri HARILAL Kania C.J., MEHR CHAND MAHAJAN, 
MvuKHERJEaA and Das, JJ.) 


Indian Companies Act (VII of 1913), s._ 105-C—Company— 
Outsider trying to get control of management by purchasing shores 
—Issue of further shares—Offer of new shares to existing share- 
holders—Validity of resolution and offer—Company in need of 
funds— Additional motive to prevent outsider getting control—Bona 
fides of resolutton—Scope of s. 105-C. 


A company was incorporated with a capital divided into 10,000 
shares. After 5,404 shares had been subscribed, the directors of 
the company, finding that a businessman, who had several other 
businesses and who was likely to use the funds of this company 
for his own businesses, was trying to get control of this company 
by purchasing its shares, resolved to issue the remaining 4,596 
shares and offered these shares to the existing shareholders in the 
proportion of four new shares for every five shares held by them. 
Two of fhe shareholders of the company instituted a suit against 
the company and the directors for the following reliefs: (i) a decla- 
ration that the resolution of the directors and the offer of shares 
contravened the provisions of section 105-C of the Indian Com- 
panies Act, 1918, and was therefore ultra vires and illegal; (ii) a 
declaration that the offer of shares was not made bona fide or in 
the interests of the company and was therefore illegal; and (iii) to 
restrain tbe defendants from allotting any shares in pursuance of 
their offer: 


Held per KantaG.J., MAHAJAN, MUKHERJEA and Das JJ.— 
that inasmuch as the shares resolved to be issued were offered to 
the existing shareholders only, and not to any outsider and these 
shares were also offered to the existing shareholders in proportion 
to the shares held by each member without making any discrimi- 
nation, between them the two requirements of section 105-C were 
complied with and the resolution and offer did not contravene that 
section even though 272 shares remained undistributed as 4 result 
of the offer of four new shares for every five shares. 


49-A 
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1950 Held also per Kanta C.J., MAHAJAN, MUKHERJEA and 
= Das JJ.—that the fact that one of the motives of the directors 
Nanalal Zaver jn issuing further shares was to prevent an outsider who had 
And Another not yet become a shareholder, from getting control of the 
Ve ys company did not render the resolution or the offer illegal inasmuch 
peas Life as such # motive could not in itself be said to be not in the 

surance Co, . : _ 
And Others interests of the company and even assuming that such a motive 
ae was bad this additional motive could not render the resolution 
and offer illegal as the company was in fact in need of further 
funds and it was necessary in the interests of the company to 

issue further shares. 


Judgment of the Bombay High Court affirmed. 


APPEAL from the High Court of Judicature at 
Bombay: (Civil Appeal No. LXIX of 1949). 


This was an appeal from the judgment and decree 
of the High Court of Bombay dated 11th March, 1949, 
(Chagla C.J. and Tendolkar J.) in Appeal No. 85 of 
1947, confirming a decree of the said High Court in its 
Original Jurisdiction dated 10th November, 1947. The 
facts of the case and arguments of the counsel are set 
out in the judgment. 


N.P. Engineer (M. M. Desai and H. J. Umrigar 
with him) for the appellants. ~ 


M.C. Setalvad (G.N. Joshi with him) for respond- 
ents Nos. 1 to 6 and 8 and 9. 


1950. May 4. The Court delivered the following 
Judgments : 


Kania C. J. Kania C. J.—This is an appeal from the decision 
of the High Court of Judicature at Bombay. The 
respondent company was incorporated in 1908 with an 
authorised capital of Rs. 10 lakhs divided into 10,000 
shares of Rs. 100 each. By 1945, 5,404 shares were 
subscribed and Rs. 25 per share were called on each of 
them. Four thousand five hundred and ninetysix 
shares out of the authorised capital thus remained 
unissued. From about July, 1944, Mr. Padampat 
Singhama, a businessman interested in many 
companies, began to purchase sharesof the company . 
from the holders thereof on a large scale. This naturally - 
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put up the price of the shares considerably. On the 
18th September, 1944, at a board meeting of the direc- 
tors the chairman drew attention of his co-directors to 
the attempt thus made by an outsider to corner the 
shares of the company. In pursuance of a resolution 
passed at the meeting, the chairman issued a circular to 
the existing shareholders acquainting them of the true 


. position and suggesting that if they wanted to part 


with the shares they might get in touch with the 
chairman. A circular was accordingly issued with the 
result that two rival groups were thus offering to buy 
shares from those who were desirous of selling them. 


The shares on which about Rs. 12 or 14 were paid per 


annum as dividend began to be quoted in the market 
at about Rs. 2,000 per share in March, 1945. Mr. 
Singhania had not submitted to the company for 
registration of the transfers to his name the shares 
purchased by him. In the meantime on the 8th Janu- 
ary, 1945, an application was submitted by the 
company to the Examiner of Capital Issues for sanction 
of a fresh issue of capital. Several.reasons were men- 
tioned in that application to show why the company 
required additional capital. Such application had 
become necessary owing to war regulations. The 
Government granted the sanction on the 16th February, 
1945, and the communication was received by the 
company on the 20th of February. On the next day a 


board meeting was held at which the directors decided © 


to issue the remaining 4,596 shares at a premium 
of Rs. 75 per share and to call Rs. 25 per share on them. 
Pursuant to this resolution a circular was issued to 
the shareholders on the same day with copies of the form 
of application and renunciation referred to in the 
resolution and in the circular. The shares were offered 
to the shareholders shown on the register of members 
inthe proportion of four further shares for every five 
shares held by them..: The last date for submission of 
the application and payment was 10th March, 1945. 
The directors and their friends in the next few days 
applied and were allotted 1,648 shares. By the 6th of 
March, 1945, 2,204 shares were allotted to shareholders 
who had applied for the same. 
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The appellants are two shareholders of the com- 
pany. They filed the suit, out of which this present 
appeal has arisen, ‘‘ for themselves and all other 
aggrieved shareholders of the company.’ The defen- 
dants are the company and eight directors. It is 
contended in the plaint that the whole issue of these 
further shares and the idea of increasing the capital of 
the company was mala fide and with the object of 
retaining the control and management of the company 
in the hands of defendants 2 to 9. It is further con- 
tended that the resolution of the directors and the offer 
of shares contained in the circuluar letter were in 
contravention of section 105-C of the Indian Companies 
Act. There were further prayers restraining the 
company and directors from proceeding with the 
allotment of shares. It was contended that the com- 


‘pany was not in need of capital and the issue of further’ 


shares was not made bona fide for the benefit or in the 
interest of the company but had been made “‘ merely 
with the object of retaining or securing the second 
defendant and his friends the control of the first 
defendant company.” 


Considerable evidence was led in the trial Court 
on the question of bona fides. The trial Court held 
that the issue of mew shares was bona fide and the 
appellate Court has also come to the conclusion that 
the object of the directors in issuing the new shares was 
not merely with the object of retaining or securing to 
the second defendant and his friends the control of the 
first defendant company. They held that the com- 
pany was in need of capital. The suit was consequently 
dismissed and that decision was affirmed by the High 
Court on appeal. 


The decision of the appellate Court has been 
challenged before us on both grounds. The learned 
counsel appearing for the appellants did not contest 
the concurrent finding of fact of both the lower Courts 
to the effect that the company was in need of cdpital. 
It was however urged on their behalf that as the issue 
of these shares, although not admitted in the written 
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statement but admitted in the course of evidence, was 
for the purpose of preventing the control of the 
company going in the hands of Mr. Singhania, the 
directors had not acted bona’ fide and solely in the 
interest of the company. I have read the judgment 
prepared by Das J. and I agree with his conclusion 
‘and line of reasoning on this part of the case. In my 
opinion, the contention of the appellants on this point 
was rightly rejected by both the lower Courts and that 
contention must fail. 

That leaves the question whether the issue of these 
shares was in contravention of section 105-C of the 
Indian Companies Act. That section rnns as follows:— 

‘‘Where the directors decide to increase the 
capital of the company by the issue of further shares 
such shares shall be offered to the members in propor- 
tion to the existing shares held by each member 
(irrespective of class) and such offer shall be made by 
notice specifying the number of shares to which the 
member is entitled and limiting atime within which 
the offer if not accepted, will be deemed to be declined ; 
and after the expiration of such time, or on receipt of 
an intimation from the mémber to whom, such notice 

is given that he declines to accept the shares offered, 
the directors may dispose of the same in such manner 
as they think most beneficial to the company.” 

On behalf of the respondents three answers were 
submitted. The first was that the section deals with 
the case of increase of capital by the directors beyond 
the authorised limit and as in the present case the new 
shares were issued within the authorized limit of capi- 
tal,-the section has no application. The second was 
that the terms of the section should be construed ina 

practical way and there was no. difference between 
Regulation 42 in Table A of the Companies Act and 
section 105-C in respect of the scheme to offer the 
proportion of shares to the existing shareholdcrs. It 
was argued that so long as they were offered “ as nearly 
as circumstances admit ’’ the directors had complied 
‘with the requirements of the section and therefore 
their action was not illegal. The third answer was 
that in fact the directors had not committed any 
50 | 
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breach of the terms of section 105-C up to now and 
therefore their action cannot be held to be illegal. In 
view of my conclusion on the third point it is not 
necessary to express any opinion on the first two 
answers submitted on behalf of the respondents. It 
seems to me that section 105-C, interpreted: strictly as 
contended by the appellants, casts on the directors 
two obligations. They have to offer the shares issued . 
to the shareholders on the register of the company and 
not to anyone else, and secondly, the offer must be 
in the same proportion to all the shareholders and 
there should be no discrimination amongst them. It 
is not contended that by the offer made by the direc- 
tors to the shareholders there has been any discrimi- 
nation amongst the shareholders on the register of the 
company. It was contended on behalf of the appellant 
that the directors had failed to offer all the shares 
resolved to be issued by them to tle existing share- 
holders and therefore the requirements of the section 
had not been complied with. It was argued that the 
directors having resolved to issue 4,596 shares, they 
had to offer that whole lot at once to the shareholders 
on the register and the result of the offer made by them 
was to retain in their hands 272-4/5 shares. In my 
opinion, this contention is unsound. ‘By their resolu- 
tion of the 21st February, 1945, the directors resolved 
to issue.4,596 shares out of the authorized capital of 
the company. They have offered shares to the existing 
shareholders in the proportion of four new shares to five 
shares held by them. Inasmuch as the offer does not 
absorb the whole lot of 4,596 shares I am unable to 
construe the offer as an offer of the whole lot at once 
tothe existing shareholders. Unless the whole lot 
of shares in pursuance of the offer could be accepted 
and taken up Iam unable to consider the offer con- 
tainéd in the circular as an offer of the 4,596 shares. 
That however does not establish the contention of 


the appellants. I find nothing in the section to Bets 


the conclusion that the directors must offer dll the 
shares resolved to be issued in one lot to the share- 
holders. I can conceive of numerous cases where a 
limited company with a growing business does not 


Vid 
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require its capital to be called up at once. For instance, 
soon afte. a compdny is formed it may issue shares of, 
say a lakh of rupees required for the construction of 
the buildings, and after a year when it requires 
further capital for payment of machinery etc. it can 
issue further shares. I do not think the section as 
worded prevents the directors from issuing shares to 
existing shareholders from time to time in that way. As 
noticed before, the object of the section is to prevent 
discrimination amongst shareholders and prevent 
the directors from offering shares to outsiders before 
they are offered to the shareholders. So long as these 
two requirements are complied with, the action 
of the directors in selecting the time when they will 
issue the shares as also the proportion in which they 
should be issued is a matter left to their discretion and 
it is not the province-of the Court to interfere with the 
exercise of that discretion. This is of course subject 
to the general exception that the directors are not to 
act against the interest of the company or mala fide. 
No such question arises in this case and therefore it 
is unnecessary to discuss that aspect of the situation. 
In my opinion therefore on this third ground this con- 
tention of the appellants should be rejected. 

The appeal therefore fails and is dismissed with 


costs. 


MaAHAJAN J.—This is an appeal by special leave 

from the judgment and decree of the High Court of 
Judicature at Bombay (Chagla C.J. and Tendolkar J.) 
dated 11th March, 1948, confirming the judgment of 
the said High Court in its Original Jurisdiction 
(Bhagwati J.) dated 10th November, 1947. 
_ The two. questions canvassed in this appeal are: 
(1) whether the issue of further shares by the directors 
was in contravention of the provisions of-section 
105-C of the Indian Companics Act, and (2) whether 
this issue was not made bona fide. Both these ques- 
tions ‘were answered in favour of the respondents by 
the High Court. 

The Bombay Life Assurance. Co. Ltd., the first 
defendant in the case, was incorporated in the year 
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1908 as a limited company with an authorized capital 
of ten lakhs. Five thousand four hundred and four 
shares had been issued till the year 1945 and they 
were paid up to Rs. 25 each. The second defendant 
is the chairman of the board. of directors which is 
comprised of defendants 2 to 9. The company has a 
life fund of Rs. 230 lakhs. 

In the year 1944 Sir Padampat Singhania, an 
industrialist of Kanpur, attracted by the soundness 
of this concern, began purchasing the shares of the 
company with a view to acquiring a controlling inter- 
est in its management. Soon after competition 
started for the purchase of the shares of the company 
between the Singhania group and the Maneklal Prem- 
chand group who were in management of this company. 
The result of this competition was that shares which 


-were ordinarily quoted at 250 went up as much as to 


2,000 in March, 1945. A circular was issued by the 
directors to the shareholders apprising them of the 
activities of the Singhania party and suggesting that 
those who wanted to sell their shares should sell them 
in the first instance to the chairman. This circular 
does not seem to have had much effect as the share- 
holders wanted to reap the maximum benefit which 
would come to them as a result of this competition 
between two rich parties. By the end of December, 
1944, the Singhania group had purchased 2,517 shares 
as against 2,397 held by Maneklal Premchand’s party. 
The Singhania group had thus acquired a majority of 
the shares in the company though these had not yet 
been transferred in their name. On 8th January, 1945, 
the chairman at his own instance and after consulting 
some of the directors made an application to the 
Examiner of Capital Issues for permission for a fresh 
issue of capital. This was allowed on 20th February, 
1945. As soon as sanction of the Examiner of Capital 
Issues was obtained for increasing the capital of the 
company, a meeting of the directors was held on 21st 
February, 1945, and it adopted the following resolu- 
tion :—- 

1. That the capital of the company be increased 


‘from Rs. 5,40,400 to Rs. 10,00,000 by the isstie of the 
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remaining 4,596 ordinary shares of Rs. 100 each at a 
premium of Rs. 75 per share. 

2. That as on the existing shares of Rs. 100 each 
Rs. 25 is paid up, to call Rs, 22 per, share on these 
new shares also. 

3. That these new shares shall rank pari passu 
in all respects with the existing shares of the company, 
but they shall be entitled to rank for dividend as 
from 1st April, 1945. 

4. -That these new shares shall be offered in the 
first instance by a circular to the shareholders of the 
company as shown on the register of members on 20th 
February, 1945, in the proportion of four new shares 
to every five shares held by them in the capital of the 
company on that date. 

5. That in the case of any shareholder holding 
less than five shares or whose holding of shares shall 
not be complete multiples of five shares, then frac- 
tional certificates shall be issued to such shareholders 
in respect of their rights for fraction of a share, each 
fractional certificate representing one-fifth of a share. 

6. Thatasum of Rs. 100 per share. (Rs. 25 
towards capital and Rs. 75 for premium) shall be pay- 
able along with application for these new shares. 

7. That all applications for shares in accordance 
with this offer (including applications for shares made 
in respect of and accompanied by fractional certi- 
ficates and applications for shares accompanied by 
arenunciation) must be presented to and payment 
made at the registered office of the company in Bombay 
‘on or before the 10th March, 1945.. Any shareholder 
or person in whose favour a renunciation has been signed 
not applying en or before the i0th March, 1945, in 

. terms of the offer shall be deemed to have declined to 
participate in this new issue and all fractional certifi- 
cates not presented as required on or before 10th March, 
1945, will cease to have any validity and will not entitle 
the halder to any rights. 

8. That any balance of the shares remaining out 
of this issue not applied for by the 10th March, 1945, 
shall be disposed of by the directors as they may con- 
sider best in the interests of the company. ; 
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"9. That the draft circular to the shareholders 
with the enclosures (form A being the form of 
application, form B form of renunciation and form of 
fractional certificates with application form) placed 
on the table by the manager and actuary be approved 
and initialled by the chairman. 

10. That the manager and actuary be and is. 
hereby directed to issue forthwith the necessary circu- 
lars to the shareholders. 

11. That a committee consisting of the chair- 
man and any one of the directors or the chairman 
and any two of the directors be and are hereby appoint- 


_ edto scrutinise the application for the new shares 


which may be received and to make allotment of these 
new shares. 7 . * * o 

It is the validity of this resolution that is the sub- 
ject matter of the present dispute. The plaintiffs, who 
are two shareholders of the company owing allegiance 
to the Singhania group, filed the suit out of which this 
appeal arises challenging this issue of further shares, 
principaliy on two grounds, viz. (1) that..the new 
issue contravenes the provisions of section 105-C of the 
Indian Companies Act, and (2) that the issue of shares. 
was not bona fide made in the interests or for the bene-. 
fit of the first defendant company, but was resolved 
upon merely with the object of retaining or securing 
to the second defendant and _ his friends control of the 
first defendant company. As already stated, both 
these contentions were negatived by the trial Judge 
and the suit was dismissed and this decision was 
affirmed on appeal. 

The answer to the first question depends on the 
meaning to be givento the words used in section 
105-C of the Indian Companies Act as to its scope. 
The section was introducedin the Indian Companies 
Act in the year 1986. Antecedent to this period the 
question of issue of new shares by the directors was 
dealt with by article 42 of the Articles of Association 
given in the schedule to the Indian Companies Act, . 
1913. The article was in these terms :— 

“Subject to any directions to the contrary that: 
may be given by the resolution sanctioning the- 
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increase of share capital, all new shares shall, before 
issue, be offered to such persons as at the date of the 
offer are entitled to receive notice from the company 
of general meetings in proportion, as nearly as the 
eircumstances admit, to the amount of the existing 
shares to which they are entitled.” 

As its language indicates, the article only applied 
to cases where the capital of the company was in- 
creased by a resolution of the company. It had no 
application to cases where the directors issued further 
shares within the authorised limits. The new section 
introduced in 1936 is in these terms :— 

‘Where the directors decide to increase the capi- 
tal of the company by the issue of further shares such 
shares shall be offered to the members in proportion to 
‘the existing shares held by each member (irrespective 
of class) and such offer shall be made by notice speci- 
fying the number of shares to which the member is 
entitled, and limiting a time within-which the offer, if 
not accepted will be deemed to be declined, and after 
the expiration of such time or on receipt of an intima- 
tiou from the member to whom such notice is given 
that he declines to accept the shares offered, the direc- 
tors may dispose of-the same in such manner as they 
think most beneficial tothe company.” 

It qualifies the discretion of the directors in the 
matter of issue.of capital by enjoining on them that if 
they decide to-issue further shares, the existing share- 
holders should be given the first option to buy them. 
The language employed in the section admits. of. three 
possible interpretations :.(1) that its scope is limited to 
-cases where there is an increase in the capital of the 
company: according to the provisions of. section 50 ; (2) 
that the section covers within its ambit all issue of 
further capital whether made by increasing the nomi- 
nal capital or by. issuing further shares within the 
authorised capital ; (3) that the section has application 
only to cases where the directors issue: further shares 
within the authorized limit. 

The learned counsel for the respondents contended 
that the whole intent and purpose of the section was to 
limit the discretion ‘of directors in’ regard. to the issue 
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of further shares in those cases alone where there was. 
an increase in the nominal capital of the company by 
recourse to the provisions of section 50 of the Indian 
Companies Act. It was argued that the phrase “increase 
of capital’’ has been employed by the legislature in 
section 50 and some other sections preceding section 
105-C with reference only to the nominal capital of a 
company and that this expression had not been used 
with reference to the subscribed capital anywhere in 
the Act and therefore the scope of section 105-C should 
be limited to cases where the increase in the capital is 
brought about under section 50 of the Act and new 
shares are created and issued by the directors. In 
Sircar and Sen’s Indian Companies Act, 1937 Edn. at 
page 309 the learned authors observe as follows :— 

‘“« The words ‘further shares’ must be read in con- 
junction with the words ‘decide to increase the capital 
of the company.’ They must mean shares which are 
issued for the purpose of increasing the capital beyond 
the authorized capital.’’ : 

Mr. Ghosh on Indian Company Law, 8th Edn. at 
page 263 has stated as follows :~ 

‘“‘ The object of this new section appears to be to 
make the salient provisions of Regulation 42 in Table A 
compulsory. The section as drafted is liable to the con- 
struction that whenever the directors decide to in- 
crease the capital of the company by the issue of fur- 
ther shares, even if it be a part of the authorized 
capital, the new shares must be first offered to the 
existing shareholders. But this section should be read 
in conjunction with clause (a) of section 50 under sub- 
section (2) of which the directors have no power to in- 
crease the share capital of the company. Therefore it 
seems that the words ‘further shares’ mean shares 
beyond the authorized capital of the company.” 

Whatever might be the opinion expressed by these 
commentators, the matter has to be decided on the 


language of the Act itself. As already pointed out,. 


the learned counsel for the respondents contended that 
the above was the correct view as to the scope of the 
section. The learned counsel for the appellants how- 


ever urged that on a proper interpretation of the 


c 
* 
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section its scope could not be limited only to cases of 
issue of further shares by creation of new shares by in- 
creasing the nominal capital of the company, but that 
the language employed in the section also included 
within its ambit cases where there was a further issue 
of shares by the directors, within the authorized 
capital. The learned counsel laid considerable emphasis 
on the expression ‘‘ further shares’ used in the section 
and suggested that these words have been used advise- 
dly instead of the expression “new shares”’ in order 
to bring within the scope of the section increases in the 
capital of acompany whether within the authorised 
limit or outside it. 

The third interpretation of the section finds sup- 
port from the language employed by the legislature in 
the opening part of the section, wherein it is said: 
«‘ Where the directors decide to increase the capital of 
the company by the issue of further shares...... .’ The 
directors can only decide to increase the capital at their 
own initiative when they issue further shares out of 
the authorised capital. In no other case can the direc- 
tors themselves decide as to the increase in the capital 
of a company. Under section 50 the capital can only be 
increased by a resolution of the company. Once the 
company has increased the nominal capital, then the 
directors can issue shares within the new limit. There- 
fore the authority of the directors, strictly speaking, 
in respect to the increase of capital is limited to an 
increase within the authorised limit. They cannot by 
their own decision increase the nominal capital of the 
company. In view of this language the third inter- 
pretation of the section seems more plausible. 

_ The expression ‘capital of a company ” is an am- 
biguous phrase and may mean either issued capital or 
authorized capital according to the context. It has 
been used in different senses in various parts of the 

‘Act. In what sense it has been used in this section is 
by no means an easy matter to decide, particularly in 
_ View of the fact that in spite of the introduction of this 
ection in the Indian Companies Act in the year 1936, 
article 42 still remains as one of the articles to be 
adopted by companies if they do not choose otherwise 
51 
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and this refers to cases of increase in the nominal capi- 
tal of acompany. In my opinion, for the purpose of 
deciding the present case it is not necessary to pro- 
nounce on the question as to the precise scope of the 
section because I consider that on any interpretation of 
it the appellants’ contention has to be negatived. If the 
interpretation suggested by the learned counsel for the 
respondents is accepted, then the plaintiffs’ contention 
on the first question fails, because here there has been 
no increase in the capital of the company under 
section 50. Conceding however for the sake of argu- 
ment (but not deciding) that the scope of the section 
is as it has been contended for by Sir Noshirwan, the 
question still remains ‘‘ To what extent has there been 
a contravention of its provisions by the directors in 
the present case.” So far as I have been able to see, 
the resolution passed by the directors is in accordance 
with the provisions of the section and does not 
injuriously affect the shareholders or the company, 
and they cannot be said to have any cause of grievance 
against it. In other words, in my opinion, the resolu- 
tion substantially complies with the provisions of 
section 105-C of the Indian Companies Act. The 
directors offered all the new shares to the shareholders 
in the ratio of 4 to 5, as the shares of the company 
were held in multiples of five to a larger extent than in 
any other multiple. The result of fixing this ratio is 
that 272 shares remain outside the offer. In whatever 
other proportion the shares were offered, still a few 
shares were, bound to remain unoffered. If a liberal inter- 
pretation is placed on the section, then it has to be held 
that the directors’ resolution substantially complies 
with its provisions. On the otherhand, if a technical and 
literal interpretation is placed on the section, then the 
directors were bound to offer the shares in the ratio of 
4596/5404 in spite of the practical difficulties that might 
result in the actual working out of such a proportion, 
and irrespective also of whatever absurdities or ano- 
malies might thus result. I am of the opinion that the 
section has to be given a workable construction and a 
construction that is businesslike in preference to a literal 
construction which might lead to a deadlock. In each . 
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case it should be seen whether the directors have substan- 1950 
tially complied with the provisions of the section or not. y.c11 zaver 
The basic idea underlying the section is that Ana Another 
whatever is given, is given to all the existing share- ve 
holders and is distributed equally and equitably be- Bombay Life 
tween them. It cannot be denied that all the share- ren oo 
holders were offered the further shares and that they “”@ 2%" 
were offered equally and equitably. Whatever is the = Mahajan J. 
balance remains with the company with the result that 
the capital remains unincreased to this extent. In such 
a situation it is difficult to hold that the resolution 
passed by the directors has contravened the provisions 
of section 105-C and has caused any detriment or in- 
jury either to the company or to the shareholders. Even 
if the resolution passed by the directors is held to be 
in technical breach of the section, as it has caused no 
injury to anybody, the resolution cannot be held to be 
void. Under the law as it existed prior to 1936, ifa 
company incorporated in its Articles of Association 
article 42 mentioned in the schedule to the Indian 
Companies Act, then in the case of issue of new shares 
- the directors’ discretion was curtailed inasmuch as 
they were bound to offer these shares in the first in- 
stance in proportion as nearly as the circumstances ad- 
mitted to the amount of the existing shares to the exist- 
ing shareholders but in all other cases their discretion 
remained unfettered. It was open to a company not to 
adopt article 42 and thus fetter the discretion of the 
directors even in the case of the issue of new capital. 
After 1936 it has been made obligatory on the directors 
to give the first option to buy further shares to the 
existing shareholders and without any favour to any- 
one. That being the intent and purpose of the section, 
it has been fully carried out by the directors in the 
present instance and has been carried out in a business- 
like way because the ratio in which they offered the 
shares is the ratio which works to the convenience of 
the largest number of shareholders as the shares of the 
company are held mostly in multiples of five. If the 
Shares were issued in any other ratio, that would have 
created some difficulty in the way of shareholders who 
held shares in multiples of five and who owned 2,110 
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shares. They would have been obliged to collect frac- 
tions before they could claim a whole share and thus 
make an application within the time allowed to exer- 
cise the option. Where the language of a statute in its 
ordinary meaning and grammatical construction leads 
to a manifest contradiction of the apparent purpose of 
the enactment, or to some inconvenience or absurdity, 
hardship or injustice, presumably not intended, a 
construction may be put upon it which modifies the 
meaning of the words, and even thestructure of the sen- 
tence. In my opinion, the section when it says ‘‘such. 
shares shall be offered to the members” should be 
construed liberally and not literally, as such an inter- 
pretation would make the section workable and 
would not in any way affect its intent and purpose, 
the phrase ‘“‘such shares’’ meaning those shares which 
admit of being so offered in a businesslike way. 

It was argued that a liberal interpretation of the 
section would result in the directors allotting the bal- 
ance of shares remaining out of the further shares 
unoffered to their own friends and relations and it 
would operate to the detriment of the other share- 
holders. In this connection reference was made to 
para 8 of the resolution above mentioned. In my 
opinion this paragraph does not bear out the conten- 
tion of the appellants because it has reference only ‘to 
shares not applied for, obviously shares not offered 
and which could not be taken up by the shareholders 
cannot fall under that description. That paragraph 
applies only to cases where the shares could be applied 
for and then no application was made in respect of 
them. It was not disputed that the directors in ,the 
present case had not sold these shares to any one and 
that these have remained unissued. It was urged 
strongly by the learned counsel for the appellants that 
the section being imperative and its language being 
unambiguous, the Court was bound to place a literal 
interpretation on it and ‘the argument of hardship or 
inconvenience should not weigh with it. It was further 
suggested that the directors could always give effect to_ 
the provisions of the section by increasing the capital 
ina manner and to the extent that the further shares 
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could be offered to the shareholders in such a propor- 
tion that all the shares offered could be taken up by 
them. In other words, it was contended that the section 
not only fetters the powers of the directors in the matt- 
er of sale of shares but it also restricts their discretion 
in the matter of increase of capital and as to the 
number of further shares. This contention, if accepted, 
would mean that the legislature by enacting section 
105-C indirectly enjoined on the directors that when- 
ever they decide to increase capital by issue of further 
shares they should make the increase only to such an 
extent and in a manner as to enable the existing 
shareholders to take the whole of it. If that was the 
intention of the section, there was nothing easier for 
the legislature to say so. The section, on the other 
hand, recognizes that the directors have a discretion in 
the matter of the increase of capital when it says, 
“when the directors decide to increase the capital of 
acompany.” It means that it is within their absolute 
discretion to take the decision whether to increase the 
capital or not. It is also within their discretion to say 
to what limit and to what extent they will increase the 
capital. It is also for them to decide how many shares 
and of what value they will issue. Once they have 
taken their decision, it is then and then only that sec- 
tion 105-C comes into operation. At that stage they 
- -have to offer the new shares to the shareholders and at 
' that stage they can offer them in a businesslike manner 
' toall of them equitably and equally and if out of the 
- shares offered some cannot be taken up by the share- 
: holders as they do not fit in the ratio in which the 
_ Offer has been made, the only result is‘that those shares 
Temain unoffered and thus unissued. I am therefore 
. Of the opinion that the learned Judges of the Court of 
_ appeal were right when they held that under section 
105-C the shares have to be offered to the existing 
shareholdeis as nearly as the circumstances would 
admit and that the section has to be given a business- 
like construction and should be construed liberally and 
that the charge of contravention of section 105-C can- 
not be levelled against the directors -so long as they 
have not disposed of the unoffered balance contrary tod 
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the provisions of the section. The result is that the 
first contention of the learned counsel stands negatived. 


The next question whether the action of the direc- 
tors in passing the resolution was not bona fide seems 
to be concluded by concurrent findings of fact of the 
Courts below to the effect that the resolution was 
passed because the company needed additional funds 
at the moment when the new issue was decided upon 
and that the issue of shares was not due solely to the 
desire on the part of the directors to keep themselves 
in the saddle. 


It is not the practice of this Court ordinarily to. 
interfere with concurrent conclusions on questions of 
fact reached in the Courts below unless those conclu- 
sions have been reached on extraneous considerations 
or by violating rules of procedure or by committing 
any breach of some provision of law: vide Srimat: 
Bibhabati Devi v. Kumar Ramendra Narayan Roy (*). 
The learned counsel for the appellants while conceding 
that it was not open to him to challenge concurrent 
findings of fact of the Courts below, urged that the 
whole case has been looked at by them from an erro- 
neous angle. It was contended that the Courts below 
had ruisdirected themselves in their approach to the 
decision of the issue of bona fides. In this connection 
emphasis was laid on the following observations in the: 
judgment of the learned Chief Justice and on similar 
observations occurring elsewhere :—- 


“Tn this particular case it is urged and urged with 
considerable force that the reason which actuated the 
directors on the 21st February, 1945, in resolving to 
issue new shares was the fear that the Singhania group 
would capture the company and oust the present direc- 
tors from their vantage point and take control of the 
company itself. It may be that one of the factors that 
weighed with the directors was that consideration. It 
may even be that it weighed with them a great deal. 
It may also be that the directors selected this particu- 
Jar time viz. the 21st February, 1945, for the issue of 
these shares because of the impending danger of the 

(1) 73 LA. 246. 


J 
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majority of shares going into the hands of the Singha- 
nia group with the necessary consequences. If, with 
all that, it is established before the Court that in fact 
on the 21st February, {945, the company was in need 


- of funds, that the funds were required for the working 


of the company, then the Court will not interfere with 


‘the discretion exercised by the directors, because the 


principle is obvious that if the new shares have been 
issued because the company needs funds, then it can- 
not be said that the discretion vested in the directors 
has been exercised not in the interests of the company 
or for the purpose of the company. It is only when 
that discretion is exercised solely for the personal ends 
of directors, for their personal aggrandisement, for 
keeping themselves in power, then undoubtedly that 
discretion cannot be said to have been exercised for 


- the purpose.of or in the interests of the company.” 


Reference was also made to the concluding part of 
the same judgment which runs thus :— 


‘‘ Undoubtedly this is a case of high finance and. 
we have been given a glimpse of what high finance can 
be and there is great justification in what Mr. Amin 
thas said as to the manner in which some of the things 
‘were done with regard to the affairs of this company. 
But ultimately we must come down to the one short 
and simple question, was the company in need of funds 
at the time when the directors decided upon the issue 
of new shares, and in my opinion there can be no doubt 
on the evidence led this case that the answer to that 
question must be in the affirmative. If that be the 
position all other considerations can be of no avail or 
of very little avail as against this central fact in this 
case and as I am satisfied as to the central fact, I 
would agree with the learned Judge who took the same 
view and came to the conclusion that the plaintiffs 
have failed to discharge the burden which lay upon 
them of establishing that the issue of new shares was 
net bona fide and not in the interests of and for the 
benefit of the company.” 


It was argued that the learned Judges were not 


right in thinking that all other considerations were of 
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no avail and should be practically kept out of consider- 
ation once it was established that the company needed 
funds. It was said that it having been found that at 
the time of the aforesaid resolution the directors were’ 
considerably influenced by the consideration of keep- - 
ing out the Singhania group from capturing the com- 
pany, and by the consideration of keeping themselves 
in the saddle, it should have been held that they were 
acting with an ulterior motive, and that their decision 
as to the need of the company for further funds was. 
vitiated by reason of the ulterior motive. 

It is convenient here to state what the true ap- 
proach should be to a question of this nature when it 
arises in a case, It is well settled that in exercising 
their powers whether general or special, the directors. 
must always bear in mind that they hold a fiduciary 
position and must exercise their powers for the benefit 
of the company and for that alone and that the Court 
can intervene to prevent the abuse of a power when-. 
ever such abuse is held proved, but it is equally settled 
that where directors have a discretion and are bona fide 
acting in the exercise of it, it is not the habit of the 
Court to interfere with them. When the company is 
in no need of further capital, directors are not entitled 
to use their power of issuing shares merely for the 
purpose of maintaining themselves and their friends in 
management over the affairs of the company, or merely 
for the purpose of defeating the wishes of the existing 
majority of shareholders. 

It appears to me that the learned Judges in the 
Court below approached the decision of this question 
in the light of the principles stated above and the 
contention of the learned counsel therefore does not 
seem right. Where the directors are not chargeable: 
for breach of trust so far as the company is concerned 
and where their action is for the benefit of the com- 
pany, then merely because in promoting the interests 
of the company they also promote their own interests 
it cannot be held that they have not acted bona fide- 
As it has been said in Hirsche v. Sims (+), if the true 
effect of the whole evidence is that the defendants truly 

(1) (1894) A.C. 654. 
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and reasonably believed at the time that what they 
did was for the interest of the company, they are not 
chargeable with dolus malus or breach of trust merely 
because in promoting the interest of the company they 
were also promoting their own, or because they after- 
wards sold shares at prices which gave them large 
profits. 

Both the Courts below have found as a fact that 
to a certain extent in resolving to issue new shares the 
directors were actuated by a fear that the Singhania 
group would capture the company and oust the present 
directors from their vantage point and take control 
of the company itself. It was argued that this 
motive was an ulterior motive and the exercise of 
power by the directors to achieve this objective by the 
issue of further shares was an exercise of power for 
the purpose for which it was not conferred. This argu- 
ment would have had force if this was the main pur- 
pose of the directors in issuing the further shares, but 
this is not the case here. As found by the High Court, 
the central fact working in the mind of the directors 
was the necessity of further funds for the company at 
the moment they passed the resolution. That being so, 
it seems to me that the existence of the other motive 
does not make the action of the directors in respect of 
the issue of further shares mala fide. 

Moreover, in the present case it seems to me that 
the directors were on the defensive. They felt that 
the attempt of the Singhanias to capture the control- 
ling interest in the company by paying high prices for 
its shares must have been with a purpose, 7.¢., to make 
use of the funds of the company in their own concerns. 
Some evidence of this exists on the record. They 
thought that it was their duty as directors to protect 
the company from such an attack and they felt that it 
was beneficial to the company to protect it from such 
an attack. They did not keep the matter in secret but 
informed all the shareholders about it. They first 
attempted to enter into the field of competition with 
the Singhanias but it seems that they were not wholly 
successful in their objective. They then decided to 
issue further capital‘by taking into consideration the 
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interest and the needs of the company and its require- 
ments in respect of capital at the moment. They also 
thought that by this ‘action they would also be 
able to keep out the Singhanias from capturing the 
company. They were under no obligation to Singhanias 
who had not yet even been entered as shareholders on 
the register of shareholders. There was no dolus malus 
in their mind as directors of the company, as affect- 
ing the company or its shareholders. On the other 
hand, they honestly considered it to be in the best 
interests of the company to meet such an attack. 
The result therefore is that it cannot be held that this 
is one of those unusual cases where this Court should 
not give weight to the concurrent findings of fact by 
the Courts helow, or that it is a case where it can be 
held that the High Court in arriving at its findings has | 
committed a breach of any rule of procedure or law 
and that there is no evidence to support the findings 
that have been arrived at. 


The result therefore is that this appeal fails and is 
dismissed with costs. 


Das J.—I agree that this appeal must be dis- 
missed. As, however, my decision rests on slightly 
different reasons, I desire to state them in my 
judgment. 

For the purpose of appreciating the questions 
involved in this appeal which has been brought 
by the plaintiffs it will suffice to set out the following 
facts. 

The Bombay Life Assurance Company, Ltd. 
(hereinafter referred to as “the company’’) was 
incorporated in 1908 with an authorised capital of 
Rs. 10,00,000 divided into 10,000 shares of Rs. 100 
each. By 1945, 5,404 shares in all were subscribed, 
and Rs. 25 per share had been paid on them. This 
left 4,596 shares out of the total authorised capital yet 
to be issued. The plaintiffs are two of the shareholders 
of the company. Respondents 2 to 9 are the directors 
of the company of whom respondent 2 is the chair- 
man of the board of directors, It appears that 
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from July, 1944, shares in the company began to be 
purchased from the holders thereof by ‘or in the 
interest of Sri’Padampat Singhania. This attempt to 
buy up the shares on a large scale naturally resulted 
in asudden rise in the price of the shares. This 
abnormal rise in the price could not but attract the 
attention of the board of directors. On September 18, 
1944, a board meeting was held at which the chairman 
drew the attention of his co-directors to the serious 
implications of the attempt of an outsider group to 
corner the shares of the company. It was decided at 
' that meeting that a circular should be issued to the 
- shareholders acquainting them of the true position and 
the chairman was authorised to sign the circular. 
Accordingly, on September 19, 1944, a circular was 
_ issued to the shareholders drawing their attention to 
what was happening and exhorting them, in case they 
wanted to dispose of their holdings, to offer them to 
‘the chairman. The result of the chairman and other 
directors entering the arena was a race for purchase of 


shares of the company which inevitably led to a pheno- © 


menal'rise in the price of the shares.. The shares 
which in 1944 were quoted at Rs. 250 per share went 
up to Rs. 2,000 per share in March, 1945. It may be 
noted here that the shares purchased by the Singhania 
group were not submitted for registration of the trans- 
fers with the result that their names have not yet been 
entered on the register of members. In the meantime, 
on January 8, 1945, an application was submitted by. 
the company to the Examiner of Capital Issues for 
sanction for a fresh issue of capital, setting forth several 
reasons for which such capital was required by the 
company. The required sanction dated February 16, 
1945, was received by the company on February 20, 
1945, and on the next day (February 21, 1945) a 
board meeting was held at which the directors decided’ 
to issue the remaining 4,596 shares at a premium of 
Rs. 75 per share and to call-up Rs. 25 per share on 
them. The minutes of the board meeting (Ex. O) are 
printed at pages 301-2 of the Paper Book. Pursuant 
to this resolution of the board a circular (Ex. Q) was 
issued to the shareholders on.the same day with copies 
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of the form of application and form of renunciation 
referred to in the resolution and in the circular. These 
further shares, were offered to the shareholders shown 
on the.wegister of members in the proportion of four 
further shares to every five shares then held by them. 
The last date for submission of the applications and 
necessary payments for the shares so offered was fixed 
for March 10, 1945. It is said that on the very next 
day after the board meeting 1,648 shares were allotted 
and that between February 22, and March 6, 1945, 

2,204 shares were allotted to the shareholders who had | 
applied for the same. The suit out of which the 
present appeal has arisen was filed on March 5, 1945. 

The plaintiffs are two of the members of the 
company suing “‘ for themselves and all other aggrieved 
shareholders’’ of the company. The defendants are 
the company and the eight directors. The reliefs 
prayed for are as follows, inter alia : 

(a) That it may be declared that the resolution 
of the directors and the offer referred to in para 6 
hereof contravenes the provisions of section 105-C of 
Indian Companies Act and was and is ultra vires, and 
illegal ; 

(6) That it may be declared that the said offer 
of shares referred to in para 6 hereof is not bona fide 
or in the interest of the defendant company and is 
ultra vives and illegal ; 

(c) That the defendants 2 to 9 may be restrain- 
ed by an injunction from allotting any shares or doing 
any further act in pursuance of the said offer.”’ 

It will be noticed that none of the shareholders 
other than the directors to whom further shares had 
been allotted before the filing of the suit has been 
made a party to the suit. Further, even as against 
the defendants 2 to 9 the consequential relief by way 
of cancellation of the allotments of further shares to 
them and the rectification of the register in respect 
thereof has not been prayed for by the plaintiffs. 

The contentions of the plaintiffs as set forth in 
the plaint on which the above prayers were founded 
may be summarised shortly as follows : 
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(i) the company was not in need of capital, 

(ii) the issue of further shares was not made 
bona fide for the benefit or in the interest of the com- 
pany but had been made ‘“‘ merely with the object of 
retaining or securing to the second defendant and his 
friends the control of the first defendant company,’ 
and 

(iii) the issue and offer of further shares are 
illegal and void for contravention of the provisions of 
section 105-C of the Indian Companies Act. It is 
necessary to examine each of these contentions and to 
ascertain their effect. 

Re (i): Both the Courts below-have found it as a 
fact that at the time thedirectors resolved upon the 
issue of further shares the company was in need of 
capital for the purposes mentioned in the company’s 
application to the Examiner of Capital Issues referred 
to above. This concurrent finding of fact has not been 
contested before us and the next contention of the 
appellants will have to be examined in that light. 

Re (#) : It is not disputed that the company’s 
need for funds standing by itself will afford a good 
motive to the directors to issue further shares. The 
contention, however, is that if that motive was not the 
sole motive but was mixed up with any other motive, it 
was an abuse of the powers of the directors to issue fur- 
ther shares. This plea is clearly a departure from 
the case made in the plaint. There the case was that 
there was no need for funds at all and the sole motive 
of the directors was merely to retain their own control 
over the affairs of the company. It will, however, be 
a hypertechnicality to shut out this piea altogether. 
The plea of mixed motive raises three questions, 
namely— 

(a) whether apart from the motive of finding 
further capital for the company, there was any, and, 
if so, what other motive, . 

(6) was that other motive vitiated by bad faith, 
and ~ 

(c) if it was so vitiated, whether the presence of 
it nullified the good motive and rendered the issue of 
further shares illegal and void. 
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The contention of the plaintiffs before Bhagwati 
J. as before us, was that the company was not in need 
of any further capital in February, 1945, and that the 
directors of the company decided to issue the further 
capital merely with a view to retain control of the 
management of the company in their hands. On the evi- 
dence before him, Bhagwati J. found that the motive of 
the directors was rather to keep the Singhania group out 
of the control of the company than to retain their own 
control. The race for the purpose of purchasing the 
shares was not merely for the purpose of increasing their 
holdings for holdings’ sake but was really with a view to 
prevent the Singhania group from obtaining a majority 
of shares which would give them the control of the 
management of the company and enable them to utilise 
the life funds of the company for the purposes of the 
various industrial concerns of the Singhania group. 
The result of keeping out the Singhania group might 
well be to strengthen the position of the directors and 
to keep them in the saddle, but the proximate motive 
was to exclude the Singhanias. The distinction is real 
and quite understandable. The appeal Court does not 
appear to have dissented from this view of the matter 


and I do not see any reason to take a different view. 


It follows, therefore, that apart from the mfotive of 
raising fresh capital for the purposes and benefit of the 
company, the directors also had another motive, 
namely, to prevent the Singhania group, who are 
strangers to the company, from intruding into its 
affairs soas to be able to assume a controlling hand 
in its management for their own purposes rather than 
for the benefit of the company. Onthe evidence on 


‘record the existence of this motive side by side with 


the motive of raising further capital cannot be denied. 

The question then arises whether in acting up to 
it the directors were actuated by bad faith. In com- 
ing to a conclusion on this point it has to be borne 
in mind, that the Singhania group had only pur- 
chased some shares from various existing shareholders 


_ but did-not submit the transfers of registration so as to 


get their names put upon the register of members: It 
is‘clear that until the Singhania group get their names. 
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entered in the register of members, they are not share- 
holders but are complete strangers to the company. 
It has been held in Percival v. Wright(+) that ordinari- 
ly the directors are not trustees for individual share- 
holders. Even if the directors owe some duty to the 
existing shareholders on the footing of there being 
some fiduciary relationship between them as stated in 
some cases [see for oo In ve Gresham Life Assur- 
ance Society] (?), Iseeno cogentreason for extend- 
ing this Sede and imputing any kind of fiduciary 
relationship between the directors and persons who are 
complete strangers to the company. In my judgment, 
therefore, the conduct of the respondents 2 to 9 cannot 
be judged on the basis of any assumed fiduciary rela- 
tionship existing between them and the Singhania 
group. Inmy opinion, the respondents 2 to 9 owed 
no duty to the Singhania group and, therefore, the 


motive to exclude them cannot be said to be mala fide - 


per se. In North-West Transportation Company, Lid. 
v. Beatty (*) the Judicial Committee observed at 
p. 601: 
“‘ But the constitution of the company enabled the 
defendant J.H. Beatty to acquire this voting power ; 
there was no limit upon the number of shares which a 
shareholder might hold, and for every share so held he 
was entitled to vote, the charter itself recognised the 
defendant asa holder of 200 shares, one- third of the 
aggregate number ; he had a perfect right to acquire 
further shares, and to exercise his v oting power in such 
‘a manner asto secure the election of directors whose 
. views upon policy agreed with his own, and to support 
those views at any shareholders’ meeting.” 

Beatty referred to in the above passage was a 
director. It follows therefore, that the fact of the 
directors entering into a competition with the Singhania 
group in purchasing the shares of the company was 
quite legitimate and was not mala fide. It was urged, 
however, that the issuing of further shares, although 
the company required further capital, was, in the cir- 
cumstances, evidence of bad faith. Bhagwati J. dealt 

(1) LR. (1902) 2 Ch. 491. (2): L-R. 8 Ch. App. 446 at p. 449. 
(3) LR. 12 A.C, 589. 
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with the various acts of the directors relied upon by 
the plaintiffs as indicating bad faith on the part of the 
directors and on aconsideration of all of them was 
‘unable to come to the conclusion that the issue of 


“new shares was decided upon by the directors not bona. 


fide in the interests of the company and merely with a 
view to keep the control of the affairs of the company 
in their hands.” ‘The learned Judge, therefore, came 
to the conclusion that the ‘issue of further shares and 
the offer thereof made on the 21st February, 1945, was. 
not ultra vires and illegal. Some of these facts on 
which the charge of mala fide was sought to be founded 
were urged before the appeal Court by learned counsel 
for the appellants. The learned Chief Justice discussed. 
the matters and concluded by saying that he agreed 
with the trial Judge that the plaintiffs had failed to 
discharge the burden which lay upon them of establish- 
ing that the issue of new shares was not bona fide and 
not in the interests, and for the benefit, of the company- 
I do not see any cogent reason for taking a different 
view on the facts. The position, shortly put, was that 
the Singhania group, who were outsiders and to whom 
the directors owed no duty, were out to corner the 
shares of the company for theirown ends. To thwart 
that object of the Singhania group by making it more 
and more difficult for them to acquire more shares the 
directors took advantage of the existing needs of the 
company for further capital and decided upon to issue 
further shares. The issue of further shares served two. 
purposes, namely, the purpose of finding the necessary 
finance, and to exclude the interlopers, both of which 
purposes, according to the directors, were for the bene- 
fit of the company. Rightly or wrongly, the directors 
felt that it was not in the interests of the company to 
allow the Singhania group a controlling hand in the 
management of the affairs of the company. Their ap- 
prehension evidently was that the Singhania group, if 
and when they became shareholders, would use their 
voting power in their own interests and to the detri- 
ment of the company by utilising the life fund of the 
company for the purposes of their various other in- 
dustrial concerns. I find nothing in the evidence on 
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record to doubt the honesty of the directors in holding 
this view and, that being so, I see nothing improper if 
the directors in the interests of the company and the 
existing shareholders tried to prevent what, according 
to them, would bea catastrophe. Indeed, if the directors 
honestly held that view—and as already stated I have 
no reason to think that they did not—they would, in 
my opinion, have been guilty of dereliction of duty to 
the company and to the existing shareholders if they 
did not exert themselves to prevent such evil. In my 
judgment the motive to prevent the Singhania group, 
who were outsiders, from acquiring a control over the 
company cannot, as between the directors and the 
company and the existing shareholders, be stigmatised 
as mala fide. ; 

At two places in his judgment the learned Acting 
Chief Justice expressed the view that if it were esta- 
blished before the Court that the company needed fur- 
ther capital, all other considerations could be of no 
avail or of very little avail as against that central fact. 
Tendolkar J. did not consider it necessary to deal with 
the various acts of the directors relied upon as evi- 
dence of their mala fides, because he was of the view 
that assuming that the directors did all those acts 
with the object of keeping the Sinyhania group out of 
control of the company, the moment it was establish- 
ed that the company was in need of further capital 
for legitimate purposes, the fact that the directors uti- 
lised such need for the purpose of establishing them- 
selves more firmly in the saddle did not render the 
issue of further capital either uliva vires or invalid. 
Learned counsel for the plaintiffs contends that the 
learned Judges in the Courts below entirely overlooked 
the point that the presence of such bad motive would 
nullify the good motive of finding capital necessary 
for the company and this mixture of motives would 
render the issue of further shares illegal and void. This 
leads me toa consideration of the third sub-head on 
the assumption that what I have called the additional 
motive was a bad motive. 

It is well established that directors cf a company 
are in a fiduciary position vis-a-vis the company and 
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must exercise their power for the benefit of the com- 
pany. If the power to issue further shares is exercised 
by the directors not for the benefit of the company 
but simply and solely for their personal aggrandisement 
and to the detriment of the company, the Court -will 
interfere and prevent the directors from doing so. The 
very basis of the Court’s interference in such a case is 
the existence of the relationship of a trustee and of 
cestut que trust as between the directors and the 
company. 

The first case to be referred to is that of Fraser 
v. Whalley(+). In that case anew company was in- 
corporated in 1859 by an Act of Parliament. By that 
Act also certain existing railway companies were au- 
thorised ‘‘to acquire, take and hold shares in the 
undertaking of the company, and for such purpose to 
create new shares in their undertakings.’’ The exist- 
ing companies in 1861 passed resolutions authorising 
their directors to exercise this power. The resolutions 
were, however, not acted upon and the existing com- 
panies did not issue nw shares in their undertakings 
for the purpose of taking up any share in the new 
company and all the shares of the new comipany were 
issued to persons other than the existing companies. 
In short, the shares which it was contemplated would 
be taken up by the existing companies were no longer 
available. Subsequently, in 1862, another Act of 
Parliament was passed authorising the new company 
to make a branch line and for that purpose to raise 
fresh capital by the creation and issue of new shares. 
But this new Act gave no fresh power to the existing 
companies to take up any of these new shares to be 
issued by the new company. One Savin held the 
majority of shares in the existing companies and there 
was dispute between him and the directors. The gene- 
ral meeting of the company was shortly going to be 
held and the directors knew that at the ensuing general 
meeting their policy would be repudiated by the 
majority of shareholders and they would be turned out. 


-from their office. It was in these circumstances that 


the directors purporting to act on the resolutions of 
(1) (1864) 2 HL & M. 10. 
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1861, resolved to issue new shares. Suit was filed on 
behalf of the shareholders to restrain the directors from 
issuing any new shares. On a motion for injunction 
Wood V.C. granted an interlocutory injunction. In 
course of his judgment the learned Judge observed: 
‘The directors are informed that at the next 
general meeting they are likely to be removed, and, 


_ therefore, on the very verge of a general meeting, they, 


without giving notice to anyone, with this indecent 
haste and scramble which is shewn by the times at 
which the meetings were held, resolve that shares are, 
on the faith of this obsolete power entrusted to them 
for a different purpose, to be issued for the very pur- 
pose of controlling the ensuing general meeting. 

I have no doubt that the Court will interfere to 
prevent so gross a breach of trust. I say nothing on 
the question whether the policy advocated by the 
directors, or that which I am told is to be pursued by 
Savin, is the more for the interest of the company. 
That is a matter wholly for the shareholders. I fully 
concur in the principle laid down in Foss v. Harbottle 
(2 Hare, 461) as to that, but if the directors can clan- 
destinely and at the last moment use a stale resolution 
for the express purpose of preventing the free action of 
the shareholders, this Court will take care that, when 
the company cannot interfere, the Court will do so.” 

It will be noticed that’ this decision proceeds 
entirely on the grounds that the resolutions of 1861 on 
which the directors purported to act were obsolete, for 
they had not so long been acted upon and also because 
the shares contemplated by that resolution were not 
available, and that even if the resolutions were still 
effective and gave authority to the directors to issue 
new shares, the directors could only do so for the pur- 
pose of acquiring shares in the new company and not 
for the purpose of controlling the ensuing general 
meeting and preventing the free action of the share- 
holders. There was no evidence whatever in that case 
that the issue of shares was at all for the benefit of the 
company. The issue. of shares in that case was not 
for the purpose of taking up shares in the new company 
for which. purpose alone the power could be exercised, 
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but that it was being exercised, wholly and solely for 
quite a different purpose, namely, of maintaining them- 
selves in office. 

Punt v. Symons & Co. Limited (+) was a motion 
for an interim injunction to restrain the holding of a 
meeting of the defendant company for confirming the 
resolution for issue of shares. On the evidence it was 
quite clear “that these shares were not issued bona 
fide for the general advantage of the company, but 
that they were issued with the immediate object of 
controlling the holders of the greater number of shares 
in the company, and of obtaining the necessary statu- 
tory majority for passing a special resolution while, at 
the same time, not conferring upon the minority the 
power to demand a poll.”” Byrne J. granted an injunc- 
tion restraining the defendant from holding the confirm- 
atory meeting and observed : 

“Tam quite satisfied that the meaning, object, 
and intention of the issue of these shares was to enable 
the shareholders holding the smaller amount of shares 
to control the holders of a very considerable majority. 
A power of the kind exercised by the directors in this 
case, is one which must be exercised for the benefit of 
the company ; primarily it is given them for the pur- 
pose of enabling them to raise capital when required 
for the purposes of the company. There may be occa- 
sions when the directors may fairly and properly issue 
shares in the case of acompany constituted like the 
present for other reasons. For instance, it would not 
be at all an unreasonable thing to create a sufficient 
number of shareholders to enable statutory powers to 
be exercised, but when I find a limited issue of shares 
to persons who are obviously meant and intended 
to secure the necessary statutory majority in a parti- 
cular interest, I do not think that is a fair and bona 
Jide exercise of the power.”’ 

The learned Judge concluded with the following 
words : 

“If I find as I do that shares have been issued 
under the general and fiduciary power of the directors 
for the express purpose of acquiring an unfair majority 

(1) L.R. [1903] 2 Ch. 506. 


ed 
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for the purpose of altering the rights of parties under 
the articles, I think I ought to interfere.” 

Piercy v. S. Mills & Co. Lid. (+) was a witness 
action before Peterson J. It was indeed a gross case. 
On the evidence Peterson J. found that it was manifest 
“that the shares were allotted simply and solely for 
the purpose of retaining control in the hands of the 
existing directors.” After stating the facts, the learned 
Judge said: 

“The question is whether the directors were 
justified in acting as they did, or whether their conduct 


‘was a breach of the fiduciary powers which they pos- 


sessed under the articles. What they did in fact was 
to override the wishes of the holders of the majority of 
the shares of the company for the time being by the 
issue of fresh shares issued solely for that purpose.” 


Then after referring to Fraser v. Whalley and Punt 
v. Symons & Co. Ltd. (supra), the learned Judge 
concluded : 


‘‘ The basis of both cases is, as I understand, that 
directors are not entitled to. use their powers of issuing 
shares merely for the purpose of maintaining their 
control or the control of themselves and their friends 
over the affairs of the company, or merely for the 
purpose of defeating the wishes of the existing 
‘majority of shareholders. That is, however, exactly 
‘what has happened in the present case. With the 
merits of the dispute as between the directors and the 
plaintiff I have no concern whatever. The plaintiff and 


- his friends held a majority of the shares of the company, 


and they were entitled, so long as that majority 
remained, to have their views prevail in accordance 
‘with the regulations of the company, and it was not, 
in my opinion, open to the directors, for the purpose of 
converting a minority into a majority, and solely for the 
purpose of defeating the wishes of the existing majority, 
toissue the shares which are in dispute in the present 
action.” 


In the result, the shares allotted to the defendants 
were declared void. 
(1) LAR. [2920] 1 Ch. 77. 
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It will be noticed that in each of the three cases 
the act of the directors was not only not of advantage 
to the company but was in essence to its detriment in 
that it was calculated to reduce the existing majority 
into minority and to prevent the majority of the existing 
shareholders from exercising their discretion. with res- 
pect to what they conceived to be in the best interests of 
the company. Those cases were not casesof mixed moti- 
ves at all. The only motive operating in those cases in 
the minds of the directors was detrimental to the inter- 
ests of existing shareholders and, therefore, to the com- 
pany itself. Our attention was drawn to Palmer’s Com- 
pany Law, 18th Edition, p. 183, where it is stated that 
“in exercising their powers, whether general or special, 
directors must always bear in mind that they are ina 
fiduciary position, and must exercise their powers for 
the benefit of the company, and for that alone.” Rely- 
ing on the words “‘and for that alone,’ it is urged ~ 
that the power to issue shares must be exercised 
wholly and solely for the benefit of the company, that 
there must not be any other motive whether or not 
that other motive is injurious to the company and 
that if that power is exercised for that purpose and 
also for some other purpose then irrespective of the 
nature of that other purpose the directors would be 
guilty of an abuse of their power. Iam not prepared 
to read the passage in the way urged by learned 
counsel for the plaintiffs. None of the cases cited on 
that point in Palmer’s Company Law was concerned 
with mixed motivesat all. In none of them was there 
any motive beneficial to the company or to the existing 
shareholders. In my view what that passage means 
is that the power must be exercised for the benefit of 
the company and that as between the directors and 
the company there must be no other motive which 
may operate to the detriment of the company. If the 
directors exercise the power for the benefit of the com- 
pany and at the same time they have a subsidiary 
motive which in no way affects the company or its 
interests or the existing shareholders then the very basis 
of interference of the Court is absent, for, asI have 
pointed out, the Court of equity only intervenes in order 
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to prevent a breach of trust on the part of the directors 
and to protect the cestut que trust, namely the com- 
pany and possibly the existing shareholders. If as 
between the directors and the company and the 
existing shareholders there is no breach of trust or bad 
faith there can be no occasion for the exercise of the 
equitable jurisdiction of the Court. I find support for 
my views in the following observations of their Lord- 
Ships of the Judicial Committee in Hirsche v. Sims(*): 

‘Tf the true effect of the whole evidence is, that 
the defendants truly and reasonably believed at the 
time that what they did was for the interest of the 
company, they are not chargeable with dolus malus or 
breach of trust merely because in promoting the 
interest of the company they were also promoting their 
own, or because they afterwards sold shares at prices 
which gave them large profits.” 

_On the facts of this case the concurrent finding is 
that the company was in need of funds and, therefore, 
the issue of further shares was clearly necessary and 
is referable to such need. The further motive of keep- 
ing out the Singhania group, who are not yet share- 
holders but are strangers, does not prejudicially affect 
the company or the existing shareholders and the 
presence of such further motive cannot vitiate the 
good motive of finding the necessary funds for the 
company. In my judgment it is impossible to hold 
that the issue of fresh shares was, in the circumstances, 
illegal or void. 

Re (iii):—-Learned counsel for the plaintifis 
contends that both the Courts below were in error in 
holding that there has been no contravention of the 
provisions of section 105-C of the Indian Companies 
Act. That section is in the following terms :— 

‘‘ Where the directors decide to increase the capital 
of the company by the issue of further shares such 
shares shall be offered to the members in proportion 
to the existing shares held by each member (irrespec- 
tive of class) and such offer shall be made by notice 
specifying the number of shares to which the member is 
entitled, and limiting a time within which the offer, if 

(1) [1894] A.C. 654, at pp. 660-661. 
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not accepted, will be deemed to be declined ; and after 
the expiration of such time, or on receipt of an 
intimation from the meraber to whem such notice is 
given that he declines-to accept the shares offered, the 
directors may dispose of the same in such manner as 
they think most beneficial to the company.” 

This section was added to the Indian Companies. 
Act in 1936. 

The first question is whether the section contem- 
plates increase of capital above the authorised limit, 
or only below the authorised limit. Learned Attorney- 
General appearing for the company urges that the words 
“further shares *’ must be read in conjunction with 
the words ‘decide to increase the capital of the 
company ”’ and, so read, must mean shares which are 
issued for the purpose of increasing the capital beyond 
the authorised capital. He contends that section 
105-C has no application to this case. Section 50 deals 
with, among other things, alteration of the conditions 
of the Memorandum of Association of the company by 
increasing its share capital by the issue of new shares. 
The very idea of alteration of the memorandum by the 
issue of new shares clearly indicates that it contem- 
plates an increase of the share capital above the auth- 
orised capital with which the company got itself regis- 
tered. This increase can only be done by the company 
in a general meeting as provided in sub-section (2) 
of section 50. This increase above the authorised 
limit cannot possibly be done by the directors on 
their own responsibility. Section 105-C, however, 
speaks of increase of capital by the issue of further 
shares. The words used are capital and not share capital 
and further shares and not new shares. It speaks of 
increase by the directors.- Therefore, the section only 
contemplates such increase of capital as is within the 
competence of the directors to decide upon. It clearly 
foilows from this that the section is intended to cover 
a case where the directors decide to increase the 
capital by issuing further shares within the authorised 
limit, for it is only within that limit that the directors 
can decide to issue further shares, unless they are 
precluded from doing even that by the regulations of 
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the company. It is said that section 105-C becomes 
applicable after the company in a general meeting has 
decided upon altering its memorandum by in- 
creasing its share capital by issuing new shares. 
If the company at a general meeting has decided 
upon the increase of its share capital by the 
issue of new shares, then it is wholly inappropriate 
to talk of the directors deciding to increase 
capital, because the increase has already been 
decided upon by the company itself. Further, after 
the company has at a general meeting decided to 
increase its share capital by the issue of new shares, 
the increased capital becomes its authorised capital 
and then if the directors under section 105-C decide to 
increase the capital by the issue of further shares, 
then this decision is nothing more than a decision to 
raise capital within the newly authorised limit. 
Finally, if section 105-C were to be held applicable to 
the case of an increase of capital above the authorised 
limit then such construction will lead to anomalous 
results so far as the companies which have adopted 
Table A, for the section is not consonant with Regula- 
tion 42 of Table A which, as will be shown hereafter, 
applies to increase of capital beyond the authorised lim- 
it. If the Legislature intended that section 105-C should 
apply to all companies in the matter of increase of 
capital above the authorised limit, then the simplest 
thing would have been to make Regulation 42 a 
compulsory regulation, instead of introducing a séction 
which im its terms differs from Regulation 42 and 
which therefore makes the position of companies which 
have adopted Table A anomalous. It appears to me, 
therefore, for reasons stated above, that section 105-C 
becomes applicable only when the directors decide to 
increase capital within the authorised limit by the 
issue of further shares. In this view of the matter that 
section is clearly applicable to the facts of this case, 


The next question is whether the directors have, 
in the matter of issuing and offering further shares in 
the present case, been guilty of any contravention 
of the provisions of this section. Learned counsel for 
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the plaintiffs contends that they have, because they 
have not offered the whole lot of shares to the share- 
holders in proportion to the existing shares held by 
them. It is pointed out that although the directors 
decided to issue 4,596 further shares they have only 
offered four shares to every five shares held by the 
shareholders which works out at 4,323} shares which 
leaves 272¢ shares in the hands of the directors 
which they have reserved power unto themselves to 
dispose of in such manner as they think fit. Learned 
Attorney-General appearing for the company sub- 
mits : 


(a) That’ section 105-C should be construed in 
the light of Regulation 42 in Table A of the Indian 
Companies Act, 1913; 


(b) That in order to prevent absurdity and to 
give business efficacy to the section, the words “as 
nearly as circumstances admit” should be read into 
the section ; and 


(c) That in any event the directors have not con- 
travened the provisions of the section even if the same 
be literally construed. 


Each of these points requires serious consideration. 


As to the first point it should be remembered that 
section 105-C was introduced in the Act only in 1936. 
There is no counterpart of it in the English Act even 
now. Prior to 1936 there was no check on the powers 
of the directors to issue blocks of shares, within the 
authorised limit, to themselves or to their nominees, 
unless their powers were circumscribed by the Articles 
of Association. One of the mischiefs of the managing 
agency system which prevails in this country was that 
the managing agents, who usually dominated the 
board of directors, could, to secure their own position, 
induce the board to issue blocks of preference shares to 
the managing agents or their nominees. To check this 
mischief section 105-C was introduced in the Indian 
Act in 1936. As regards the increase of capital beyond 
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the authorised limit it could only be done by the 
company. The shareholders could, while sanctioning 
such increase, protect themselves by giving special 
directions to the directors as to the mode of disposal 
of the new shares. In the model Regulations set forth 
in Table A of the 1882 Act under the heading ‘‘ Increase 
of Capital’ are prouped three Regulations 26 to 28. 
Regulation 27 was in the following terms : 


‘* (27) Subject to any directions to the contrary 
that may be given by the meeting that sanctions the 
increase of capital, all new shares shall be offered to 
the members in proportion to the existing shares held 
by them, and such offer shall be made by notice speci- 
fying the number of shares to which the member is 


entitled, and limiting a time within which the offer, if. 


hot accepted; will be deemed to be declined, and after 
the expiration of such time, or on the receipt of an 
intimation from the member to whom such notice is 
given that he declines to accept the shares offered, the 
directors may dispose of the same in such manner as 
they think most beneficial to the company.” 


In Table A of our present Act under the heading 
“‘ Alteration of Capital’’ are to be found three corres- 
ponding Regulations 41 to 43. Regulation 42 is as 
follows :— 


“ (42) Subject to any direction to the contrary 
that may be given by the resolution sanctioning the 
increase of share capital, all new shares shall, before 
issue, be offered to such persons as at the date of the 
offer are entitled to receive notices from the company 
of general meetings in proportion, as nearly as the cir- 
cumstances admit, to the amount of the existing shares 
to which they are entitled. The offer shall be made 
by notice specifying the number of shares offered, and 
limiting a time within which the offer, if not accepted, 
will be deemed to be declined, and after the expiration 
of that time, or on the receipt of an intimation from 
the person to whom the offer is made that he declines 
to accept the shares offered, the directors may dispose 
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of the same in such manner as they think most bene- 
ficial to the company. The directors may likewise so 
dispose of any new shares which (by reason of the ratio 
which the new shares bear to shares held by persons 
entitled to an offer of new shares) cannot, in the opinion 
of a directors, be conveniently offered under this 
article.” 


The words underlined are new and are not to be 
found in Regulation 27 of Table A of the 1882 Act. 
The scheme of the 1882 Act, as of our present Act, and 
the language used in the two regulations quoted above 
clearly indicate, to my mind, that they deal with that 
kind of increase of share capital which involves an 
alteration of the conditions of the memorandum which 
the company alone can do by issuing new shares. 
These Regulations do not purport to dea! with increase 
of capital which is within the competency of the direc- 
tors to decide upon. In that kind of increase of capital 
beyond the authorised limits these regulations give the 
directors certain latitude, subject, of course, to any 
directions to the contrary that may be given by the 
resolution of the shareholders in general meeting sanc- 
tioning such increase. The only difference between 
Regulation 27 of 1882 and Regulation 42 of our present 
Act is that under the last mentioned Regulation, in the 
absence of any direction to the contrary, the discretion 
of the directors has been widened by the introduction 
of the words underlined above. This company was 
incorporated in 1908 under the Act of 1882. It did 
not adopt the Regulations of Table A of the 1882 Act 
but article 45 of’ its Articles of Association proceeds 
more or less on the lines of Regulation 27 of Table A 
of the 1882 Act. The discretion given to the directors 
under article 45 is, therefore, obviously narrower than 
that left to the directors under Regulation 42 of Table 
A of the present Act. Then came section 105-C in 
1936. As already pointed out, that section deals with 


_ increase of capital within the authorised limit “which 


the directors can decide upon without reference to the 


_ shareholders in a general meeting of the company. ‘The 


legislature had before it both Regulation 27 of Table 
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A of 1882 and Regulation 42 of Table A of the Act of 1950 
1913. It chose to adopt the language of Regulation 27. | 7 

in preference to that of Regulation 42. The absence “"0la! Zaver 
in section 105-C of the words I have underlined in Re- * 
gulation 42 cannot but be regarded as deliberate. And Bombay Life 
I can conceive of very good reasons for this departure, —4sswrance Co. 
In the case of increase beyond the authorised limit, 4”? 07s 
that can be done only by the company in general meet- © pas 7. 
ing and the shareholders can protect themselves by 

giving directions to the contrary and, therefore, subject 

to such directions a wider latitude may safely be given 

to the directors. But in the case of increase of capital 

within the authorised limit which the directors may do 

without reference to the shareholders the legislature 

did not think it safe to leave an uncontrolled discretion 

to the directors. The mischief sought to be remedied re- 

quired this curtailing of the directors’ discretion. In 

my judgment it is impossible to construe section 105-C- - 

in the light of Regulation 42 for several reasons. 

Regulation 42 and section 105-C do not cover the same 

field and cannot be said to be im pari materia. The 

omission of the underlined words was obviously deli- 

berate. The difference in the language of the two pro- 

visions in the same statute cannot be overlooked as 

merely accidental. And lastly the reading of these 

words of Regulation 42 in section 105-C will frustrate 

what I conceive to be the underlying reason for the 
introduction of the section. In my judgment the first 

point urged by the learned Attorney-General which 

found favour with the Courts below cannot be accepted. 


The second point urged by the learned Attorney- 
‘General is founded on the supposed necessity of intro- 
ducing the words “‘as nearly as the circumstances 
admit ’’ to avoid the absurdity which may flow from 
a literal construction of section 105-C. It must be 
remembered that the cardinal rule of interpretation of 
statutes is to construe its provisions literally and gram- 
matically giving the words their ordinary and natural 
meaning. It is only when such a construction leads 
to an obvious absurdity which the legislature cannot 
be supposed to have intended that the Court in 


1950 


Nanatal Zaver . 


And Another 
v. 
Bombay Life 
Assuranze Co. 
And Others 


— 


Das J. 


432 SUPREME COURT REPORTS _ [1950] 


interpreting the section may introduce words to give 
effect to what it conceives to be the true intention of the 
legislature. It-is not any and every inconvenience 
that justifies adoption of this extreme rule of construc- 
tion. The section literally construed is quite intelli- 
gible and may easily be applied to many cases where 
the further shares issued bear a uniform and round 
proportion. Merely because a literal construction of 
the section leads te inconvenient result in a particular 
case cannot, in my opinion, justify the application of 
such a drastic rule of construction as is urged by the 
Attorney-General. Even in this case there would have 
been no inconvenience if the directors decided for the 
issue of 4,053 shares which could have been offered in 
the proportion of three shares to every four shares held 
by each shareholder. It is true that ordinarily it is for 
the directors to judge as to the exact amount of capital 
needed by the company but in arriving at their decision 
they cannot overlook the limitations put upon their 
power by the section with respect to the proportion in 
which the further shares are to be offered by them to 
the shareholders. Further, the supposed inconvenience 
can be easily avoided by a reference to the share- 
holders in a general meeting by asking them to in- 
crease the share capital beyond the authorised limit to 
such an amount as would permit proportionate dis- 
posal of the further and new shares. In my opinion 
there is not sufficient force in the contention which 

should induce the Court to depart from the ordinary 
and golden rule of interpretation I have mentioned 
above. 


The last point urged by the learned Attorney- 
General appears to me to be of substance. On a strictly 
literal construction of the section the directors must 
perforce offer all the further shares to the shareholders: 
in proportion to their respective holdings. Section 
105-C comes into operation after the directors have 
decided to issue further shares. The section does not 
in terms provide that such offer must be made all at 
once or at any particular point of time and I see no 
reason to import any such requirement in the section. 
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The underlying object of the section is to effect equit- 
able distribution of the further shares. Here the 
shares have been offered in the proportion of four shares 
to every five shares. There can be no suggestion of 
favouritism in this offer. Every shareholder will get his 
proportion if he so desires. The majority will ren.ain 
the majority if every one takes up the shares offered 
tohim. It is true that 272-4/5 shares remain in hand. 
At best although issued they have not been offered to 
anyone. I do not agree that under clause 8 of the 
directors’ resolution the directors can dispose of those 
272-4/5 shares in any manner they please before offer- 
ing them proportionately to the existing shareholders. 
That clause, on a true construction of the resolution as 
a whole, covers only those sharés which have been 
actually issued but have not been applied for. In point 
of fact the directors have not yet allotted any of these 
272-4/5 shares. If and when the directors allot these 
shares otherwise than in due course of law, i.e., with- 
out offering them to the shareholders, the share- 
holders will then have cause for complaint and may 
then come to Court for redress. It is said that 272-4/5 
shares cannot in. future be offered to so many share- 
holders in a reasonable proportion. If it cannot be 
done, these odd shares will remain in hand until 
the company at a general meeting decides to increase 
the share capital by issuing new shares and then these 
odd shares together with new shares will be easily 
capable of being offered to the shareholders propor- 
tionately. These special considerations which arise in 
the case of this company by reason of its own peculiar 
circumstances cannot, in my opinion, affect or alter 
the meaning and effect of the section. From all that 
I can see, up to the present time, there has been no 
contravention of the provisions of section 105-C. In 
- my view the directors have substantially complied 
with the requirements of the section and the plaintiffs 
can have no grievance. They rushed to Court prema- 
turely. 


For the reasons stated above, Iam clearly of 
opinion that the conclusions of the Courts below were 
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right and no ground has been made out for interfering 
with the same. The result, therefore, is that this 
appeal is dismissed with costs. 


MUKHERJEA J.—I agree that this appeal should be 
dismissed and I concur substantially in the reasons 


which have been given by my learned brother Mr. 
Justice Das in his judgment. 


Appeal dismissed. 


Agent for the Appellants: S. P. Varma. 
Agent for the Respondents: Rajinder Narain. 
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COMMISSIONER OF AGRICULTURAL 
INCOME-TAX, BENGAL 
Vv. 
SRI KESHAB CHANDRA MANDAL 


[Saryip Faz_ ALI, PaTANJALI SASTRI, 
Meur CHAND MaAuajAN, MUKHERJEA 
and Das JJ.] 


Bengal Agricultural Income-tax Act, (IV of 19-44), ss. 24, 57 — 
Rules under the Act, y. 11, Form No. 5—Return of illiterate assessee 
—Declaration signed by pen of son of assessee Validity of return— 
Signature by Agent—Permissibility— Qui facit per alium facit 

per se," applicability of. 


’ The Rules framed under the Bengal Agricultural Income-tax 
> Act, 1944, provided that the declaration in a return of income had to 
be signed ‘‘in the case of an individual, by the individual himself.” 
._ Areturn of av illiterate assessee, Keshab Chandra Mandal, was 
signed in the vernacular as follows: “ Sri Keshab Chandra Mandal 
Ba Sri Jugal Chandra Mandal,’ the latter being the son of the 
assessee. The Appellate Tribunal referred to the High Court the 
question ‘‘ whether in the circumstances of the case, the declaration 
in the form of return signed by the illiterate assessee by the pen of 
his son should be treated as properly signed and a valid return.” The 
High Court answered the question in theaflirmative. On appeal; 


Held, per Fazn ALI, PATANJALI SASTRI, MUKHERJEA and 
Das JJ. (Mawasan J. dissenting)—that the Bengal Agricultural 
Income-tax Act, 1944, and the Rules framed thereunder contained 
provisions indicating an intention to exclude the common law rule 
qui facit per alium facit per se in the matter of affixing signature to 
the return of income made by an assessee who was an individual, 
and, as it was abundantly clear on the records that there was no 
physical contact between the assessee and the signature appearing 
on the return, the return was not properly signed and was nota 
valid return. 

Mawasan J.—As the question referred was whether the return 
“signed by the illiterate assessee with the pen of his son” was 
valid, it must be assumed that there was such contact, and a3 there 
was nothing whatsoever on the record to establish that the assesses 
did not touch the pen or the hand of the son when the signature 
~ was affixed, the High Court was right i in answering the question in 
the aflirmative. 


Judgment of the Calcutta High Court reversed. 
55 . 


1950 


‘Commissioner 
of Agricultural 
Incotnte-tax 


v. 
Keshab Chandra 
Mandal 


—< 


Das J. 


436 SUPREME COURT REPORTS [1950] 


ApPEAL from the High Court of Judicature at 
Fort William : (Civil Appeal No. LX XXVIII of 1949.) 


This was an appeal from the judgment and order 
of the High Court of Judicature at Calcutta dated 16th 
September, 1948, (G.N. Das and R. P. Mookerjee ; J.) 
in a Reference made to the High Court under section 
63 (1) of the Bengal Agricultural Income-tax Act, 
1944, by the Appellate Tribunal of Agricultural 
Income-tax, West Bengal. The facts are set out in 
the judgment. 


K. P. Khaitan (B. Sen, with him) for the appellant. 
The respondent was not represented. 


1950. May 9. The following judgments "were 
delivered :— 


Das J.—There is no serious dispute as to the 
facts leading up to this appeal. They are shortly as 
follows : 

In response to a notice issued under section 24 (2) 
of the Bengal Agricultural Income-tax Act, 1944, the 
assessee, who is the respondent before us, submitted a 
return showing his total agricultural income for the 
assessment year 1944-45 to be Rs. 335. This return is 
dated the 3rd April, 1945, and just below the declara- 
tion appears the following writing in vernacular : 


“Sri Keshab Chandra Mandal.’ 


On the 18th April, 1945, the Agricultural Income- 
tax Officer noted on the order sheet that the case 
would be taken up at Bankura Dak Bungalow on 6th 
May, 1945, and directed the office to inform the party 
to appear with all settlement records, vouchers etc. 
On the 6th May, 1945, the assessee filed a petition before 
the Agricultural Income-tax Officer who had gone to 
Bankura stating inter alia that he had been advised 
that the return which he had submitted before under 
the advice of a Headmaster of aschool was not a proper 
return, that there were many mistakes in the return and 
many things had been omitted and that, therefore, it 
was absolutely necessary for him to submit a fresh re- 
turn and praying for fifteen days’ time for doing so and 
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also for a form of return. This petition was signed in 
vernacular as follows :-— 


“Sri Keshab Chandra Mandal x 


Ba: Sri Jugal Chandra Mandal”’. 
Below that was the signature of his pleader H. 
Nandi. With this petition was attached a Vakalat- 
nama signed in vernacular in the manner following : 


“Sri Keshab Chandra Mandal x 


Ba: Sri Jugal Chandra Mandal of Balya.* 

It will be noticed that in both the signatures, 
against the name of Sri Keshab Chandra Mandal there 
was across mark. The vakalatnama contained the 
following entry :— 


‘I hereby appoint on my behalf Srijukta Babu 
Hangsa Gopal Nandi, Pleader, to do all works in 
connection with this case and as I do not know to 
read and write I put in x mark in the presence of the 
uundermentioned persons as a token thereof.” 


His son Sri Jugal Chandra Mandal attested the 
cross mark in the vakalatnama. 


On receipt of this petition the Agricultural Income- 
tax Officer allowed time for one day and fixed the case 
for the 7th May, 1945, at 10 a.m. The assessee was 
directed to submit a fresh return and to produce 
account books and other necessary papers. It was 
also stated in the order sheet that if the assessee failed 
tocomply with the order, assessment would be made 
under section 25 (5) of the Act. 


On the 7th May, 1945, the assessee did not appear 
personally. His son Jugal Chandra Mandal appeared 
with pleader Babu Hangsa Gopal Nandi. The son, 
Jugal Chandra Mandal, had not brought any letter of 
authority from the assessee. A return was submitted 
which was signed in vernacular as follows :— - 

“Sri Keshab Chandra Mandal Ba: Sri Jugal 
Chandra Mandal.” 


It will be noticed that in this last signature there 
was no cross mark. 
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The Agricultural Income-tax Officer stated in his 
assessment order as follows :— 


“ A fresh return is submitted to-day. A remark- 
able difference is noticeable between the two returns. 
First return shows total agricultural income of Rs. 335: 
whereas the revised or the fresh one shows an income 
of Rs. 1,077-12-6. This is really strange. The first 
one appears to have been signed by the assessee him- 
‘self but the second one has been signed by Jugal his. 
son for the assessee. Under the circumstances, I can 
put no reliance on any of these returns. I do not make 
any assessment based on these returns.” 


The Agricultural Income-tax Officer thereafter 
immediately proceeded with the assessment and asses- 
sed Rs. 4,968-12-1 as the assessable income. 


The assessee preferred an appeal from this order 
to the Assistant Commissioner, Agricultural Income- 
tax, Bengal. The Assistant Commissioner by his 
order dated the 14th August, 1945, dismissed the 
appeal and confirmed the assessment under section 
35 (4) (a) (i). 

The assessee thereupon preferred a further appeal 
before the Income-tax Appellate Tribunal. The In- 
come-tax Appellate Tribunal on the 9th December, 
1947, accepted the appeal on the ground, amongst 
others, that the return filed on the 7th May, 1945, was 
a proper return and should have been treated as such. 


The Commissioner of Income-tax thereupon appli- 
ed under section 63 (1) of the Act for a reference of 
certain questions of law to the High Court. The Ap- 
pellate Tribunal by its order dated the 22nd April, 
1948, referred the following question of law to the 
High Court :— 

‘Whether inthe circumstances of this case, the 
declaration in the form of return signed by the illiter- 
ate assessee by the pen of his son should be treated 
as properly signed and a valid return.” 


The reference came up before a Bench of the 
Calcutta High Court (G.N. Das J, and R. P. Moo- 
kerjee J.) who, for reasons stated in their judgment 
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dated the 16th September, 1948, answered the question 
in the affirmative. The Commissioner thereupon ap- 
lied to the High Court for a certificate under section 
64 (2) of the Act which having been granted the appeal 
has now come up before us for final disposal. In this 
appeal we are only called upon to judge whether 
the. answer given by the High Court to the ques- 
tion of law formulated by the Appellate Tribunal 
is well-founded. It is abundantly clear on the 
records that there was no physical contact between 
the assessee and the signature appearing on the 
return as filed on the 7th May, 1945, and the 
fact is referred to by the words ‘in the circum- 
stances of this case’ at the beginning of the question. 
Indeed the whole of the proceedings have proceeded 
-onthis footing. I desire to make it clear that in this 
appeal we arenot concerned with the propriety of 
the Income-tax Officer in proceeding to assessment 
without giving the assessee a further opportunity to 
put his mark onthe return. 

The High Court quoted the following observa- 
tions of Blackburn J.in The Queen v. The Justices 
of Kent (3): 

“No doubt at common law, where a_ person 
authorises another to sign for him, the signature of 
the person so signing is the signature of the person 

- authorising it; nevertheless, there may be cases in 
which a statute may require personal signature.” 

Then, after stating that the Courts ought not to 
restrict the common law rule que facit per alium 
facit per se, unless the statute makes a personal 
signature indispensable, and _ referring to certain 
decided cases, enunciated the proposition that when 
the word sign’ or ‘‘signature’”’ is used by itself and 
unless there be a clear indication requiring the 
personal signature by the hand of the person con- 
cerned, the provision would be satisfied by a person 
signing by the hand of an agent. Applying this test 
the High Court came to the conclusion that there was 
not only not anything in the Act or the rules requir- 
ing the personal signature of the individual assessee 

(1) (1846) L.R. 8 Q.B. 305 at p. 307. 
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but that insistence on such a requirement would 
create an anoinaly, in that while an assessee who is 
an individual will have to sign personally, the per- 
sons authorised to sign for the other categories of 
assessees, namely, a Hindu undivided family, a com- 
pany, the Ruler of an Indian State,a firm or any 
other association wili not be compellable to sign per- 
sonally. The High Court took the view that to avoid 
such a patent anomaly which would inevitably result 
if the interpretation proposed by the department were 
to be accepted, the Court should follow the common 
law rule mentioned above. In the result, the High 
Court answered the point of law referred to them in 
the affirmative. 

The learned Standing Counsel to the Government 
of Bengal (Mr. K.P. Khaitan) in the course of a fair 
and lucid argument contended before us that the Court 
should give effect to the plain meaning of the words of 
the statute and the rules which have statutory force 
whatever might be the consequences and that on a plain 
reading of the Act and the rules there could be no 
doubt that the legislature intended the return of an 
individual assessee to be signed by himself, 7.e., per- 
sonally. Learned counsel referred us to a number of 
decisions, both Indian and English, where personal 
signature had been held indispensable. 

There.is no doubt that the true rule as laid down 
in judicial decisions and indeed, as recognised by the 
High Court in the case before us, is that unless a parti- 
cular statute expressly or by necessary implication or 
intendment excludes the common law rule, the latter 
must prevail. It is, therefore, necessary in this case 
to examine the Act and the rules to ascertain whether 
there is any indication therein that the intention of 
the legislature is to exclude the common law rule. 

Turning first to the Act, it will be found that by 
section 2 (14) the word ‘‘received”’ used with reference 
to the receipt of agricultural income by a person 
has been defined to include receipt. by an agent or 
servant on behalf of a principal or master respectively. 
If the legislature intended that a signature by an agent 
would be permissible it could easily Lave defined the 
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word “‘sign’”’ so as to include the signature by an 
agent. Section 25 (2) of the Act requires that if the 
Agricultural Income-tax Officer is not satisfied without 
requiring the presence of the person who made the 
return or the production of evidence that a return 
made under section 24 is correct and complete, he 
shall serve on such person a notice requiring him, on 
a date to be therein specified, either to attend at 
the Agricultural Income-tax Officer’s office or to 
produce or to cause to be there produced any evidence 
on which such person may rely in support of the 
return. This section expressly permits production 
of evidence by an agent. Section 41 gives to the 
Agricultural Income-tax Officer, the Assistant Com- 
missioner and the Appellate Tribunal for the pur- 
poses of Chapter V, and to the Commissioner for the 
purposes of section 37, the same powers as are vested 
in a Court under the Code of Civil Procedure, 1908, 
when trying a suit in respect of certain specified 
matters only namely, enforcing attendance of any 
person and examining him on oath or affirmation, 
compelling production: of documents and issuing 
commissions for the examination of witnesses, and 
the proceedings before those officers are to be deemed 
to be ‘judicial proceedings”’ within the meaning of 
sections 193 and 228 and for the purposes of section 
196 of the Indian Penal Code. Again, section 60 of 
the Act permits a notice or requisition under the Act 
to be served as if it were a summons issued by a Court 
under the Code of Civil Procedure, 1908, and specifies 
the person on whorn such service may be effected. 
There is nothing in the Act making the provisions of 
the Code relating to the signing or verification of 
pleadings applicable to the returns to be filed by any 
assessee. If the Legislature intended that the return 
might be signed by the assessee or by his authorised 
agent there could have been no difficulty in inserting 
a séction in the Act adopting the provisions of the Code 
relating to the signing and verification of pleadings as if 
the return was a pleading inasuit. Sections 35 and 
58 expressly permit an assessee to attend before the 
Assistant Commissioner and the Appellate Tribunal or 
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any Agricultural Income-tax authority in connection 
with any .proceeding under the Act, otherwise than 
when required under section 41 to attend personally 
for examination, to attend by a person authorised by 
him in writing in this behalf, being a relative of, ora 
person regularly employed by, the assessee, or a lawyer 
or accountant or agricultural income-tax practitioner. 
It should be noted that even under this section any 
and every agent cannot represent the assessee but only 
certain specified kinds of agents can doso. To sum- 
marise, the omission of a definition of the word “ sign’”’ 
as including a signature by an agent, the permission 
under section 25 for production of evidence by an agent 
and under sections 35 and 58 for attendance by an 
agent and the omission of any provision in the Act 
applying the p:ovisions of the Code of Civil Procedure 
relating to the signing and verification of pleadings to 
the signing and verification of the return while express- 
ly adopting the provisions of that Code relating to the 
attendance and examination of witnesses, production 
of documents and issuing of commission for examina-~ 
tion and for service of notices under sections 41 and 60 
respectively, cannot be regarded as wholly without 
significance. The matter, however, does not rest there. 
Section 24 of the Act requires the Agricultural 
Income-tax Officer to call fora return in the prescribed 
form and verified in the prescribed manner. Rule 11 
of the Bengal Agricultural Income-tax Rules, 1944, 
framed under section 57 of the Act prescribes that the 
return required under section 24 must be in Form 5 
and shall be verified in the manner indicated therein. 
There is a footnote in Form 5 to the following effect : 
‘«« The declaration shall be signed— 

(a) in the case of an individual by the in- 
dividual himself ; 

(b) in the case of a Hindu undivided family by 
the Manager or Karta ; 

(c) in the case of a company or the Ruler of an 
Indian State by the principal officer ; 

(d) in the case of a firm by a partner ; 

(e) in the caseof any other association by a 
member of the association. 
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There is also a note that the signatory should 
satisfy himself that the return is correct and complete 
in every respect before signing the verification, and the 
alternatives which are not required should be scored 
out. It will be interesting to compare the requirements 
of rule 11 and Form 5 with those of other rules 
dealing with appeals and other proceedings. Sec- 
tion 34 allows an appeal from the Agricultural 
Income-Tax Officer to the Assistant Commissioner. 
Sub-section (3) of that section requires that the 
appeal shall be in the prescribed form and shall be 
verified in the prescribed manner. Likewise section 36 
provides for a further appeal to the Appellate Tribunal 
and sub-section (4) of that section also requires 
that such an appeal must be in the prescribed form 
and be verified in the prescribed manner. Rule 13 
prescribes the forms of appeals under section 34 and 
rule 14 prescribes the forms of appeals under section 
63 of the Act. Rule 15 is as follows :— 

‘The forms of appeal prescribed by rules 13 and 
14 and the forms of verification appended thereto shall 
be signed— 

(a) in the case of an individual, by the indivi- 
dual himself ; 

(b) in the case of a Hindu undivided family, by 
the Manager or Karta thereof ; 

(c) in the case of acompany, by the principal 
officer of the company ; 

(d) in the case of a firm, by a partner of 
‘the firm ; 

(e) in the case of a Ruler of an Indian State, by 
‘the principal officer of the State; and 

(f) in the case of any other association of in- 
‘dividuals, by a member of the association, 

anid such forms of appeal shall be also signed by 

the authorised representative, if any, of the appellant.” 

Rule 17 deals with applications for refund of tax. 
Sub-rule (2) requires every such application to be 
signed by the claimant and his authorised represent- 
ative, if any, and allows such application to be 
presented by the applicant either in person or through 
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such authorised representative. Rule 22 requires that. 
where an application or memorandum of appeal is 
signed by an authorised representative, the latter must 
annex to it the writing constituting his authority and 
his acceptance of it. Under rule 25 an appeal to the 
Tribunal has to be presented in person or by an auth- 
orised representative and under rule 28 every such 
appeal has to be preferred in the form of a memoran- 
dum signed by the appellant and his authorised repre- 
sentative, if any, and verified by the appellant. 
Each of the forms, from Form 7 to Form 20, contains. 
separate spaces for the signatures of the appellant or 
the applicant or the claimant as the case may be and 
the authorised representative, if any. Form 23 which is 
notice of hearing of appeal under section 36 requires the 
attendance of the appellant or respondenteither in person 
or by an authorised representative. Rule 47 provides 
that, subject to certain special provisions, the provi- 
sions contained in Part II of the rules relating to the 
presentation, notices and hearing of an appeal before 
the Appellate Tribunal shall apply to the presentation, 
notices and hearing of a section 63 reference applica- 
tion as if it were an appeal. Rule 53 empowers the 
Tribunal, if it considers it necessary, to hear the appli- 
cant or his authorised representative. A perusal of the 
several rules referred to above will show that while 
rules 15, 17 (2), 28 and the forms thereunder require 
the appeal or application to be signed by the appellant 
or applicant or claimant as well as by his authorised re- 
presentative, if any, rule 11 and Form 5 require only the 
signature of the assessee in the manner therein pres- 
cribed for different categories of assessees. Again rules 
17 (2), 25 and 47 permit presentation of applications and 
appeals by the authorised representative of the assessee 
whereas there is no such provision for the presentation 
by an authorised agent of a return under rule 11 which 
could easily be inserted in the rules if the Legislature 
sointended. That wherever the assessee or the appel- 
lant or the applicant is required to sign he must sign | 
personally, is also borne out by note (1) at the foot of 
Form 20 which is for refund of tax under section 
A8 (2). It runs as follows: 
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‘Tn the case of a person not resident in British India, 
the above declaration shall be sworn-(a) before a Justice 
of the Peace, a Notary Public, a Commissioner of Oaths, 
if the applicant resides in any partof His Majesty’s 
Dominions outside British India, (b) before a Magis- 
trate or other official of the State or a Political Officer, 
if he resides in a State in India, and (c) before a British 
Consul, if he resides elsewhere.’’ 

This does not mean that only the claimant for re- 
fund under section 48 (2) who resides outside India 
must sign his application personally and other assessees 
or appellants or applicants or claimants need not sign 
their return or appeal or application personally. All that 
it means isthat such a claimant for refund under sec- 
tion 48 (2) must have his signature authenticated by 
' .certain public officers by swearing the declaration in 
‘their presence. This clearly indicates that personal signa- 
ture of the assessee, the appellant or applicant is neces- 
sary in all cases wherever his signature is required and 
authentication of such signature is required only in the 
case of a claimant for refund of tax under section 48 
(2). There are yet other reasons why personal signature 
of an assessee, appellant, applicant or claimant is 
necessary. It has been seen that under the Act and/or 
the rules several acts can be done by or through the 
authorised representative, namely, production of docu- 
ments, presentation of appeal or application and 
attendance in proceedings before the authorities. The 
expression ‘authorised representative’ is defined in 
rule 2 (a). It will be noticed that in each case the 
authorised representative has to be duly authorised in 
writing. Under rule 22 the authorised represent- 
ative has to file the writing constituting his authority 
and his acceptance of it. If it were intended that the 
‘Signature by an agent on areturn or a memorandum 
of appeal or other application will suffice as the signa- 
ture of the assessee or the appellant or the applicant or 
‘the claimant, there would certainly have been some 
rule for constitution of such agency in writing and for 
the filing of the writing constituting such agency and 
the agent’s acceptance of it. If an agent for mere pre- 
sentation of an appeal is expressly required by the 
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rules to be duly authorised in writing and such writing 
has to be filed on record I cannot think that the Act or 
the rules contemplate or permit the employment of an 
agent to sign an important document, namely a return 
or an appeal or application without any written au- 
thority and that such agent may sign without produc- 
ing any such written authority. And yet that would 
be the result, for there is no provision in that behalf in 
the Act or in the rules. On a consideration of the pro- 
visions of the Act and of the rules and the forms and 
for reasons stated above there appears to be many 
clear indications of an intentionon the part of the 
Legislature to insist on the personal signature of the 
assessee, appellant or applicant whenever his signature 
is required by the Act or the rules and the common 
law rule gus facit per alium facit per se is excluded by 
necessary implication or intendment of the Act and 
the rules. 

The Appellate Tribunal and the High Court have 
referred to certain difficulties in arriving at this conclu- 
sion which may now be considered. It is pointed out 
that to insist on the personal signature of an indivi- 
dual assessee will result in the anomaly. that persons. 
authorised to sign for the assessees of other categories 
will be free to get the returns signed by their own 
agents. This argument really begs the question. For 
reasons stated above none of the persons designated in 
the footnote to Form 5 are authorised to employ an 
agent to sign for him and therefore no anomaly can 
arise. If anything, the use of the word ‘‘himself” 
with reference to an individual makes the position 
clearer so far as such individual is concerned. There is 
an argument based on hardship or inconvenience. 
Hardship or inconvenience cannot alter the meaning 
of the language employed by the Legislature if such 
meaning is clear on the face of the statute or the rules. 
Further, there is no hardship or inconvenience. In - 
the case of an illiterate person, he can put his mark 
which, by the Bengal General Clauses Act, is included 
in the definition of ‘‘sign.”’ If claim Form 20 for re- 
fund of tax under section 48 (2) can be sent to a claim- 
ant abroad for his signature before certain public 
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officer for authentication, there can be no hardship or 
inconvenience in sending to him abroad the return in 
Form 5 for his signature without the necessity of any 
authentication thereof. It is said that such a construc- 
tion will prevent a leper who, by reason of the loss of 
his fingers, cannot even put his mark. Such cases will 
indeed be rare andin any event it will be for the 
Legislature to rectify this-defect. Not to insist on per- 
sonal signature on returns or appeals or applications 
will let in signature by agent not duly authorised in 
writing and without production of such writing. In 
that case the provisions for penalty for filing false 
returns may quite conceivably be difficult of applica- 
tion. The omission of a definition of the expression 
“‘sign’’ so as to include the signature of an agent, the 
“presence of the provisions permitting only certain 
specified acts, other than signing, to be done by or 
through an authorised agent are significant and indicate 
that the intention of the Legislature is not to permit 
signature by an agent so as to exclude the common 
law rule referred to above. 

Turning now to the judicial decisions cited before 
us it will be found that Courts have insisted on personal 
signature even when there were not so many clear 
indications in the statutes under consideration in 
those cases as there are in the statute and the rules 
before us. Thus in Monks v. Jackson(+), which was a 
case under section I (3) of the Municipal Elections Act 
(38 and 39 Vic., c. 40) which required delivery of the 
nomination paper ‘“‘ by the candidate himself or his 
proposer or seconder to the Town Clerk”’ it was held 
that this requirement was not satisfied by the delivery 
of it by an agent. In The Queen v. Mansel Jones(?), it 
was held that a person charged with any corrupt or 
illegal practice at a municipal election who was 
entitled, under section 38 of the Corrupt and Illegal 
Practices Prevention Act, 1883, to be ‘heard by 
himself *’ was not entitled to be heard by his counsel 
or solicitor. In In re Prince Blucher(8), the English 
Court of Appeal held that a proposal of composition 

(1) (1876) L.R. 1 C.P.D. 683” (2) L.R. 23 Q.B.D. 29 
(3) LR. (1931) 2 Ch. 70 
57 
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1950 signed by the solicitors of a debtor, who was, by reason 
Pat! of his serious illness, unable to sign it, did not comply 
of Agricuturary With the requirements of section 16 (1) of the Bank- 

Incometax ‘uptcy Act, 1914, which required ‘a proposal in 
v. writing signed by him.’’ The Court of Appeal applied 
Keshab Chandra the principles of the decision in Hydev. Johnson(*) and 
Mandal in In re Whilley Partners Ltd.(*). In Luchman Buksh 
Das J. Roy v. Runjeet Ram Panday(*), a Full Bench of the 
Calcutta High Court held that an acknowledgment by 

a Mooktear was not sufficient for the purposes of 

section 1 (5) of the Limitation Act (XIV of 1859) 

which required an acknowledgment signed by the 
mortgagee. Rankin C. J. held in Japan Cotton Trad- 

ing Co. Lid. v. Jajodia Cotton Mulls, Ltd.(*). that a 

demand letter signed by the solicitors of the petition- 

. ing creditor was not a notice under section 163 of the 

Indian Companies Act which as it then stood required 

. a demand ‘under his hand.” A similar view was 

taken by the Rangoon High Court in Manjeebhat 

Khataw & Co. v. Jamal Brothers & Co, Lid.(*) and 

M.A. Kureshi v. Argus Footwear, Lid.(*).. See also 

Wilson v. Wallani(7?). InC.T. A.C. T, Nachiappa 

Chettyar v. Secretary of State for India(®), it was held 

that the registration of a firm on an application signed by 

the agent of the partners was ultra vires inasmuch as the 

rules framed under section 59 of the Income-tax Act 
required an application signed by at least one of the 
partners. In Commissioner of Income-tax, Madras v. 

Subba Rao (*), it was held that by reason of the word 
“personally ’’ occurring in rule 6 of the Income-tax 

Rules framed under section 59 of the Income-tax Act, 

1922, a duly authorised agent of a partner was precluded 

from signing on behalf of the partner an application 

under section 26-A of the Act for registration of the 

firm. In all-these cases the common law rule was not 

applied, evidently because the particular statutes were 

held to indicate that the intention was to exclude that 

rule. This intention was gathered from the use of the 


(1) (1836) 2 Bing. (N.C.) 776 (2) (1886) L.R. 32 Ch. D. 337 
(3} (1873) 20 W.R. 375 (4) (1926) I.L.R. 54 Cal. 345. 
(5) I.L.R. 5 Rang. 483 {6) I-L.R. 9 Rang. 323 

(7) (1880) L.R. 5 Ex. D. 155 (8) (1933) I.L.R. 11 Rang. 580 


(9) ILL.R. (1947) Mad. 167 
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word “himself” or “by him” or “under his hand” 
or “personally.” It is needless to say that such an 
‘intention may also be gathered from the nature of the 
particular statute or inferred from the different provi- 
sions of the statute and the rules framed thereunder. 
As already stated, there are many indications in the 
Bengal Agricultural Income-tax Act, 1944, and the 
rules made thereunder evidencing an intention to 
exclude the common law rule in the matter of the 
‘signature of the assessee, appellant or applicant on the 
return, appeal or application. 

The High Court referred to the case of In the 
-matter of Commissioner of Income-tax,C.P.& U.P. (*) 
and sought to find support for its views from the cir- 
‘cumstance that the Court in that case rejected the 
return not on the ground that it was bad because it 
was signed by anagent but on the ground that the 
power of attorney did not authorise the agent to sign 
it. It is quite clear that the Court in that case found 
it easier to decide the case on the latter ground than 
‘to enter upon a discussion of the first ground. It is 
impossible to read that case as an authority for the 
proposition that the signature of an agent was permis~- 
sible at all. The Full Bench decision of the Allahabad 
High Court in Deo Narain Rai v. Kukur Bind(*) 
referred to in the High Court judgment before us does 
not appear to militate against the views expressed 
above. On a construction of section 59 of the Transfer 
of Property Act it was held that there was nothing in the 
Act to exclude the application of the common law rule. 
The only provision of that Act on which reliance was 
pee in establishing such exclusion was section 123. 
Stanley C. J. pointed out that the language of the 
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last mentioned section was elliptical and was not — 


accurate draughtsmanship and, therefore, it could not 


be relied upon in construing section 59. The judgment ° 


of Banerjee J. also makes it clear that he found. 


nothing in the Act to exclude signature -by an agent 
and that the words “on behalf of’’ in section 123 


were surplusage. It is quite true that when signature _ 


by an agent is permissible, the writing of the name of 
(1) ALR. (1935) Oudh. 305 (2) (1902) LLL.R, 24 All. 319. 
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the principal by the agent is regarded as the signature 
of the principal himself. But this result only follows 
when it is permissible for the agent to sign the name 
of the principal. If on a construction of a statute 
signature by an agent is not found permissible then 
the writing of the name of the principal by the agent 
however clearly he may have been authorised by the 
principal cannot possibly be regarded as the signature 
of the principal for the purposes of that statute. If a 
statute requires personal signature of a person, which 
includes a mark, the signature or the mark must be that 
of the man himself. There must be physical contact 
between that person and the signature or the mark put 
on the document. 

The result, therefore, is that this appeal must be 
accepted and the question referred to the High Court 
must be answered in the negative. There wiil be no 
order for costs against the assessee and the appellant 
Commissioner must bear his own costs throughout. 


Faz_ Ati J.—I agree. 
PATANJALI SASTRI J.—I agree. 
MUKHERJEA J.—I agree. 


MAHAJAN J.—The question of law referred to the 
High Court and answered by it in the affirmative is in 
these terms :—‘‘ Whether in the circumstances of this 
case, the declaration in the form of return signed by 
the illiterate assessee by the pen of his son should be 
treated as properly signed and a valid return.”” The 
High Court was not called upon to answer the question 
whether an income-tax return could be validly signed 
by an agent in the name of the principal ; on the other 


-hand, the question as framed assumes that the return 


was signed by the illiterate assessee but that the pen 
affixing the signature was that of hisson. The phy- 
sical act of putting the mark was made by the pen or 
possibly by the hand of the son who was not the agent 
appointed by the father and was not otherwise auth- 
orised by him to sign for him. 
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No evidence was led and there is nothing whatso- 
ever on the record to establish that this illiterate 
assessee did not touch the pen or the hand of the son 
when the signature was affixed on the return. No 
precise definition of the word ‘‘signature”’ is given in 
the Indian Income-tax Act or in any otherlaw. In 
' the General Clauses Act there is no exhaustive defini- 
tion of the word. It merely says what the word 
“‘signature ’’ shall include. It includes the affixing of 
amark. In India it is a well known practice that 
when the executant of a document is illiterate he 
simply touches the pen wherewith someone else signs 
his name for him. Reference in this connection may 
be made to page 972, para. 1659, of Gour on The Law 


of Transfer. The signature made in these circum-: 


stances is personal signature of the executant. It is 
his autograph. No question of agency arises in such 
a situation. This is what seems to have happened 
here as one can guess from the frame of the question. 
Be that as it may, without any enquiry into the cir- 
cumstances in which the pen of the son affixed the 
signature of the assessee on the return it could not be 
assumed that the son acted as the agent of the father 
and signed his name in that capacity. In my 
opinion the discussion of the question whether an 
agent can sign a return for an assessee was outside 
the scope of the question which the High Court was 
called upon to answer. The answer given in my view 
was a correct one. 

After considerable thought Iam disinclined to 
reverse the decision of the High Court by placing an 
interpretation on the question which it does not bear. 
In an ex parte hearing we had not the advantage of 
hearing any arguments in support of the view taken 
by the High Court as the respondent did not appear. 
It is unnecessary to express any opinion on the ques- 
tion whether an agent cansign for the principal a 
form of return under the Indian Income-tax Act as 
that enquiry is outside the scope of the question 
referred to the High Court as already pointed out. 

In the absence of any material to the contrary I 
am satisfied that the assessee signed the return 
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personally, Ifthe Income-tax Officer felt that the 
assessee had not touched the penor the hand of the 
person who put the signature on the return he should 
have called upon theassessee to appear before him 
and ascertain from him the circumstances in which 
the son’s pen was used for the signature. In Jn the 
matter of Commissioner of Income-tax, C.P. & U.P.(*), 
it was observed that it is the duty of the Income-tax 
Officer before he accepts areturn signed by an agent 
to satisfy himself about the authority of the agent 
to doso. In my opinion, it is equally the duty of 
an Income-tax Officer before he rejects a return of an 
illiterate assessee or a person such as a leper, to satisfy 
himself that there was no physical contact of the 
person withthe mark or the signature put on the 
form. I agree with my brother Das that there should 
be physical contact between the person and the 
signature or the mark put on the document, but Iam 
afraid Icannot agree with him that in this case that 
has not happened. The question toa certain extent 
assumes the contact of the assessee with the pen of 
his son when it states.that the illiterate assessee’s 
signature was put with the pen of the son. Be that 
as it may, that circumstance has not been eliminated 
in the case and that being so, the question cannot be 
answered in the manner proposed by my _ learned 
brother. I am further of the opinion that the Income- 
tax Officers should not while administering the law 
create unnecessary problems for the Courts. In the 
present case if there was any doubt in the mind of the 
Income-tax Officer, he should have called upon the 
illiterate assessee to put his mark in his presence on 
the return and he should not have acted hastily in 
assessing him under the penal provisions of the Act. 
Ignorant and illiterate people who are not well versed 
with the law of income-tax should be dealt with more 
sympathetically than was done here. They should not 
be penalised in the manner that the present assessee 
was penalised. In the result I would dismiss this appeal. 
Appeal allowed. 


Agent for appellant: P. K. Bose. 
(1) ALR. 1933 Oudh. 305. 
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PRITAM SINGH 
v. 
THE STATE 


[Saryip Fazi ALI, PaTANJALI SasTRI, 


MEHR CHAND MAHAJAN, MUKHERJEA and Das, JJ.] 


Constitution of India, Art. 136 (1)—Special leave to appeal— 
Granting of leave—Guiding principles—Final hearing—Nature of. 

The Supreme Court will not grant special leave to appeal 
under Art. 136 (1) of the Constitution unless it is shown that 
exceptional and special circumstances exist, that substantial and 
grave injustice has been done and the case in question presents 
features of sufficient Brean to warrant a review of the decision 
- appealed against. 


The view that once an appeal has been admitted by special 
leave, the entire case is at large and the appellant is free to contest 
all the findings of fact and raise every point which could be raised 
in the High Court is wrong. Only those points can be urged at 
the final ‘hearing of the appeal which are fit to be urged at the 
preliminary stage when leave to appeal is asked for. 

Ibrahim v. Rex {{1914] A. C. 615) referred to. 

APppEAL from the High Court of Judicature at 
East Punjab: Criminal Appeal No. II of 1950. 

This was an appeal by special leave from a judg- 
ment and order of the High Court of Judicature for 
the Province of East Punjab at Simla (Falshaw and 
Soni JJ.) dated the 23rd November, 1949, in Criminal 
Appeal No. 367 of 1949 upholding the conviction of 
the appellant on a charge of murder and confirming 
a sentence of death passed on him by the Sessions 
Judge of Ferozepore. 

Jai Gopal Sethi (H. J. Umrigar, with him) for the 
appellant. 

Basant Kishan Khanna, Advocate-General of East 
Punjab (S. M. Sikri, with him) for the respondent. 


1950. May 5. The judgment of the Court was 
delivered by 
Fazi ALi J.—This is an appeal by one Pritam 


Singh against the decision of the High Court of Punjab 
at Simla, upholding his conviction on the charge of 


Fazl Ali J. 
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murder of one Buta Singh and confirming the sentence 
of death passed on him by the Sessions Judge of 
Ferozepore. The prosecution case, which has been 
found to be substantially true by both the trial judge 
and the High Court may be shortly stated as follows. 

On the 28th December, 1948, Pritam Singh had 
made indecent overtures to one Punni, wife of Kakarra 
Chamar, who had been brought into the village by 
Buta Singh, the deceased, about 10 or 12 years ago. 
Buta Singh, on learning of this incident, spoke to 
Pritam Singh, but finding that his attitude was un- 


~ compromising, he advised Kakarra to go to the police 


station to report the matter. On the next day, while 
Kakarra was going to the police station, Mal Singh, 
the first prosecution witness in the case, brought him 
back telling him that Pritam Singh had apologized 
and the matter should nat be pursued. On the 30th 
December, at about 5 p.m., just when Buta Singh came 
out of his house, Pritam Singh came up with a double 
barrelled 12-bore gun and shot him in the abdomen, 
and Buta Singh died a short time thereafter. 
Shortly after the occurrence, Punjab Singh 
and Nal Singh, who had both witnessed the occur- 
rence, went to the police station at Abohar, 
which is at a distance of 13 miles from the place of 
occurrence, and lodged the first information report 
regarding the murder. In this report, Punjab Singh 
reported the facts as already stated, but he also added 
that Pritam Singh was drunk when he fired the gun 
and his younger brother, Hakim Singh, who was also 
drunk was standing at a short distance from him and 
shouting ‘‘Kill, don’t care.” None of the other wit- 
nesses however supportcd Punjab Singh as to the part 
attributed by him to Hakim Singh or as to the 
drunken condition of the appellant or Hakim Singh, 
and the police after due investigation of the case 
sent up a charge sheet against the appellant only. The 
appellant was thereafter put on his trial before the 
Sessions Judge of Ferozepore. The learned Sessions 
Judge, after hearing the prosecution witnesses, of whom 
five were eye-witnesses, viz., Punjab Singh, his brother 
Mitta Singh, Mal Singh, Nikka Singh (brother of Mal 
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Singh), and Mst.. Phoolan, mother of the deceased, 
came to-the conclusion, in agreement with 4 assessors 
who were present at the trial, that the version given by 
the prosecution witnesses was substantially true. In 
support of his conclusion, he referred to the following 
facts among others :— (1) that the first information 
report had been lodged at the police station without 
any delay, (2) that the names of at least 4 of the 
alleged eye-witnesses were mentioned in the report, 
and (3) that no sufficient reason had been shown as to 


why the prosecution witnesses should have conspired- 


to falsely implicate the accused in a murder case, if he 
had been innocent. The High Court on appeal agreed 
with the Sessions Judge, and the learned Judge who 
delivered the judgment of the High Court observed as 
follows in the concluding part of his judgment :—“I 
have given the case every consideration and I have 
come to the conclusion that the learned Sessions Judge 
was right in holding that the case against the appell- 
ant had been proved beyond reasonable doubt.”’ 


The appellant thereafter obtained special leave to. 


appeal to this Court, and Mr. Sethi, the learned counsel 
appearing for him, has in support of the appeal, 
addressed to us very elaborate arguments to show that 
the conclusion arrived at by the Courts below is ‘not 
correct. He has argued that the alleged eye-witnesses 
were intimately connected with each other and with 
the deceased, that they and the accused belonged to 
two mutually hostile factions, that these witnesses had 
made discrepant statements as to the respective places 
from where they claimed to have seen the occurrence, 
some of them making discrepant statements about 


their own position before the police officer who drew up. 


the plan of the scene of occurrence and before the trial 
Court and also making discrepant statements about 
the position of the other witnesses, and that they 
should not be held to be truthful witnesses inasmuch 
.as they had denied certain previous statements made 
by them either before the police or before the Commit- 
ting Magistrate. Mr. Sethi also put forward the theory, 
which has been discredited by both the Courts below 
on grounds which prima facie do not appear to be 
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unreasonable, that the occurrence must have taken 
place: late at night, that there were probably no 
eye-witnesses to identify the real assailant and that 
the appellant had been falsely implicated on ac- 

count of enmity. 


The obvious reply to all these arguments ad- 
vanced by the learned counsel for the appellant, is 
that this Court is not an ordinary Court of criminal 
appeal and will not, generally speaking, allow facts to 
be reopened, especially when two Courts agree in their 
conclusions in regard to them and when the conclu- 
sions of fact which are challenged are dependent on 
the credibility of witnesses who have been believed 
by the trial Court which had the advantage of seeing 
them and hearing their evidence. In the present case, 
the story for the prosecution, which is neither incredi- 
ble nor improbable, is supported by no less than 5 
witnesses including the mother of the deceased, and 
their evidence, in spite of its infirmities, has impressed 
4 assessors and the two Courts below, who, in apprais- 
ing its reliability, have given due weight to certain 
broad features of the case which, according to -them, 
negative the theory of conspiracy or concoction. In 
these circumstances, it would be opposed to all prin- 
ciples and precedents if we were to constitute our- 
selves into a third Court of fact and, after re-weighing 
the evidence, come to a conclusion different from that 
arrived at by the trial Judge and the High Court. 


In arguing the appeal, Mr. Sethi proceeded on the 
assumption that once an appeal had been admitted 
by special leave, the entire case was at large and the 
appellant was free to contest all the findings of fact 
and raise every point which could be raised in the 
High Court or the trial Court. This assumption is, 
in our opinion, entirely unwarranted. The miscon- 
ception involved in the argurhent is not a new one and 
had to be dispelled by the Privy Council in England 
in Ibvahim v. Rex (?) in these words:— “...... 
the Board has repeatedly treated applications 
for leave to appeal] and the hearing of criminal appeals 


(1) £1914] A.C. 615. 
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as being upon the same footing : Rrel’s Case; Ex-parte 
Deeming. The Board cannot give leave to appeal 
where the grounds suggested could not sustain the 
appeal itself; and, conversely, it cannot allow an 
appeal on grounds that would not have sufficed for the 
grant of permission to bring it.”’ 

The rule laid down by the Privy Council is based 
on sound principle, and, in our opinion, only those 
points can be urged at the final hearing of the appeal 
which are fit to be urged at the preliminary stage when 
leave to appeal is asked for, and it would be illogical 
to adopt different standards at two different stages of 
the same case. 

It seems also necessary to make a few general 
observations relating to the powers of this Court to 
grayt special leave to appeal in criminal cases. The 
relevant articles of the Constitution dealing with the 
appellate jurisdiction of the Supreme Court are articles 
132 to 136. Article 132 applies both to civil and 
criminal cases and under it an appeal shall lie to the 
Supreme Court from any judgment, decree......or final 
order of.a High Court, whether in a civil, criminal or 
other proceeding, if the High Court certifies that the 
case involves a substantial question of law as to the 
interpretation of the Constitution. Article 133 deals 
with the appellate jurisdiction of this Court in civil 
matters only, and it has been drafted on the lines of 
sections 109 and 110 of the Civil Procedure Code, 1908. 
Article 134 constitutes the Supreme Court as a Court 
of criminal appeal in a limited class of cases only, and 
clearly implies that no appeal lies to it as a matter of 
course or right except in cases specified therein, Article 
135 merely provides that the Supreme Court shall have 
jurisdiction and powers with respect to any matter to 
which the provisions of article 133 or article 134 do 
not apply, if jurisdiction and powers in relation to that 
matter-were exercisable by the Federal Court immedi- 
ately before the commencement of the Constitution 
under any existing law. The last article, with which 
we are concerned is article 136 and it runs thus :—_ 

‘136. (1) Notwithstanding anything in this 
Chapter, the Supreme Court may, in its discretion, 
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grant special leave to appeal from any judgment, 
decree, determination, sentence or order in any cause 
or matter passed or made by any court or tribunal in 
the territory of India, 


(Qwvecass: Bee 


The points to be noted in regard to this article 
are firstly, that it is very general and is not confined 
merely to criminal cases, as is evident from the words 
‘appeal from any judgment, decree, sentence or order” 
which occur therein and which obviously cover a wide: 
range of matters; secondly, that the words used in 
this article are ‘‘ in any cause or matter,” while those: 
used in articles 132 to 134 are ‘‘ civil, criminal or other 
proceeding,’ and thirdly, that while in articles 132 to- 
134 reference is made to appeals from the High Courts, 
under this article, an appeal will lie from any court or 
tribunal in the territory of India. 


On a careful examination of article 136 along with 
the preceding article, it seems clear that the wide 
discretionary power with which this Court is invested 
under it is to be exercised sparingly and in exceptional 
cases only, and as far as possible a more or less uni- 
form standard should be adopted in granting special 
leave in the wide range of matters which can come up 
before it under this article. By virtue of this article, 
we can grant special leave in civil cases, in criminal 
caseS, In income-tax cases, in cases which come up be- 
fore different kinds of tribunals and in a variety of 
other cases. The only uniform standard which in our 
opinion can be laid down in the circumstances is that 
Court should grant special leave to appeal only in those 
cases where special circumstances are shown to exist. 
The Privy Council have ttied to lay down from time 
to time certain principles for granting special leave in 
criminal cases, which were reviewed by the Federal 
Court in Kapildeo v. The King. tis sufficient for 
our purpose to say that though we are not bound to 
follow them too rigidly since the reasons, constitutional 
and administrative, which sometimes weighed with 
the Privy Council, need not weigh with us, yet some of 
those principles are useful as furnishing in many cases. 
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a sound basis for invoking the discretion of this Court 1950 
in granting special leave. Generally speaking, this oe 
Court will not grant special leave, unless it is shown ee 
that exceptional and special circumstances exist, that The State 
substantial and grave injustice has been done and that — 
the case in question presents features of sufficient Fast Ai J. 
gravity to warrant a review of the decision appealed 

against. Since the present case does not in our opinion 

fulfil any of these conditions, we cannot interfere with 

the decision of the High Court, and the appeal must be 

dismissed. 


Pritam Singh 


Appeal dismissed. 


Agent for the appellant: S. P. Varma. 
Agent for the respondent: P: A. Mehta. 
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1950 Application for special leave—Maintainability— Nature of functiors 

<< of Industrial Tribunal —Industrial Disputes Act, 1947, 33. 8, 15-- 
Bhurat Bank Ltd. Case heard by Bench of three members. 

ieabiasca ep Held per Kania C.J., Faat Aul, and Mawasan JJ. 


(MUKHERJEA and PATANJALI SastRi JJ. dissenting).—The func- 
alc tions and duties of the Industrial Tribunal constituted under the 
Industrial Disputes Act, 1947, are very much like those of a body 
discharging judicial functions although it is not a Court, and under 
Art. 136 of the Constitution of India the Supreme Court has 
jurisdiction to entertain an application for leave to appeal from 
a decision of the Tribunal, even though {6 will be very reluctant 
to entertain such an application. — 


Pey MUKHERJEA J. (PATANJALI SASTRI J. concurring).—An 
Industrial Tribunal functioning under the Industrial Disputes Act 
is not a judicial tribunal. The nature of the determinations mada 
by if and the materials and considerations on which if has to decide 
a dispute are also such that the powers of an appellate court cannot 
be exercised fully and effectively in respect of them and such 
determinations sare therefore outside the purview of Art. 136 of 
s “the Constitution. Even assuming that the Court had jurisdiction 
to entertain an appeal, ‘the present case was not a fit one for enter- 
taining an appeal from the determination of the Tribunal. 


[On the merits KANIA C.J., FAZL ALI, PATANJALI SASTRI and 
MUKHERJEA, JJ. were of opinion that there was no ground for 
admitting the appeal. MAHAJAN J. was of opinion that the award 
was bad and must be set aside.) 


APPELLATE JURISDICTION: Civil Appeal No. 
XXXIV of 1950. 


Appeal by special leave from an Award of the 
All-India Industrial Tribunal (Bank Disputes) Bom- 
bay, dated Ist January, 1950. The facts of the case 
are set out in the judgment. 


Dr. Baksht Tek Chand (Veda Vyas and S. K. 
Kapur, with him) for the appellant. 

B. Sen for the respondents. 

Alladi Krishnaswami Aiyar (Jindra Lal, with him) 
for the Union of India. 


1950. May 26. The Court delivered judgment as 
follows :-— 


Kania C. J. Kania C.J— I have read the judgments prepared 
by Messrs. Fazl Ali, Mahajan and Mukherjea JJ. 
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in this case. As the views in those judgments in 
respect of the nature of the duties and functions of 
the Industrial Tribunal do not show agreement I 
consider it necessary to add a few words of my own. 

In my opinion, the functions and duties of the 
Industrial Tribunal are very much like those of a body 
discharging judicial functions, although it is not a 
Court, The rules framed by the Tribunal require 
evidence to be'taken and witnesses to be examined, 
cross-examined and re-examined, The Act constitut- 
ing the Tribunal imposes penalties for incorrect state- 
ments made before the Tribunal. While the powers 
of the Industrial Tribunal in some respects are differ- 
ent from those of an ordinary civil Court and it has 
jurisdiction and powers to give reliefs which a civil 
Court administering the law of the land (for instance, 
ordering the reinstatement of a workman) does not 
possess in the discharge of its duties it is essentially 
working as a judicial body. The fact that its deter- 
mination has to be followed by an order df the Govern- 
ment which makes the award binding, or that in cases 
where Government isa party the legislature is. per- 
mitted to revise the decision, or that the Govern- 
ment is empowered to fix the period of the operation 


of the award do not, to my mind, alter the nature 


and character of the functions of the Tribunal. Hav- 
ing considered all the provisions of the Act it seems 
to me clear that the Tribunal is discharging functions 
very near those of a Court, although it is not a Court 
in the technical sense of the word. 

The neat question is whether under article 136 the 
Court has jurisdiction to entertain an application for 
leave to appeal against the decision of such a body. It 
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is not disputed that the Court has power to issue writs . 


of cerliorart and prohibition in respect. of the work 
of the Tribunal. The only question is whether 
there is a right of appeal also. In my opinion the 
wording of article 136 is wide enough to give jurisdic- 
tion to the Court to entertain an application for leave 
to appeal, although it is obvious that having regard to 
the nature of the functions of the Tribunal, this Court 
will be very reluctant to entertain such an application. 
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As regards the merits, I do not think this is a case 
in which I would admit the appeal. The aggrieved 
parties may apply for redress by adopting other 
appropriate proceedings. The appeal therefore should 
be dismissed with costs. 


Faz_ ALi J.—The important question to be decided 
in this case is whether the present appeal lies at all to 
this Court. The question is not free from difficulty, 
but on the whole Iam inclined to think that the 
appeal does lie. It is fully recognized that the scope 
of article 136 of the Constitution is very wide, but the 
significance of the language used in the section can be 
appreciated only by comparing it with the articles 
which precede it. Article 132 deals with the appellate 
jurisdiction of the Supreme Court in cases involving a 
substantial question of law as to the interpretation of 
the Constitution, and the words used in that article 
are: ‘‘appeal...... from any judgment, decree or final 
order.”” Article 133 deals with appeals in civil matters 
and the same words are used here also. Article 134 
deals with appeals in criminal matters, and the words 
used in it are: “‘appeal...... from any judgment, final 
order or sentence.’ In article 136, the words ‘‘ judg- 
ment’’ and ‘‘decree,’’ which are used in articles 132 
and 133 are retained. Similarly, the words “judgment’”’ 
and “sentence” occurring in article 134 are also 
retained. But the expression “final order’’ becomes 
‘order,’ and, instead of the High Court, reference is 
made to ‘“‘any court.” Certain other words are also 
used in the article which seem to me to have a special 
significance, these being ‘‘determination,”’ “ cause or 
matter’’ and “‘tribunal.’’ It is obvious that these 
words greatly widen the scope of article 136. They 
show that an appeal will lie also from a determination 
or order of ‘‘any tribunal” in any cause or matter. 

Can we then say that an Industrial Tribunal does 
not fall within the scope of article 136? If we go by 
a mere label, the answer must be in the affirmative. 
But we have to look further and see what are the main 
functions of the Tribunal and how it proceeds to dis- 
charge those functions. This is necessary because 
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I take it to be implied that before an appeal can lie to 
this Court frem a tribunal it must perform some kind 
of judicial function and partake to some extent of the 
character of a Court. 
. Now there can be no doubt that the Industrial 
Tribunal has, to use a well-known expression, ‘‘all the 
trappings of a Court’’ and performs functions which 
cannot but be regarded as judicial. This is evident 
from the rules by which the proceedings before the 
Tribunal are regulated. It appears that the proceeding 
before it commences on an application which in many 
respects is in the nature of a plaint. It has the same 
powers as are vested in a civil Court under the Code of 
Civil Procedure when trying a suit, in respect of dis- 
covery, inspection, granting adjournment, reception of 
evidence taken on affidavit, enforcing the attendance 
of witnesses, compelling the production of documents, 
issuing commissions, etc. It is to be deemed to be a 
civil Court within the meaning of sections 480 and 482 
of the Criminal Procedure Code, 1898. It may admit 
and call for evidence at any stage of the proceeding 
and has the power to administer oaths. The parties 
appearing before it have the right of examination, 
cross-examination and re-examination and of address- 
ing it after all evidence has been called. A party may 
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also be represented by a legal practitioner with its 


permission. 


The matter does not rest there. The main func- 


tion of this Tribunal is to adjudicate on industrial 
disputes which implies that there must be two or more 
parties before it with conflicting cases, and that it has 
also to arrive at a conclusion as to how the dispute is 
to be ended. Prima facie, therefore, a Tribunal like 
this cannot be excluded from the scope of article 136, 
but before any final conclusion can be expressed on the 
subject certain contentions which have been put 


forward on behalf of the respondents have to be dis- 


posed of.. 
The first contention is that the Industrial Tribunal 
cannot be said to perform a judicial or quasi-judicial 
function, since it is not required to be guided by 
any recognized substantive law in deciding disputes 
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which come before it. On the other hand, in deciding 
industrial disputes; it has to override contracts and 
create rights which are opposed to contractual rights. 
In these circumstances, it is said that the very ques- 
tions which arose before the Privy Council in Moses v. 
Parker, Ex parte Moses (+) arise in this case, these 
questions being :— 
{1) How can the propriety of the Tribunal’s 
decision be tested on appeal, and 
(2) What are the canons by which the appellate 
Court is to be guided in deciding the 
appeal ? 
Their Lordships of the Privy Council undoubtedly 
felt that these were serious questions, but they had no 
hesitation in saying that ‘‘if it were clear that appeals 
ought to be allowed, such difficulties would doubtless 
be met somehow.”’ This, in my opinion, is a suffi- 
cient answer to the difficulty raised. The Tribunal has 
to adjudicate in accordance with the provisions of the 
Industrial Disputes Act. It may sometimes override 
contracts, bat so can a Court which has to administer 
law according to the Bengal or Bihar Moneylenders Act, 
Encumbered Estates Act and other similar Acts. The 
Tribunal has to observe the provisions of the special 
law which it has to administer though that law may 
be different from the law which an ordinary Court of 
justice administers. The appeilate Court, therefore, 
can at least see that the rules according to which it 
has to act and the provisions which are binding upon 
it are observed, and its powers are not exercised in an 
arbitrary or capricious manner. 
The second contention, which ‘is a more serious 


_. one, is that the adjudication of the Tribunal has not 


all the attributes of a judicial decision, because the 
adjudication cannot bind the parties until it is declared 
to be binding by the Government under section 15 of 
the Industrial Disputes Act. It is said that the ad-, 
judication is really in the nature of an advice or report 
which is not effective until made so by the Govern- 
ment. It appears that a similar objection was raised 
in Rex v. Electricity Commissioners, London Electricity 
(1) (1896] A.C. 245. 
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Joint Committee Co. (1920) Ex Parte (1) for the pur- 
pose of deciding whether a writ of certiorart should be 
issued in the circumstances of the case but was dis- 
posed of in these words :-—— 
“Tt is necessary, however, to deal with what I 
think was the main objection of the Attorney-General. 
In this case he said the Commissioners come to no 
decision at all. They act mercly as advisers. They 
recommend an order embodying a scheme to the 
Minister of Transport, who may confirm it with or 
without modifications. Similarly the Minister of Trans- 
port comes to no decision. He submits the order to 
the Houses of Parliament, who may approve it with or 
without modifications. The Houses of Parliament may 
put anything into the order they please, whether consis- 
tent with the Act of 1919, or not. Until they have 
approved, nothing is decided, and in truth the whole 
procedure, draft scheme, inquiry, order, confirmation, 
approval, is only part of a process by which Parlia- 
ment is expressing its will, and at no stage is subject 
to any control by -the Courts. It is unnecessary to 
emphasize the constitutional importance of this conten- 
LOH eit waza In the provision that the final decision of 
the Commissioners is not to be operative until it has 
been approved by the two Houses of Parliament I find 
nothing inconsistent with the view that in arriving at 
that decision the Commissioners themselves are to act 
judicially and within the limits prescribed by Act of 
Parliament, and that the Courts have power to keep 
them within those limits. It is to be noted that it is 
the order of the Commissioners that eventually takes 
effect ; neither the Minister of Transport who confirms, 


‘nor the Houses of Parliament who approve, can under 


the statute make an-order which in respect of the 
matters in question has any operation. I know of no 
authority which compels me to hold that a proceeding 
cannot be a judicial proceeding subject to prohibition 
or certiorari because it is subject to confirmation or 
approval, even where the approval has to be that of 
the Houses of Parliament. The authorities are to the 
contrary.” 
(t) [1924] 1 K.B. 171. 
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It is well-known that a writ of certiorari can issue 
only against an order of a judicial or quasi-judicial 
tribunal and if it is permissible for the High Court to 
issue a writ of certiorari against an Industrial Tribunal, 
which fact was not seriously disputed before us, I find 
it difficult to hold that the tribunal does not come with- 
in the purview of article 136. If a subordinate Court acts 
in excess of its jurisdiction or assumes a jurisdiction 
which it does not possess, the appellate Court can 
always interfere and do what is contemplated to be 
done by a writ of certiorart. 


It is to be noted that under section 15 of the In- 
dustrial Disputes Act, 1947, in cases where the appro- 
priate Government is not a party to the dispute, all 
that the Government has to do on receiving the award 
of the Tribunal is to declare it to be binding and to 
state from what date and for what period it will be 
binding. Section 15.(2) is mandatory and it provides : 


“On receipt of such award, the appropriate Gov- 
ernment shall by order in writing declare the award to- 
be binding........”” 


Thus the Government cannot alter, or cancel, or 
add to the award, but the award must be declared to. 
be binding as it is. In substance, therefore, the adjudi- 
cation of the Tribunal amounts to a final determination 
of the dispute which binds the parties as well as the 
Government. 


Our attention was however drawn to the proviso 
to section 15 (2), which runs as follows :— 


“Provided that where the appropriate Government 
is a party to the dispute and in its opinion it would 
be inexpedient on public grounds to give effect to the 
whole or any part of the award, it shall on the first 
available opportunity lay the award together with the 
statement of its reasons for not making a declaration 
as aforesaid before the Legislative Assembly of the 
Province, or where the appropriate Government is the 
Central Government, before the Central Legislative 
Assembly, and shall, as soon as may be, cause to be 
moved therein a resolution for the consideration of the 
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award, and the Legislative Assembly may, by its re- - 


solution, confirm, modify, or reject the award.” 


. This proviso was relied upon by the respondents 
to show that the right to appeal from the award could 
not have been contemplated in any case. But the Act 
itself makes a distinction between cases in which the 
Government is a party andthosein which the Govern- 
ment is not a party. The proviso relates to a very 
special type of case and as at present advised I do not 
wish to express any opinion as to whether an appeal 
lies to this Court or not in such a case, but, in my 
judgment, where the Government has only to declare 
the award to be binding, an appeal shall lic. 


It is necessary here to say a few words as to the 
scope of the appeal. As was pointed out by this Court 
in Pritam Singh v. The State(+), the power under 
article 136 of the.Constitution being a special power is 
to be exercised only in special cases. ‘The rule so laid 
down is bound to restrict the scope of the appeal in 
practice in almost all the cases which fall under article 
136. But in some cases a limitation will be imposed 
on the scope of the appeal by the very nature of the 
case and of the tribunal from which an appeal is 
_ sought to be brought, and a case under the Industrial 
~ Disputes Act seems to be an example of such a case. 
Dealing now with the merits of the appeal, I am 

not prepared to hold that this is a proper case for 
interference with the adjudication of the Tribunal. 
_, The power of this Court was invoked by the appellants 
on four grounds.. These grounds have been elaborately 
examined by Mahajan J.. and two of them have been 
. pronounced to be wholly inadequate for justifying our 
interference. My view with regard to these two grounds 
“is identical with that of Mahajan J. and I do not wish 
to add to What he has already said on the subject. 
The remaining two’grounds also are, in my opinion, 
wholly insufficient to justify the exercise of our special 
power under article 136. One of these grounds is that 
the award of the Tribunal-is based on no evidence 
whatsoever. I do not, however, find that this ground 
(1) [1950] S.C.R. 453. 
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1950 was urged in this form in the application for special 
Bharat Bank ua, 22Ve to appeal to this Court. All that was intended to 
vi ‘be urged was that the appellants wanted to adduce 
Employees of @Vidence but were not allowed to do so. From fhe 
Bharat Bank Ltd decision of the Tribunal however, it appears that the 
ear evidence that was shut out related to one isolated point 
Fes! A J- — onty and the Tribunal might well have been justified 
in not allowing evidence to be admitted on a point 
which in its opinion had no direct bearing on the issue 
before them. After hearing the respondents on this 
particular point, 1am not disposed to hold that the 
Tribunal has committed such an error as would justify 

the interference of this Court. 

The last ground urged is that the award has been 
signed by only two members of the Tribunal though 
it originally consisted of three persons and though the 
entire hearing of the dispute had taken place before 
all the three persons. This objection does not appear 
to me to be fatal to the jurisdiction of the Tribunal, 
because under section 8 of the Act it is not obligatory 
on the Government to appoint a new member to fill a 
vacancy if one of the members ceases to be available 
at any time during the proceedings. Under that section, 
if the Chairman ceases to beavailable, the Government 
must appoint his successor, whereas if a member ceases 
to be available the Government may or may not ap- 
point any one to fill his place. In the present case, 
our attention was drawn to some correspondence which 
shows that one of the members was called upon to act 
as,a member of another Tribunal and the award in 
question was pronounced after informing the Govern- 
‘ment of the procedure which the Chairman and the 
remaining members intended to adopt. 

In the view I have taken, this appeal must fail, 
and I would accordingly dismiss it with costs. 


Mahajan J. MaHAJAN J.—This is an appeal by special leave 
from the determination of an industrial dispute by the 
Industrial Tribunal appointed under Ordinance VI 
of 1949. 
Bharat Bank Limited,- Delhi, the appellant, is a 
company registered under the Indian Companies Act. 
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Its employees made certain demands and as a result 
of an unfavourable response from the bank it appears 
- that they struck work on the 9th March, 1949. The 
bank in its turn served notices on them to resume 
work and proceeded to discharge a number of them 
between the 19th March and 24th March as they failed 
to do so. The Central Government constitued a Tri- 
bunal consisting of three persons for the adjudication 
of industrial disputes in banking companies under 
section 7 of the Industrial Disputes Act (XIV of 1947). 
The disputes mentioned in schedule II of the notifica- 
tion were referred under section 10 of the Act to this 
Tribunal. Item 18 of this schedule reads as follows :-— 


‘‘Retrenchment and victimization (Specific cases 
to be cited by employees).”’ 

The dispute under this item between the Bharat 
Bank and its employees was heard by the Tribunal at 
Delhi and its award was madeon the 19th January, 
1950. It was published inthe Government of India 
Gazette dated 4th February, 1950, and was declared 
to be binding for a period of oné year. The award of 
the Tribunal was signed by two out of its three mem- 

bers. 


1950 


Bharat Bank Ltd. 

ao v. 
Employ-es of 

Bharat Bank Ltd. 


Mahajan J, 


A preliminary objection was raised on behalf of . 


_ the Central Government as well as on behalf of the 
- respondents that this Court had no jurisdiction to grant 
special Jeave to appeal against the determination of an 
Industrial Tribunal inasmuch as it did not exercise 
the judicial powers of the State and that its deter- 
mination was not in the nature of a judgment, decree 
“or order of a Court so as to be appealable. This being 
the first case in which special leave was granted from 
the determination of an Industrial Tribunal, it is neces- 
sary to examine the provisions of the Constitution 
dealing with this matter and if possible, to define the 
limits of the jurisdiction of this Court under article 136. 
This article is in these terms :— 


(1) Notwithstanding anything in this Chapter, 


the Supreme Court may, in its discretion, grant special . 


leave to appeal from any judgment, decree, determina- 
tion, sentence or order in any cause or matter passed 
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or made by any court or tribunal in the territory of 
ndia. 

(2) Nothing in clause (1) shall apply to any 
judgment, determination, sentence or order passed or 
made by any court or tribunal constituted by or 
under any law relating to the Armed Forces.” 

The article occurs in Chapter IV of Part V of the 
Constitution: ‘The Union Judiciary.”’ Article 124 
deals with the establishment and constitution of the 
Supreme Court. Article 131 confers original jurisdiction 
on this Court in certain disputes arising between the 
Government of India and the States etc. Articles 132 
and 133 deal with the appellate jurisdiction of the 
Court in appeals from High Courts within the territory 
of India in civil matters. By article 134 limited right 
of appeal in criminal cases has been allowed. The 
Judicial Committee of the Privy Council which was 
the highest Court of appeal for India prior to 10th 
October, 1949, was not a Court of criminal appeal in 
the sense in which this Court has been made a Court 
of criminal appeal under article 134. It could only 
entertain appeals on the criminal side in exercise of the 
prerogative of the King. Article 135 empowers this 
Court to hear all appeals which under existing laws 
could be heard by the Federal Court of India. By the 
Abolition ‘of Privy Council Jurisdiction Act, 1949, 
which came into force on the 10th October, 1949, all 
the powers that were possessed by the Judicial Com- 
mittee of the Privy Council in regard to cases or matt- 
crs arising in India became exercisable by ‘the 
Federal Court of India whether those powers were 
exercisable by reason ofstatutory authurity or under 
the prerogative of the King. The powers of the Judicial 
Committee were conferred upon it by the Judicial 
Committee Act, 1844 (7 & 8 Vict., C. 69). Appeals lay 
to His Majesty in Council from judgments, sentences, 
decrees or orders of any Court of justice within any 
British colony or possession abroad. Closely following 
article 135 which confers all the powers of the Judicial 
Committee on the Supreme Court comes article 136. 
The language employed in this article is very wide 
and isof a comprehensive character, Powers given 
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are ‘of an overtiding nature. The. article commcnes 
~ with the words “Notwithstanding anything in this 
Chapter.”’ These words indicate that the intention of 


the Constitution was to disregard in extraordinary 
cases the limitations contained in the previous articles 
on this Court’s power to entertain appeals, These 


articles dealt with the right of appeal against final. 
decisions of High Courts within the territory of India.: 
Article 136, however, overrides that qualification and’ 

empowers this Court to grant special leave even in cases 

-. where the judgment has not been given by..a High: 
“Court but has been given by any Court in the territory 
_ of India; in other words, it contemplates grant, of 


1950 


— 


Bharat Bank Ltd; 


ve: 
' Employees of 


Bharat Bank Ltd. 


special leave in cases where a Court subordinate-to a_ 


High Court.has passed or made any order and the’ 
situation demands that the order should be quashed’ 


or reversed even without having recourse to the usual: 
procedure provided by law in the nature of an appeal, ° 


etc. The word.“order’” in article 136 has not been’ 


qualified by the word “‘final.”’ It is clear, therefore, that 


the power to grant special leave under this article 


against an order of a Court could be exercised with 
respect to. interlocutory orders also.. Another new 


feature introduced in article 136 is the power given’. 


to grant special leave against orders: and. determina- 


tions etc. of any éribunal in the territory of India.- 
This word did not find place in the Judicial’ 


Committee Act, where the phrase used was ‘‘a:Court® 
of justice.’’. It is the introduction of this new expres-- 


sion in article 136 that has led to considerable argu- ’ 


ment as to its scope. .. Another expression -that did not - 
find place in the Judicial Committee Act but has been 
introduced in article 136 is the word ‘‘ determination.”’ © 


A question has been raised as to the meaning to be. 


it was contended that the words ‘‘ determination ’’ and 


given to these words in the article. On the one hand, : 


. tribunal’. were introduced in the article in order to — 


bring within the scope of the appellate jurisdiction of 
this Court all orders of tribunals of different varieties - 
and descriptions. On the other hand, it was said that - 


the words ‘‘determination’’ and “tribunal ” were 


added inthe article by way of abundant caution and ° 


Mahajan J. 
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the intention was that if a tribunal exercised the judi- 
cial powers of the State and the decision was passed in 
the exercise of that power, this Court as the highest 
judicial Court in the Republic would have power, if it 
considered, necessary in the ends of justice, to grant 
special leave. Clause (2) of article 136 excludes the 
jurisdiction of this Court in respect of military Courts 
or Tribunal. It is interesting to observe that in 
articles 138, 139 and 140 the Constitution has conferred 
powers on Parliament for further enlargement of the 
powers of this Court. 

Two points arise for determination in this case: (1) 
whether the word ‘‘ tribunal.” in this article has been 
used in the same sense as “ Court,” or whether it has 
been used in a wider sense, and (2) whether the word 
‘determination’ in the article includes within its 
scope the determinations made by Industrial Tribunals 
or other similarly constituted bodies or whether it has 
reference only to determinations of a Court or a 
tribunal of a purely judicial character. It was 
conceded by the learned counsel appearing for the 
Central Government, Mr. Alladi Krishnaswami Aiyar, 
that if any tribunal, whether administrative, domestic 
or quasi-judicial, acts in excess of its jurisdiction, 
then it can be controlled by the High Courts under 
the powers conferred on them by article 226 by 
the issue of a writ of certiorari. It was said that 
if the Industrial Tribunal in this case could be proved 
to have trespassed beyond the limits of its statut- 
ory jurisdiction, then the remedy lies elsewhere and 
not by a petition of special leave under article 136. 
Mr. Alladi’s contentions may be briefly summarized as 
follows: (1) The expression “tribunal ’’ means seat of a 
judge, or a court of justice. Its necessary attribute is that 
it can give a final judgment between two partieS which 
carries: legal sanction by its own force. That the word 
‘tribunal’ in juxtaposition to the word ‘court ”’ 
could only mean a tribunal which exercised judicial 
functions of the State and did not include within its 
ambit a tribunal which had quasi-judicial or adminis- 
trative powers. (2) The kinds of orders against which 
special leave to appeal could be given under article 136. 
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have to be of the same nature as passed ‘by a Court; 
in other words, it was said that unless there was a 
judicial determination of a controversy between two 
parties, the order would not be appealable. That in 
the case of an Industrial Tribunal what gives binding 
force to the award is the declaration of the government, 
that the spark of life to it is given by that declaration 
and without that, the award of the Tribunal is lifeless 
and has no enforceability and hence cannot be held. to 
be of an appealable nature. It was further said that 
in cases between the Government and its employees, by 
the procedure prescribed in the Act the award could 
also be rejected, and that being so, by its own deter- 
mination a tribunal could not imposea lability or affect 
rights. Dr. Bakshi Tek Chand, appearing for the bank, 
on the other hand argued that whenever a tribunal, 
whether exercising judicial or quasi-judicial functions, 
determined a matter ina judicial manner, then such a 
determination is within article 1386. It was said that 
an Industrial Tribunal has no administrative or execu- 
tive functions, that its duty is to adjudicate on an 
industrial dispute, z.e., to act as a Judge, on certain 
kinds of disputes between employers and employees 
and that its functions are of a judicial nature, though 
the ambit of the powers conferred is larger than that 
of an ordinary Court of law inasmuch as it can grant 
reliefs which no Court of law could give, but that is 
because of the powers conferred on it by law. It was 
argued that the plain words of the article should not 
be given a narrow meaning when the intention of the 
Constitution was ‘to confer the widest power on this 
Court. It was further contended that as between 
private employers and employees and even in certain 
cases between Government and its employees the deci- 
sion of the Tribunal was binding on the Government 
and Government had no power either to affirm, 
modify or reject it. All that it was authorised to do was 
to announce it and by its declaration give it enforce- 
ability ; that fact, however, could not affect the ques- 
tion Of appealability of the determination under article 
136. It was finally argued that powers should be exer- 
cised by this Court wherever there is a miscarriage 


1950 
Bharat Bank Ltd, 
v. 
Extployces of 
Bharat Bank Ltd, 


Maha jan J. 


1950 
Bharat Bank Ltd. 
v. 
Employees of 
Bharat Bank LtJ. 


Mahajan J 


474 SUPREME COURT REPORTS _ [1950] 


of justice by a determination of any tribunal 
and that if the intention of the Constitution by use of 
the word ‘‘tribunal’”’ was in the same sense as ‘“‘court,’” 
then it was not necessary to import it in article 136, 
because all tribunals that exercise judicial functions 
fall within the definition of the word “court” though 
they may not have been so described. 

After considerable thought I have reached the con- 
clusion that the preliminary objection should be over- 
ruled. I see no cogent reasons to limit the plain words 
of the statute and to place a narrow interpretation on 


- words of widest.amplitude used therein. In constru- 


ing the articles of the Constitution it has always to be 
remembered that India has been constituted into a 
sovereign democratic republic in order to ensure justice 
to all its citizens. In other words, the foundations of 
this republic have been laid onthe bedrock of justice. 
To safeguard these foundations so that they may not 
be undermined by injustice occurring anywhere this 
Court has been constituted. By article 32 of the Con- 
stitution the Court is empowered to see that the funda- 
mental rights conferred on the citizens by the Consti- 
tution are not in any way affected. By article 136 it 
has been given overriding power to grant special leave 
to appeal against orders of courts and tribunals which 
go against the principle of natural justice and lead to 
grave miscarriage of justice. The exercise of these 
powers could only have been contemplated in cases 
which affect the rights of people living within the ter- 
ritory of India in respect'of their person, property or 
status. The question, therefore, for consideration is 
whether the jurisdiction conferred by use of unambigu- 
ous phraseology and by words which have a plain 
grammatical meaning and are of the widest amplitude 
should be limited aad restricted on considerations sug- 
gested by Mr. Alladi. The construction suggested by the 
learned counsel, if accepted, would in the first instance 
make the use of certain words in the article unnecessary 
and redundant and would run counter to the spirit of 
the Constitution. It must be presumed that the drafts- 
men of the Constitution knew well the fact that there 
were a number of tribunals constituted in this country 
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previous to the coming into force of the Constitution 
which were performing certain administrative, quasi- 
judicial or domestic functions, that some of them had 
even the trappings of a Court but in spite of those 
trappings could not be given that description. It must 
also be presumed that the Constitution-makers were 
aware of the fact that the highest Courts in this 
country had held that all tribunals that discharged 
judicial functions fell within the definition of the 
expression ‘“Court.’”’ If by the use of the word 
“ tribunal.’ in article 136 the intention was to give it 
the same meaning as ‘‘ Court,’”’ then it was redundant 
and unnecessary to import it in the article because, by 
whatever name described, such a tribunal would fall 
within the definition of the word ‘‘ Court.”” The word 
“‘Court’”’ has a well-known meaning in legislative 
history and practice. 


As pointed out in Halsbury’s Laws of England, 
the word ‘‘Court”’ originally meant the King’s Palace 
but subsequently acquired the meaning of (1) a place 
where justice was administered, and (2) the person or 
persons who administer it. Inthe Indian Evidence Act 
it is defined as including all judges and magistrates 
_ and all persons except arbitrators legally authorized to 
take evidence. This definition is by no means exhaus- 
tive and has been framed only for the purposes of the 
Act. There can be nodoubt that to be a Court, the 
person or persons who constitute it must be entrusted 
with judicial functions, that is, of deciding litigated 
questions according to law. However, by agreement 
between parties arbitrators may be called upon to 
exercise judicial powers and to decide a dispute accord- 
ing to law but that would not make the arbitrators a 
Court. It appears to me that before a person or persons 
can be said to constitute a Court it must be held that 
they derive their powers from the State and are exer- 
cising the judicial powers of the State. In R. v. London 
County Council (1), Saville L. J. gave the following 
meaning to the word ‘‘Court” or “judicial auth- 
ority ”’ :— 


(1) [1934] 2 K.B. 215. 
61 
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21950 * ‘It is not necessary that it should be a Court in 


pi ak ee the sense that this Court is a Court, it is enough if it is 
- exercising, after hearing evidence, judicial functions in 
Employees of the sense that it has to decide on evidence between a 
Bharat Bank Ltd proposal and an opposition ; and it is not necessary to 
po ‘be strictly a Court ifitis-a tmbunal which has to 
tahajan J. | decide rightly after hearing evidence . and opposition.” 


As pointed out in picturesque language by Lord 


Sankey L. C. in Shell Co. of Austraha v. Federal 
Commissioner of Taxation(+), there are tribunals 


with many of the trappings of a Court which,- never- “ 


. theless, are not Courts in the strict sense of exercising 
judicial power. It seems tome that such tribunals 


though they are not full-fledged Courts, yet exercise ~ 


quasi-judicial functions and are within the ambit of the 
word “‘tribunal”’-in article 136 of the Constitution. It 
was pointed out in the above caseé that a~ tribunal is 
not necessarily a Court in this strict sense because it 


gives a final decision, nor because it hears witnesses - 


on oath, nor because two or more contending parties 
appear before it between whom it has to decide, nor be- 


cause it gives decisions which affect the rights of sub- ~ 


jects nor because there isan appeal to a Court, nor 


because it is a body to which a matter is referred by. 


another body. ‘he intention of the Constitution by 

= ‘the use of the word-“‘tribunal” in the-article seems to 
‘have been to include within the scope of article 136 

: tribunals adorned with similar trappings as Court but 


‘strictly not coming within that definition. Various . . 
‘definitions of the phrase ‘‘judicial power’ have been. 


given from time to time. The best definition of it on 
_high authority is the one given by Griffith C.J. i 
' Huddart, Parker & Co. v. sede )» wherein it is is 
- defined as follows :— 


“The words ‘ judicial power’ as used | in section 71. : 
of the Constitution’ mean the power which every . 


~ sovereign authority must of necessity have to decide 
. controversies between its subjects, or between itself and 
its subjects, whether the rights relate to life, liberty or 
property. The exercise of this power does not begin 


(1) [1931] AC. oT5. re: (2) 8C.L.R. 330, 357. 
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neil some tribatial which has power to givea binding . 


and authoritative decision... (whether subject to appeal. 


' ‘or not) is called upon to take’action.’ 


It was conceded that a tribunal constituted under 
the Industrial Disputes Act, 1947, exercises quasi- 
judicial’ powers. That phrase implies that a certain 
content of.the judicial power of the State is vested in 
it and it is called upon to exercise it. An attempt 
was made to define the words ‘judicial’ and ‘quast- 
judicial”’ in the case of Cooper v. ia ). - The 
relevant quotation reads thus :— 

«A true judicial decision presupposes an Silke 
ing dispute between two or more parties, and then 


necessarily orally) of their case by the parties to the 
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involves four requisites :— (1) The presentation (not 


dispute ; (2) if the dispute between them is a question ~ 


of fact, the ascertainment of the-fact~by means of. 


evidence adduced by the parties to the dispute and - 
often with the assistance of argument by or on behalf | 


_ of the parties on the evidence; (3) if the. dispute be- 
‘tween them is a question of law, the submission of legal 


argument by the parties, and (4) a decision which\_ 
disposes of the whole matter by a finding upon the 
facts in dispute and application of the law of the land 
to the facts so found, including where required a ruling 


upon any disputed question of law. A quasi-judicial | 


decision equally presupposes an existing dispute be- 


_ tween two or more parties and involves (1) and (2), but 


does not necessarily involve (3) and never involves (4). 
The place of (4) is in fact taken by administrative 
action, the character of which is determined by the 
Minister’ s free choice.” 

The extent of judicial power exercised by an Indus- 


light of the observations cited above. 

Reference was made to certain passages from 
Professor Allen’s book on Law and Order, Chapter IV, 
page 69, where mention is made of the ‘kinds of ad- 


ministrative tribunals functioning in various countries” 


today. Porter on Administrative Law, 1929 Edn.,. 


(1) [1937] 2K. B. 309, at p. 349. : me 4 


’ trial Tribunal will be considered hereinafter in the - 
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page 194, was also relied upon. There can be no doubt 
that varieties of administrative tribunals and domestic 
tribunals are known to exist in this country as well as 
in other countries of the world but the real question to 
decide in each case is as to the extent of judicial power 
of the State exercised by them. Tribunals which do 
not derive authority from the sovereign power cannot 
fall within the ambit of article 136. The condition 
precedent for bringing a tribunal within the ambit of 
article 136 is that it should be constituted by the State. 
Again a tribunal would be outside the ambit of article 
136 if it is not invested with any part of the judicial 
functions of the State but discharges purely adminis- 
trative or executive duties. Tribunals, however, which 
are found invested with certain functions of a Court of 
justice and have some of its trappings also would fall 
within the ambit of article 186 and would be subject 
to the appellate control of this Court whenever it is 
found necessary to exercise that control in the interests 
of justice. 


It is now convenient to consider whether a tribu- 
nal constituted under the Industrial Disputes Act, 
1947, exercises all or anyone of the functions of a 
Court of justice and whether it discharges them accord- 
ing to law or whether it can act-as it likes in its deli- 
berations and is guided by its own notions of right and 
wrong. The phrase ‘ industrial dispute’’ has been 
defined in section 2 clause (k) of the Act as follows :— 


‘any dispute or difference between employers and 
employees, or between employers and workmen, or be- 
tween workmen and workmen, which is connected 
with the employment or non-employment or the terms 
of employment or with the conditions of labour, of 
any person.” 


Such a dispute concerns the rights of employers 
and employees. Its decision affects the terms of a 
contract of service or the conditions of émployment. 
Not only may the pecuniary liability of an em- 
ployer be considerably affected by the adjudication 
of such dispute but it may even result in the 
imposition of punishments on him. It may adversely 
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affect the employees as well. Adjudication of such 
a dispute affects valuable rights. The dispute and its 
result can always be translated in terms of money. The 
point for decision in the dispute usually is how much 
money has to pass out of the pocket of the employer 
to the pocket of the employee in one form or another 
and to what extent the right of freedom of contract 
stands modified to bring about industrial peace. Power 
to adjudicate on such a dispute 1s given by section 7 
of the statute to an Industrial Tribunal and a duty is 
cast on it to adjudicate it 7 accordance with the prove- 
sions of Act. The words underlined ciearly imply that 
the dispute has to be adjudicated according to law 
and not in any other manner. When the dispute has 
to be adjudicated in accordance with the provisions 
of the Act, it follows that the tribunal has to adhere to 
law,though that law may be different from the law 
that an ordinary Court of justice administers: It is 
noteworthy that the tribunal is to consist of experi- 
enced judicial officers and its award is defined asa 
determination of the dispute. The expression “‘ adjudi- 
cation’ implies that the tribunal is to act as a judge 
of the dispute; in other words, it sits asa Court of 
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justice and does not occupy the chair of an adminis- 


trator. It is pertinent to point out that the tribunal is 
not given any executive or administrative powers. 
In section 38 of the Act power is given to make rules 
for the purpose of giving effect to the provisions of the 
_ Act. Such rules can provide in respect of matters 
which concern the powers and procedure of tribunals 
including rules as to the summoning of witnesses, the 


production of documents relevant to the subject-matter. 


and as to appearance of legal practitioners in proceed- 
ings under this Act. Rule 3 of these rules provides 
that any application for the reference of an industrial 
dispute to a tribunal shall be made in form (A) and 


shall be accompanied by a statement setting forth, 


inter alia, the names of the parties to the dispute and 
the specific matters of dispute. It is in a sense in the 
nature of a plaint in a suit. In rule 13 power is given 
to administer oaths. Rule 14 provides as follows :— 


“A tribunal may accept, admit or call for: 
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evidence at any stage of the proceedings before it and 
in such manner as it may think fit.” 

Rule 17 provides that at its first sitting the tribu- 
nai is to call upon the parties to slate their case. In 
rule 19 provision has been made for proceedings cx 
parie. Rule 21 provides that in addition to the powers 
conferred by sub-section (3) of section 11 of the Act, 
a tribunal shall have the same powers as are vested in 
a civil Court under the Code of Civil Procedure when 
trying a suit, in respect of the following matters, 
namely, (a) discovery and inspection ; (b) granting of 
adjournment ; (c) reception of evidence taken on affi- 
davit ; and that the tribunal may summon and examine 
suo motu any person whose evidence appears to it to be 
material. It further says that the tribunal shall be 
deemed to bea civil Court within the meaning of sections 
480 and 482 of the Code of Criminal Procedure, 1898. 
Rule 21 says that the representatives of the parties, 
appearing before a tribunal, shall have the right of 
eXamination, cross-examination and re-examination and 
of addressing the Court or Tribunal when all evidence 
has been calied, In rule 30 it is provided that a party 
to areference may be represented by a legal practitioner 
with the permission of the tribunal and subject to such 
conditions as the tribunal may impose. In section 1] (3) 
it is l4id down that a tribunal shall have the same powers 
as are vested in a civil Court under the Code of Civil 
Procedure when trying a suit, in respect of the follow- 
ing matters, namely, (a) enforcing the attendance of 
any person and examining him on oath; (b) compelling 
the production of documents and material objects ; (c) 
issuing commissions for the examination of witnesses ; 
(d) in respect of such other matters as may be pres- 
cribed ; and every inquiry or investigation by a tribu- 
nal shall be deemed to be a judicial proceeding within 
the meaning of sections 193 and 228 of the Indian Penal 
Code. It is difficult to conceive in view of these provi- 
sions that the Industrial Tribunal performs any func- 
tions other than that of a judicial nature. The tribu- | 


‘nal has certainly the first three requisites and charac- 


teristics of a Court as defined above. It has certainly 
a considerable element of the fourth also inasmuch as 
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the tribunal cannot take any administrative action, 
the character of which is determined by its own choice. 
It has to make the adjudication in accordance with 
the provisions of the Act as laid down in section 7. It 
consists of persons who are qualified to be or have 
been judges. It is its duty to adjudicate ona serious dis- 
pute between employers and employees as affecting 
their right of freedom of contract and it can impose 
liabilities of a pecuniary nature and disobedience of its 


award is made punishable. The powers exercisable by 


a tribunal of this nature were considered in a judgment 
of the Federal Court of India in Western India Auto- 
mobile Association v. Industrial Tribunal, Bom- 
bay (1), and it was observed that such a tribunal 
can do what no Court can, namely, add to or 
alter the terms or conditions of the contract of 
service. The tribunal having been, entrusted with 
the duty of adjudicating a dispute of a peculiar 
character, it is for this reason that it is. armed with 
extraordinary powers. These powers, however, are 


derived from the statute, These are the rules of the. 


game and it -has to decide. according to these 
rules. The powers conferred have the sanction of 
law behind it and are not exercisable by reason of any 
discretion vested in the members of the tribunal. The 
adjudication of the dispute has to be in accordance 
with evidence legally adduced and the parties have a 
right to be heard and being represented by a legal 
practitioner. Right to examine and cross-examine 
witnesses has been given to the parties and finally they 
can address the tribunal when evidence is closed. The 
whole procedure adopted by the Act and the rules is 
modelled on the Code of Civil Procedure. In my opini- 
on, therefore, the Industrial Tribunal has all the neces- 
sary attributes of a Court of justice. It has no other 
function except that of adjudicating on a dispute. It 
is no doubt true that by reason of the nature of the 
dispute that they have to adjudicate the law gives 
them wider powers than are possessed by ordinary 
Courts of law, but powers of such a nature do not affect 


(1) {1949} F.C. R. 323. 
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the question that they are exercising judicial power. 
Statutes like the Relief of Indebtedness Act, or the 
Encumbered Estates Act have conferred powers on 
Courts which are not ordinarily known to law and 
which affect contractual rights. That circumstance 
‘does not make them anything else but tribunals exer- 
cising judicial power of the State, though in a degree 
different from the ordinary Courts and to an extent 
which is also different from that enjoyed by an ordi- 
nary Court of law. They may rightly be described as 
quasi-judicial bodies because they are out of the 
hierarchy of the ordinary judicial system but that 
circumstance cannot affect the question of their being 
within the ambit of article 136. ; 

It may also be observed that the tribunal is 
deemed to be a civil Court for certain purposes as laid 
down in rule 21 of the rules above cited and in section 
11(3) of the Act. Asa civil Court if it exercises any 
of the powers contemplated by this section its decisions 
would become subject to appeal toa District Judge and 
a fortiori this Court’s power under article 136 
would at once be attracted in any case in respect 
of these matters. Again, in Chapter VI of. the Act 
breach of the terms of an award has been made punish- 
able by section 29 of the Act. The result there- 
fore, is that disobedience of the terms of an award is 
punishable under the Act. That being so, a determi- 
nation of the tribunal not only affects the freedom of 
contract and imposes pecuniary liability on the em- 
ployer or confers pecuniary benefits on the employees, 
but it also involves serious consequences as failure to 
observe those terms makes a person liable to the pen- 
alties laid down in Chapter VI. An award which has 
these serious consequences can hardly be said to have 
been given by a tribunal which does not exercise some 
of the most important judicial functions of the 
State. 

Considerable stress was laid by Mr. Alladi on the 
provisions of sections 15 and 19 of the Act. Section 15 
enacts as follows :-— 

(1) Where an industrial dispute has been re- 
ferred to a Tribunal for adjudication, it shall hold its 
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proceedings expeditiously and shall, as soon as practic- 
able on the conclusion thereof, submit its award to the 
appropriate Government. . 

(2) On receipt of such award, the appropriate 
Government shall by order in writing. declare the 
award to be binding. 

Provided that where the appropriate Government 
is a party to the dispute and in its opinion it would 
be inexpedient on public grounds to give effect to the 
whole or any part of the award, it shall on the first 
available opportunity lay the award together with the 


statement of its reasons for not making a declaration © 


-as aforesaid before the Legislative Assembly of the 
province, or where the appropriate Government, is the 
Central Government, before the Central Legislature, and 
shall, as soon as may be, cause to be moved therein a 
resolution for the consideration .of the award ; and the 
Legislative Assembly or as the case may be, the Cen- 
tral Legislature, may by its resolution confirm, modi- 
fy or reject the award. 

(3) On the passing of a resolution under the 
proviso to sub-section (2), unless the award is rejected 
thereby, the appropriate Government shall by order 
in writing declare the award as confirmed or modified 
by the resolution, as the case may be, to be binding. 

(4) Save as provided in the proviso to sub- 
section (3) of section 19, an award declared to be 
binding under this section shall not be called in ques- 
tion in any manner.” 


As regards clause (4), it was conceded rightly that 


a law dealing with industrial disputes and enacted in 


the year 1947 could not in any way:affect the provisions 
of the Constitution laid down in article 136. It was how- 
ever, strenuously urged that the award of the tribu- 
nal had no binding force by itself and unless the 
appropriate Government made a declaration in writing 
under clause (2) of section 15, this award was a lifeless 
document and had no sanction behind it and therefore 
it could not have been contemplated that it would be 
appealable even by special leave. In my opinion, this 


contention is unsound. The provisions of clause (2) of 
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section 15 leave no discretion in the Goverment either 
to afhrm, modify or reject the award. Itis bound to 
declare it binding. It has no option in the matter.- In 
such a situation it is the determination by the tribunal 
that matters. Without that determination Government 
cann»t function. It does not possess the power either 
to adjudicate the dispute or to alter it in any. manner 
whatsoever. That power vests in the tribunal alone. 
The rights of the parties are really affected by the 
adjudication contained in the award, not by the 
Government’s declaration which is automatic. It is 
no doubt true that announcement of the award by the 
Government gives it binding Torce but that does not 
affect the question of the appealability of the determina- 
tion under article 136 of the Constitution. The appo- 
site answer to this contention may be given in the 
language of the decision in Rex v. Electricity Commis- 
sioners (1). The relevant passage runs thus :— 


‘“‘ Tt is necessary, however, to deal with what I 
think was the main objection of the Attorney-General. 
In this case he said the Commissioners come to no 
decision at all. They act merely as advisers. They 
recommend an order embodying a scheme to the 
Minister of Transport, who may confirm it with or 
without modifications. Similarly the Minister of Trans- 
port comes to no decision. He submits the order to the 
Houses of Parliament, who may approve it with or 
without modifications. The Houses of Parliament may 
put anything into the order they please, whether 
consistent with the Act of 1919, or not. Until they 
have approved, nothing is decided, and in truth the 
whole procedure, draft scheme, inquiry, order, confirma- 
tion, approval, is only part of a process by which Parlia- 
ment is expressing its will, and at no stage is subject 
to any control by the Courts. It is unnecessary to 
emphasize the constitutional importance of this con- 
tention. Given its full effect, it means that the checks 
and safeguards which have been imposed by Act of 
Parliament, including the freedom from compulsory 
taking, can be removed, and new and onerous and 


2) [1924] 1 KB. 171, at 207. 
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inconsistent obligations imposed without an Act of 
Parliament, and by simple resolution of both Houses 
of Parliament. I do not find it necessary to determine 
whether, on the proper construction of the statute, 
resolutions of the two Houses of Parliament could have 
the effect claimed. In the provisian that the final 
decision of the Commissioners is not to be operative 
until it has been approved by the two Houses. of Parlia- 
ment I find nothing inconsistent with the view that 
they act judicially and within the limits prescribed by 
Act of Parliament, and that the Courts have power to 
keep them within those limits. J¢7zs to be noted that it 
1s the order of the Commissioners that eventually takes 
effect, neither the Minister of Transport who confirms, 
nor the Houses of Parliament who approve, can under 
the statute make an order which in res pect of the matters 
in question has any operation. I know of no authority 
which compels me to hold that a proceeding cannot bea 
judicial proceeding subject to confirmation or approval, 
even where the approval has to be that of the Houses of 
Parliament. The authorities are to the contrary.” 

The observations, though they relate to a case 
which concerns the issue of a writ of prohibition and 
certiorari, have application to the present case. Here 
no discretion whatsoever has been left in the Govern- 
ment in ordinary cases to either modify or to reject 
the determination of the tribunal. The fact that the 
Government has to make a declaration after the final 
decision of the tribunal is not in any way inconsistent 
with the view that the tribunal acts judicially. It 
may also be pointed out that within the statute itself 
a clue has been provided which shows that the circum- 
stance that the award has to be declared by an order 
of Government to be binding does not affect the ques- 
tion of its appealability. In article 136 clause (2) 
express provision has been made for excepting from the 
ambit of article 136 the decisions of military courts 
and tribunals. It follows that but for the exception it 
was considered that these would be within article 136 
clause (1). It is quite clear from the various pro- 
visions of the Army Act that the decisions of military 
tribunals or courts are subject to confirmation either by 
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the Commander-in-Chief or various other military 
authorities. It is only after such corfirmation that 
that can operate. It has never been considered that 
that fact in any way affects the question of their 
appealability. 

Rex v. Minister of Health (1) also supports this 
view. There by the Housing Act, 1925, by section 40, 
a local authority which had prepared an improvement 
scheme was required to present a petition to the 
Minister praying that an order should be made confirm- 
ing such scheme. Sub-section (3) provided that the 
Minister after considering the petition may cause a 
local inquiry to be made and may by order confirm the 
scheme with or without conditions or modifications. 
In sub-section (5) it was stated that the order of the 
Minister when made shall have effect as if enacted in 
this Act. It was held by the Court of Appeal that as 
the order made by the Minister was made without the 
statutory conditions having been complied with it was 
ultra vires and therefore a writ of certiorari should 
issue for the purpose of quashing it. Reliance was 
placed by Scrutton L. J. on Rex v. Electricity Commis- 
stoners (7). The same view was expressed in Minister 
of Health v. The King (8). It was observed that judi- 
cial review by prohibition or a writ of certiorari was 
permissible if the Minister of Health in confirming the 
order exceeded his statutory powers. It is clear there- 
fore that simply because an order has to be confirmed 
by a Minister or by the Government it in any way 
affects the power of judicial review. Reference may 
also be made to the observations in Smith v. The 
Queen (*). At page 623 it was observed that it isa 
common principle in every case which has in itself the 
character of a judicial proceeding that the party against 
whom a judgment is to operate shall have an oppor- 
tunity of being heard. In this sense it can hardly be 
disputed that the proceeding before an industrial 
Tribunal is a judicial proceeding. In my judgment, 
therefore, the contention raised by Mr. Alladi that this 


(1) [1939] 2 K. B. 98. (3) [1931] A.C. 494, 
(2) (1924) 1 K.B. 171. (4) 3 A.C. 245. 


S.C.R. SUPREME COURT REPORTS 487 


Court cannot exercise its powérs under article 136 
because the decision of the tribunal has no force till a 
declaration is made by the Government cannot be 
sustained. 

As regards section 19, it was contended that an 
award declared by the appropriate Government under 
section 15 to be binding can only come into operation 
on such date as may be specified by the appropriate 
Government and can only remain in operation for such 
period not exceeding one year, as may be fixed by that 
Government and it was said that herein the Government 
had the power to state the period from which the 
award was.to commence and the time for which it was 
to remain in force. This section does not, in my opinion, 
affect the question of the appealability of the deter- 
mination of the tribunal. Government has certain 
functions to perform in its own sphere after the award 
is made. In certain cases it is bound to declare that 
award binding. In other cases, when it is itself a party 
to the dispute, it has certain overriding powers and 
these overriding powers are that if it considers that 
the award is not in public interests it may refer it to 
the legislature. The legislature, however, has the 
power to modify, accept or reject the award. These 
overriding powers presuppose the existence of a valid 
determination by a tribunal. If that determination is 
in excess of jurisdiction or otherwise proceeds in a 
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justice and is set aside by exercise of power under 
article 136, then no occasion arises for exercise of 
governmental power under the Act. Given a valid 
award, it could not be denied that the Government 
could exercise its powers in any manner it considered 
best and the exercise of that power is outside the con- 
stitution of this Court. In this connection reference 
was made to Moses v. Parker(*). The passage on 
which emphasis was laid reads as follows :— 


“ The Court has been substituted fot the commis- 
sioners to report to the governor. The difference is that 
their report is to be binding on him. Probably it was 
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‘thought that the status and training of the judges 
made them the most proper depositaries of that power. 
But that does not make their action a judicial 
action in the sense that it can be tested and altered 
by appeal. It is no more judicial than was the action 
of the commissioners and the governor. The Court 
is to be guided by equity and good conscience and the 
best evidence. So were the commissioners. So every 
public officer ought to be. But they are expressly 
exonerated trom all rules of law and equity, and all 
legal forms. How then can the propriety of their 
decision be tested on appeal? What are the canons by 
which this Board is to be guided in advising Her 
Majesty whether the Supreme Court is right or wrong ? 
It seems almost impossible that decisions can be varied 
except by reference to some rule, whereas the Court 
making them is free from rules.. If appeals were 
allowed, the certain result would be to establish some 
system of rules, and that is the very thing from which 
the Tasmanian Legislature has desired to leave the 
Supreme Court free and unfettered in‘each case. If it 
were clear that appeals ought to be allowed such diffi- 
culties would doubtless be met somehow. But there 
are strong arguments to show that the matter is not of 
an appreciable nature.”’ 

One would have expected that after this opinion 
the decision would have been that the Judicial Com- 
mittee had no jurisdiction to entertain the‘appeal but 
their Lordships proceeded to base their decision not on 
this ground but on the ground that this was not a fit 
case for the exercise of the prerogative of the King. 
In my opinion, the observations made in that case 
have no apposite application to the provisions of the 
statute with which we are concerned. I do not see any 
difficulty in this case in testing the propriety of the 
determination of the tribunal. This Court is not to 
substitute its decision for the determination of the 
tribunal when granting relief under article 136. When 
it chooses to interfere in the exercise of these extra- 
ordinary powers, it does so because the tribunal has 
either exceeded its jurisdiction or has approached the 
questions referred to it ma manner which is likely to 
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result in injustice or has adopted a procedure which 
runs counter to the well established rules of natural 
justice. In other words, if it has denied a hearing to 
a party or has refused to record his evidence or has 
acted in any other manner, in an arbitrary or despotic 
fashion. In such circumstances no question arises of 
this Court constituting itself into a tribunal and assum- 
ing powers of settling a dispute. All that the Court 
when it entertains an appeal would do is to quash the 
award and direct the tribunal to proceed within the 
powers conferred on it and approach the adjudication 
of the dispute according to principles of natural justice. 
This Court under article 136 would not constitute itself 
into a mere court of error. Extraordinary powers 
have to be exercised in rare and exceptional cases and 
on well known principles. Considered in the light of 
these, principles, there is no insuperable difficulty in 
the present case of the nature pointed out in the 


_ passage cited above. It was conceded that the High 


Court could exercise powers under section 226 and 
could quash an award but it was said that under 
article 136 this power should not be exercised in an 
appeal. I do not see why? Particularly when after 
the High Court has passed any decision on an applica- 
tion made to it in exercise of the powers under section 
226, that decision could be brought to this Court in 
appeal. In the matter of an industrial dispute where 
expedition is the crux of the matter, it is essential that 
any abuse of powers by such tribunals is corrected as 
soon as possible and with expedition. 


It may be mentioned that it is no novel practice 
for a court empowered to grant special leave to exercise 
its powers even though there may be intermediate 
rights of appeal or other remedies available, if it is 
considered essential to do so in extraordinary situa- 
tions. Vide Bentwick’s Privy Council Practice, 3rd 
Edn., page 125. Therein it is stated as follows :— 


‘Tn several cases from Jamaica, the Privy Council 
granted leave to appeal to the Queen in Council direct- 
ly from the Supreme Court, without an intermediate 
appeal (which would have been attended with much 
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expense and delay) to the Court of Error in the island, 
there being in each of those cases manifestly some point 
of law raised which deserved discussion.” 


The cases were In Re Barnett(1) , Harrison v. 
Scott (#), and Attorney-General of Jamacia v. Mander- 
son(*). The phraseology employed in article 136 itself 
justifies this course. The article empowers this Court 
to grant special leave against sentences or orders made 
by any court. In all other articles of the Constitution 
tight of appeal is conferred against final decisions of 
the highest court of appeal in the country but 
under this article power is given to this Court to 
circumvent that procedure if it is considered neces- 
sary to doso. I am, therefore, of the opinion that the 
mere circumstance that a remedy in the nature ofa 
writ of certiorari 1s open to the petitioners does not 
necessarily lead tothe conclusion that the power of 
this Court under article 136 is circumscribed by that 
circumstance. Whenever judicial review is permissible 
in one form or another, this Court as the highest Court 
in the land can exercise its special powers and circum- 
vent ordinary procedure by granting special leave. 
What it has to ultimately decide it can decide earlier. 


I now proceed to examine some of the cases to 
which reference was made by Mr. Alladi. 


Three Australian cases were cited which concern 
the construction of sections 51, 71 and 72 of the Aust- 
ralian Constitution (63 and 64 Vict., c. 12). Section 
72 requires that every Justice of the High Court and 
every Justice of any other Court created by the Parlia- 
ment of the Commonwealth shall subject to the power 
of removal contained in the section be appointed for . 
life. Section 71 confers the whole judicial power of 
the Commonwealth upon the Courts therein mentioned 
and no other tribunal or body can exercise that power. 
Every Court referred to in section 7] has to be consti- 
tuted in the manner provided by section 72. The ques- 
tion in these cases was as to the meaning of the phrase 
‘judicial power of the Commonwealth.” Similar 


(1) 4 Moo. 453. (2) 5 Moo. 337. (8) 6 Moo. 239, 
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phraseology has not been used in any part of the Con- 
stitution of India and in these circumstances it is diffi- 
cult to derive any assistance from these decisions in 
solving the problem before us. The Constitution of 
India is not modelled on the Constitution of Australia 
and that being so, any observations made in decisions 
given under that Constitution cannot be held to bea 
safe guide in the interpretation of language employed 
in a Constitution differently drafted. 

The first of these cases is Waterside Workers’ 
Federation of Australia v. J. W. Alexander Ltd. (*). 
Therein it was held that the power conferred by the 
Commonwealth Conciliation and Arbitration Act 1904- 
1915 upon the Commonwealth Court of Conciliation 
and Arbitration to enforce awards made by it is part 
of ‘‘ the judicial power of the Commonwealth ” within 
the meaning of section 71 of the Constitution, and can 
only be vested in the courts mentioned in that section. 


“Mr. Alladi placed reliance on a passage at page 467 in 


the judgment of Isaacs and Rich JJ., which reads as 
follows :— 


“ The arbitral part of the Act, therefore, is quite 
within the power of pl. xxxv, and is not intended by 
the Act to be exercised by anordinary Court of Justice, 
which, it is suggested, Parliament by some strange 
perversity proceeded to destroy at birth. It is true that 
enforcement provisions are found........ But all this was 
in imitation of the State Acts of Arbitration, and not 
in reliance on the Judicature Chapter of the Federal 
Constitution. The arbitral portion of the Act is, in 
our opinion, perfectly good, subject to its severability 
from any other portion which may be bad.” 


It was argued that the Industrial Tribunal here 
was an arbitration tribunal of the same kind as in 
Australia and exercises similar functions. It is how- 
ever pertinent to observe that the phraseology employ- 
ed in section 15 of the Indian Act is different from 
that used in the Australian statute. The Indian 
statute has constituted different bodies for different 
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only to discharge one function of adjudication. It is 
not described as an arbitral tribunal. The Act has 
avoided the use of the word ‘‘arbitration’”’ either in 
its preamble or in any of its relevant provisions though 
the determination has been named as an award. In 
these circumstances it is unsafe to seek any guidance 
from observations made in this case. 

The next case to which reference was made is Rola 
Co. (Australia) Proprietary Ltd. v. The Commonwealth 
(7). The question here was whether the Women’s 
Employment Board constituted under the Women’s 
Employment Act, 1942, did not exercise the judicial 
power of the Commonwealth. It was held that the 
Board exercised functions which were arbitral in 
character. Emphasis was laid on a passage occurring 
in page 198 of the report which reads as follows :— 

“ An industrial award lays down rules of conduct 
for the future. It does not purport to ascertain and 
enforce existing rights ; it is directed to the creation 
of new rights. It is urged on behalf of the plaintiff that 
a determination of the Committee does not create a 
rule of conduct binding the parties for the future, but 
that it authoritatively determines a possibly contro- 
verted question of fact and that the making of such an 
authoritative determination is necessarily an exercise 
of judicial power. Reference is made to the fre- 
quently quoted statement of Griffith C. J. in Huddart 
Parker & Co, Pty. Lid. v. Moorehead (#), approved 
by the Privy Council in Shell Co. of Australia Lid. v. 
Federal Commissioner of Taxation (8%) :— 

‘“‘J am of opinion that the words ‘judicial power’ 
as used in section 71 of the Constitution mean the 
power which every sovereign authority must of neces- 
sity have to decide controverises between its subjects 
or between itself and its subjects, whether the rights 
relate to life, liberty or property. The exercise of this 
power does not begin until some tribunal which has 
power to give a binding and authoritative decision 
(whether subject to appeal or not) is called upon to 
take action.” 


(1) 69 C.L.R. 185. (2} 8 C.L.R. 330 at 357. 
{3) [1931] A.C. 275. 
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Reg. 5C gives Committees power: to decide con- 
troversies between subjects relating to their-rights and 
the regulation purports to make those decisions bind- 
ing and authoritative. 


I am not satisfied that the words of Griffith C. J. 
are properly interpreted when it is said that they mean 
that a power to make binding and authoritative deci- 
sions as to facts is necessarily judicial power. I direct 
attention to the concluding words—‘ is called upon to 
take action.’ In my opinion these words are directed 
to action to be taken by a tribunal which has power to 
. give a binding and authoritative decision. The mere 

giving of the decision is not the action to which the 
learned Chief Justice referred. Ifa body which has 
power to give a binding and authoritative decision is 
able to take action so as to enforce that decision, then, 
but only then, according to the definition quoted, all 
the attributes of judicial power are plainly present. 
I refer to what I say more in detail hereafter, that the 
Privy Council, in the Shell case (*), in which approval 
was given to the definition quoted, expressly held that 
a tribunal was not necessarily a Court because it gave 
decisions (even final decisions) between contending 
parties which affected their rights. 


In Huddart Parker's case (*), Isaacs J. referred 
to the.statement of Palles C. B. in R. v. Local Govern- 
ment Board for Ireland (*) ‘‘to erect a tribunal into a 
‘Court’ or ‘jurisdiction’, so as to make its determin- 
ations judicial, the essential element is that it should 
have power, by its. determination within jurisdiction, 
_to impose liability or affect rights.” ‘‘By this,” said the 
learned Chief Baron, ‘‘I mean that the liability is im- 
posed, or the right affected by the determination only, 
and not by the fact determined, and so that the liabi- 
lity will exist, or the right will be affected, although 
the determination be wrong in law or in fact. It is 
otherwise of a ministerial power. Ifthe existence of 
such a power depends upon a contingency, although it 
may be necessary for the officer to determine whether 


(1) [1931] A.C. 275. (2) 8 C.L.R. 330 at 383. 
(3) [1902] 2 1.R. 349 at p. 373. 
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the contingency has happened, in order to know 
whether he shall exercise the power, his determination 
does not bind. The happening of the contingency 
may be questioned in an action brought to try the 
legality of the act done under the alleged exercise of 
the power. But where the determination binds, al- 
though it is based on an erroneous view of facts or 
law, then.the power authorizing it is judicial. There 
we get a modern use of the term ‘judicial power’.’’ 
This statement of the characteristics of judicial power 
looks to what, in Waterside Workers’ Federation of 
Austraha v. Gilchrist, Watt & Sanderson Lid.(+), Isaacs 
and Rich JJ. referred to as the creation of instant 
liability in specified persons as distinct from laying 
down a rule or standard of conduct for the future. 

The decision of an ordinary Court that B is 
bound to pay money to A applies a pre-existing stand- 
ard of rights and duties not created by the Court itself, 
with the result that there is an immediately enforceable 
liability of B to pay to A the sum of money in ques- 
tion. The decision of the Women’s Employment 
Board does not create any such liability, nor does 
the determination of a Committee of Reference create 
any such liability. In order to impose an imme- 
diately enforceable liability upon any employer, for ex- 
ample, to pay wages toa particular female, it would be 
necessary for the female or some person on her behalf 
(see veg. 9 A) to sue in a court of competent jurisdiction. 
If such a proceeding succeeded there would then be a 
lability created by the determination of the court. In 


_ such a proceeding the determination of the Committee of 


Reference would be evidence of the facts to which it 
related, but that determination would not in ttself create 
“ liability.”” The concluding words of the passage quoted 
above at once distinguish the present case from the 
Australian case. The award given by an Industrial 
Tribunal in respect either of bonus or higher wages, 
etc. is enforceable by its own force and by the coercive 
machinery of the Act and it is not merely a declaration 
of a character that furnishes a cause of action to the 
employee to bring a suit on its foot to recover the 


- (6) 34 C.L.R.-482, 522, 
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wages. An arbitral tribunal’s decision cannot be 
enforced unless it has the sanction of a Court of justice 
behind it but the award of the Tribunal is enforceable 
under the Act itself by the coercive machinery -pro- 
vided therein. It is the terms of the award that are 
enforceable and not the terms of the order made by the 
Government. It is the breach of the terms of the 
award that is punishable and not any breach of 
Government’s order. The Government itself is bound 
to declare the award binding and it has no option 
whatsoever in the matter. It is no doubt true that the 
tribunal has not only to decide the existing rights and 
liabilities of the parties and it can lay down rules of 
conduct for the future but it does so because by law it 
is authorised to do so. Its decision carries the sanction 
with it. The Government is bound to give effect to it 
and the statute enforces it by coercive machinery. In 
my view, therefore, this decision again has no relevancy 
to the present case. : 

The third case to which reference was made is 
Shell Co. of Australia v. Federal Commissioner of 
Taxation(*). That was an income-tax matter and the 
decision has been considered in an earlier part of this 
judgment. Reference was also made to Mohammad 
Ahmad v. Governor-General in Council {*), in which it 
was held that an improvement trust was not a civil 
Court subordinate to the High Court under section 115 
of the Code of Civil Procedure. That has no bearing 
to the matter in issue here. Similar point was discus- 
sed in Hari v. Secretary of State for India (#). Labour 
Relations Board v. John East Iron Works Lid. (*) is 
a Canadian case and the decision proceeded on the 
same lines as in the Australian cases. 

Mr. Sen appearing for the respondents placed 
reliance on O’Connor v. Waldron (*®). The relevant 
passage occurs at page 81 which runs thus :— 

“The law as to judicial privilege has in process 
of time developed. Originally it was intended for the 
protection of judges sitting in recognised Courts of 

(1) [1931] A.C. 275. (3) LL.R. 27 Bom. 424. 


(2) LL.R. 1946 Lah. 16. (4) A.LR. 1948 P.C. 129. 
(5) [1935] A.C. 75 
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Justice established as such. The object no doubt was 
that judges might exercise their functions free from 
any danger that theyanight be called to account for 
any words spoken as judges. The doctrine has been 
extended to tribunals exercising functions, equivalent 
to those of an established Court of Justice. In their 
Lordships’ opinion the law on the subject was accurate- 
ly stated by Lord Esher in Royal Aquarium etc. Ltd. 
v. Parkinson (+), where he says that the privilege 
‘ applies wherever there is an authorized inquiry which, 
though not before a Court of Justice, is before a tribu- 
nal which has similar attributes...This doctrine has 
never been extended further than to Courts of Justice 
and tribunals acting in a manner similar to that in 


> as 


which such Courts act’ . 


The learned counsel contended that the word 
“tribunal ’’ in article 136 could only have reference to 
those tribunals which exercise functions equivalent to 
that of a Court of Justice. I have no hesitation in hold- 
ing that the Industrial Tribunal has similar attributes 
as that of a Court of Justice in view of the various 
provisions to which I have made reference. Reference 
was also made to certain passages occuring in pages 
422 and 428 of Toronto Corporation v. York Corpora- 


 tion(#). That was a case of the Municipal Board of 


Ontario. It was held there that the Board was merely 
an administrative tribunal. Next reliance was placed 
on R. v. National Arbitration Tribunal, Ex parte 
Horatio Crowther & Co. Ltd.(*). That dealt with the 
powers of the National Arbitration Tribunal. In my 
opinion this citation also is not of much assistance. 


It was again urged by Mr. Alladi that the word 
‘‘ tribunal ’’ was introduced in the article to provide 
for cases of tribunals like the Board of Revenue. The 
suggestion does not appear to be sound, because a 
Revenue Board has all the attributes of a Court of 
justice and falls within the definition of the word 
‘** Court’ in matters where it adjudicates on rights of 
parties. 


(6) [1892] 1. Q.B. 431, (7) (1938) A.C, 415. 
(8) [1947] AER. 693. 
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The word “‘tribunal’’ has been used in previous 
legislation in a number of statutes and it is difficult to 
think that the Constitution when it introduced this 
word in article 136 intended to limit its meaning to 
only those tribunals which though not described as 
Courts strictly speaking, were discharging the same or 
analogous functions as were being discharged by Courts. 

For the reasons given above I am of the opinion 
that the word “tribunal’’ in article 136 has to be con- 
strued liberally and not in any narrow sense and an 
Industrial Tribunal inasmuch as it discharges functions 
of a judicial nature in accordance with law comes 
within the ambit of the article and from its determi- 
nation an application for special leave is competent. 

The question now to determine is whether the 
exercise of overriding powers of this Court can be justi- 
fied on any ground whatsoever in the present case. As 
I have already said, exceptional and extraordinary 
powers of this character can only be justifiably used 
where there has been a grave miscarriage of justice or 
where the procedure adopted by the Tribunal is such 
that it offends against all notions of legal procedure. 

Dr. Bakshi Tek Chand for the petitioner-bank 
urged four grounds justifying exercise of the special 
jurisdiction of this Court. Fuirstly, he contended that 
the word “victimization”? used in clause 18 of the 
reference had been interpreted in such a manner by 
the Tribunal that it had usurped jurisdiction to decide 
disputes which were never referred to it. In my view 
this is not a matter which can justify the exercise of 
the powers under article 136. This Court is not a mere 
Court of error. ‘The word “ victimization’’ has not 
been defined in the statute and is not in any sense a 
term of law or a term of art. It is an ordinary English 
word which means that a certain person has become a 
victim, in other words, that he has been unjustly dealt 
with. It was argued that the word has acquired a 
special meaning in regard to industrial disputes and 
connotes a person who becomes a victim of the em- 
ployer’s wrath by reason of his trade union activities 
and that the word cannot relate to a person who has 
been merely unjustly dismissed. Be that as it may. 
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The determination of the Tribunal has not been mate- 
rially affected by this interpretation of the word to any 
large extent and that being so, it does not call for the 
exercise of the special power. 

The second ground urged was that the Tribunal 
has erred in ordering reinstatement of persons who 
were guilty of an illegal strike. It was contended that 
section 23 (b) of the Act has been wrongly construed 
by it and as a result of this misconstruction persons who 
were guilty of a wrong and who could not have been rein- 
stated have been reinstated. In brief, the argument was 
that under section 23(b) when a matter has been referred 
to a tribunal in respect of an earlier strike, any strike 
during the pendency of that dispute is an illegal strike 
and that was the situation here. The employees of the 
bank had struck work in December, 1948. That dis- 
pute had been referred to an Industrial Tribunal. It 
was during the pendency of that dispute that another 
strike took place which led to the dismissal of the 
employees who have now been reinstated by the 
present award. The Calcutta High Court has held 
that a strike during the pendency of the period of 
truce and during the pendency of an earlier dispute 
before a tribunal is illegal even if it is brought about 
as a result of fresh and new demands which are not 
covered by the earlier dispute. One of the members 
of the Tribunal thought that the decision laid down the 
law correctly on the point, but the other member 
thought that the decision was erroneous. Both of them, 
however, agreed that whether the strike was legal or 
illegal that point did not in any way affect the 
question that they had to decide under issue 18. The 
consequences of an illegal strike are laid down in the 
Act and certain penalties are provided therein. The 
Act nowhere states that persons guilty of illegal strike 
cannot be reinstated. Bethat as it may. The refer- 
ence to the Tribunal was made by the Government in 
respect of an illegal strike and the Tribunal was bound 
to give its decision on the reference. Item 18 of schedule 
II clearly empowers the tribunal to deal with cases of 
victimization as a result of the third strike which the 
petitioner described as illegal. The Tribunal may be 


S.C.R. SUPREME COURT REPORTS 499 


wrong in the view they have taken but it seems to me 
this is again not a question of that vital character 
which would justify the grant of special leave under 
article 136. 

The next question raised by the learned counsel was 
that the award of the Tribunal is based on no evidence 
whatsoever. This contention requires serious considera- 
tion. I have exarhined the proceedings of the Tribunal 
and it appears that all it did was that as required by 
rule 17 at the first sitting it called upon the parties to 
state their cases. Mr. Parwana on behalf of the em- 
ployees stated their respective casesand Mr. Ved Vyas 
who represented the bank stated the bank’s case and 
after the cases had been stated the proceedings ter- 
minated and both parties addressed arguments and 
the Tribunal proceeded to give its award. Whether 
the charge of victimization in individual cases was 
proved or not depended on proof of certain facts which 
had to be established by evidence. The onus of proving 
victimization clearly rested on the employees. No 
evidence whatsoever was led on their behalf. The 
statement of the case by Mr. Parwana was not on oath. 


There was no examination or cross-examination of- 


Mr. Parwana. Noaffidavit supporting the facts stated 
by Mr. Parwana was filed by him or by any employee. 
My, Parwana produced an abstract of the correspond- 
- encé but the original correspondence was not produced. 
The bank disputed the facts stated by Mr. Parwana by 
means of a lengthy affidavit. It seems no reference was: 
made even to this affidavit by the Tribunal. No counter 
affidavit was filed in reply to the facts stated in this 
affidavit. The bank wanted. to call some evidence. 
Particular reference was made in respect of a scurrilous 
letter issued by one Bhattacharya on behalf of the 
employees and distributed by them, which it is alleged 
considerably shook the credit of the bank. This 
opportunity was denied to it. It was contended before 
us that the bank wanted to lead evidence on certain 
matters and that the opportunity to lead it was 
denied. There is nothing on the record to support this 
contention. The result therefore is that the facts on the 
basis of which allegations of victimization have been 


64 


1950 
Bharat Bank Ltd, 
v. 
Employees of 
Bharat Bank Ltd. 


Mahajan J. 


1950 


— 


Bharat Ban Ltd, 


v. 
Employees of 
Bharat Bank Ltd. 


Mahajan J. 


500 SUPREME COURT REPORTS {1950} 


made are neither supported by an affidavit nor by any 
evidence and the award is based on no evidence what- 
soever. The Act as well as the rules framed under it 
contemplate a proper hearing, discovery and inspection 
of documents and production of evidence, etc. None of 
this procedure was followed by the Tribunal. It is 
difficult to see on what material the Tribunal has given 
its award as there is none existing on the present record 
and the respondents’ counsel could not point out to 
any such material. At one time during the argument 
I was inclined to think that possibly both parties by 
agreement consented to treat the statement of case as 
evidence in the case and did not wish to produce any 
other evidence, but the affidavit filed on behalf of the 
bank disputes all the facts stated by Mr. Parwana. 
The only evidence on the record is the bank’s affidavit 
and if the facts contained in the affidavit are accepted, 
then the determination made by the Tribunal cannot 
stand. It seems to me therefore that the procedure 
adopted by the Tribunal was against all principles of 
natural justice and the award is thereby vitiated and 
should be set aside. It happens that when the safe- 
guard of an appeal is not provided by law the tendency 
sometimes is to act in an arbitrary manner like a 
benevolent despot. Benevolent despotism, however, is 
foreign to a democratic Constitution. _The members of 
the Tribunal seem to have thought that having heard 
the statement of the cases of the parties they could 
proceed to a judgment on their own view of its right 
or wrong unaided by any material. That kind of pro- 
cedure to my mind is unwarranted by the statute and 
is foreign to a democratic Constitution. In these cir- 
cumstances it is the compelling duty of this Court to 
exercise its extraordinary powers and to quash such an 
award. : 

The last contention raised by Bakshi Tek Chand 
was that though a Tribunal consisting of three persons 
was appointed to adjudicate on the dispute, the award 
has only been signed by two of them. Reference in 
this connection was made to section 16 of the Act 
which says that the award of a Tribunal shall be in 
writing and shall be signed by all the members of the 
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Tribunal and that nothing in the section shall be 
deemed to prevent any member of the Tribunal from 
recording a minute of dissent. The provisions of the 
section are mandatory and have not been complied 
with. It is common ground that the case was stated 
by the parties at a sitting when all the members of the 
Tribunal were present and the arguments were heard 
by all of them. No sitting took place subsequent to this 
which would have necessitated the carrying on of pro- 
ceedings by two members of the Tribunal by a quorum. 
When the matter has been heard by all the three mem- 
bers, the award should have been given by all of them. 
Therefore the award given by two of them is not the 
award of the Tribunal constituted by the Government. 
It is therefore vitiated and has to be quashed. Re- 
ference in this connection was made to section 8 of the 
Act which reads as follows :—- 

“If the services of the chairman ofa Board or of 
the chairman or other member of a Court or Tribunal 
cease to be available at any time the appropriate Gov- 
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ernment shall, in the case of a chairman, and may in © 


the case of any other member, appoint another in- 
dependent person to fill the vacancy, and the proceed- 
ings shall be continued before the Board, Court or 
Tribunal so reconstituted.” 

The Tribunal was never reconstituted by the Gov- 
ernment by any notification. Under section 7 a Tribu- 
nal has to be constituted in accordance with the provi- 
‘sions of the Act by the Government. The Government 
having constituted a Tribunal of three persons it had 
power under section 8 to reconstitute it but did not 
exercise that power. The result therefore is that the 
Tribunal as originally constituted was not the Tribu- 
nal which gave the award in this reference. Only two 
members have given the award. It was said that one 
of the members ceased to be available and the Govern- 
ment was not bound to fill up-that- vacancy. There is 

no material on the record to prove whether any mem- 
ber became unavailable and if so, when. But even if 
a member becomes unavailable and the Government 
does not choose to fill up the vacancy, still the Govern- 
ment has to reconstitute the Tribunal by saying that 
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two members will now constitute the Tribunal. An 
affidavit with twotelegrams annexed was filed before 
us on behalf of the respondents which disclosed that 
Mr. Chandrasekhara Aiyar who was one of the members 
of the Tribunal, in November, 1949, was appointed a 
member of the Boundary Commission in Bengal and 
that tfre other two members sent a telegram to the 
Labour Ministry asking it to fill up the vacancy or to 
reconstitute the Tribunal. The advice given by the 
Ministry was that they could proceed as they were and 
that the Government would later on, if necessary, fill 
up the vacancy. We are not concerned whether the 
advice given wasright or wrong. But the fact remains 
that the Tribunal was never reconstituted and it was 
not denied that Mr. Chandrasekhara Aiyar is now 
sitting in the same Tribunal without being again nomi- 
nated to it and the Tribunal is hearing the same refer- 
ence under the other issues referred to it. Moreover, 
I do not see why after having heard the reference he 
could not give the award even if he was in Calcutta or 
sign the award given by the other two members. The 
idea of three persons hearing a case and two of them 
deciding it is repugnant to all notions of fairness. It 
may well have been that the opinion of the third may 
have influenced the other two or the decision arrived 
at may have been quite different. It so happened in 
this case that two members of the Tribunal differed on 
an important question of law but somehow adjusted 
their differences and gave a unanimous award. The 
presence of the third in such a situation may have 
very vitally affected the result. After a good deal of 
thought I feel that it would be most dangerous for this 
Court to condone proceedings of this character. If 
exceptional powers are not exercised even when a body 
legally constituted under the statute does not function 
according to the statute, then they defeat the very 
purpose of the Constitution. 


Reference in this connection may be made to the 
decision of their Lordships of the Privy Council in 
Fakira v. King Emperor(*). In that case section 377 


(1) ALR. 1937 P.C, 119. 
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of the Code of Criminal Procedure as modified and as 
applicable to Hyderabad stocd as follows :—_ 


‘“In every case so submitted, the confirmation 
of the sentence or order passed by the Court of the 
Resident at Hyderabad shall, when such Court consists 
of two or more Judges, be made, peed and signed by 
at least two of them.” 


In Faktra’s case the order of confirmation was 
only made, passed and signed by one of them, though 
the Court of the Resident consisted of two Judges. 
Their Lordships held that the peremptory provisions of 
section 377 had not been complied with and that the 
sentence passed had not been validly confirmed.. The 
appeal was allowed and the case was remitted to the 
Court of the Resident. The provisions of section 18 
of the Industrial Disputes Act are also of a peremptory 
nature. Reference may also be made to a case arising 
under the Bar Councils Act reported in In re An 
Advocate, Madras(+), where one member of the tribunal 
under that Act had died and had not signed the report. 
It was held that the tribunal ceased to be properly 
constituted and that the report could not be 
considered. 


For the reasons given above I would quash this 
award and direct that the Tribunal which is still func- 
tioning should readjudge item 18 of the reference and 
then submit its award on this point to Government. 
The employees cannot be held responsible for the 
method of procedure adopted by two members of the 
Tribunal. Each party will have to bear their own 
costs in this Court. The appeal is allowed to the extent 
indicated above. 


MUKHERJEA J.—This appeal, which has come up 
before us on special leave, is directed against an award 
made by the All India Industrial Tribunal, dated the 
19th of January, 1950. The Tribunal was constituted 
by the Central Government under scction 7 of the 
Industrial Disputes Act and a large number of disputes 


(1 A.LR. 1942 Mad. 267. 
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between several Banking companies and their em- 
ployees were referred to it for adjudication. Amongst 
these Banking companies were the Bharat Bank 
Limited, the appellants before us, and the disputes 


Bharat Bank Ltd. Detween them and their employees, who are respon- 


Mukherjca J. 


dents in this appeal, related ¢nter alia to a number of 
cases of retrenchment and victimization which the 
latter alleged against the former. The Tribunal held 
its enquiry in Delhi in respect to the cases which were 
connected with the Delhi Branch of the appellants and 
as aresult of the same, made their award on 19th 
January, 1950, holding that 26 persons, who were 
employees under the appellants, were improperly dis- 
missed. by the latter and should be reinstated. Fur- 
ther directions were given in the award regarding the 
salaries and allowances that were to be paid to the 
dismissed employees. This award was declared to be 
binding in terms of the provisions of sections 15 and 19 
of the Industrial Disputes Act by the Central Govern- 
ment on 30th of January, 1950, and it was directed to 
remain in operation for a period of one year. It is 
against this award that the present appeal has been 
preferred. 

On behalf of the Indian Union which appeared as 
an intervener in this appeal, as also on behalf of 
the respondents, a preliminary objection was taken 
challenging the competency of the appeal. The con- 
tention put forward by Sir Alladi Krishnaswami 
Aiyar, who appeared for the intervener, in substance, 
is that article 136 of the Indian Constitution, under 
which special leave was prayed for and obtained by 
the appellants in this case, does not contemplate or 
include within its scope an appeal against an award of 
an Industrial Tribunal which is not vested with, and 
cannot exercise, judicial powers, and the decision of 
which cannot, therefore, rank as a judicial determina- 
tion. The Industrial Tribunal, it is said, is an 
administrative body exercising quasi-judicial functions 
and this Court cannot be cailed upon to exercise the 
powers of an appellate Court in respect to the decision 
of a tribunal which is really a part of the administra- 
tive machinery of the Government. 
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In reply to this objection, it has been urged by 
Sir Tek Chand that the Tribunal constituted under 
the Industrial Disputes Act is really and in substance, 
a Court or judicial tribunal which is invested with the 
power and authority to exercise judicial functions ; 
and in any event, the language of article 136 of the 
Constitution is wide enough to include an appeal from 
the award or determination of any tribunal, be it 
judicial or not. 


There are two questions which require considera- 
tion on this preliminary point. The first is, whether 
the award or decision of an Industrial Tribunal 
constituted under the Industrial Disputes Act is a 
judicial decision in the proper sense of the expression 
or is it the pronouncement of an administrative or 
quasi-judicial body which may exercise some of the 
functions of a Court of law but is really not so? The 
other question turns upon the construction to be put 
upon article 136 of the Constitution particularly on 
the meaning to be given to the words ‘tribunal’ and 
‘ determination’ occurring thercin ; and the question is 
whether the language is wide enough to include an 
adjudication or award of an Industrial Tribunal. 


As regards the first question, it is:to be noticed that 
owing to the intricate and complex system of Govern- 
ment that exists in a modern State and the vast ex- 
pansion of social legislation of all sorts that have taken 
place in England and in other countries including our 
own, within the last few decades, the so-called adminis- 
trative and quasi-judicial tribunals have come to be a 
permanent feature of our social and political system. 
They function as adjudicating bodies in disputes con- 
cerning a large number of economic and social affairs. 
In a sense they are governmental bodies appertaining 
to the executive and not to the judicial branch of the 
State, though in various matters they are armed with 
judicial powers analogous to those normally carried 
out by Courts of law. The question is, what are the 
tests or distinguishing features, if any, which distin- 
guish an administrative tribunal from a Court of law. 
Once we are able to formulate these tests, we would be 
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1950 in a position to determine whether a Tribunal function- 
a ing under the Industrial Disputes Act is or is not a 
Bharat Bank Lid, .« oe : 
é: judicial tribunal properly so called. 
Employees of . Whether a particular function or activity is judi- 


Bharat Bank Léa. cia] or not is often a difficult question to decide. The 
point was elaborately dealt with by Lord Sankey who 
delivered the judgment of the Privy Council in Shell 
Co. of Australia v. Federal Commissioner of Taxation 
(*).. The question raised in that case was whether the 
Board of Review, which was set up in 1925 under the 
Commonwealth Income Tax legislation, was a Court 
exercising judicial powers of the Commonwealth ? The 
High Court of Australia decided by a majority that it 
was an administrative and not a judicial tribunal and 
this majority judgment was affirmed in appeal by the 
Privy Council. Lord Sankey remarked in course of 
his judgment that “ the decided cases show that there 
are Tribunals which possess many of the trappings of 
a Court but which, nevertheless, are not Courts in the 
strict sense of exercising judicial power. Mere exter- 
nals do not make a direction by an ad hoc tribunal to: 
an administrative officer, an exercise by a Court of 
judicial power.” , 
The actual decision in the case rested on the 
ground that the Board of Review could not be a judicial 
tribunal, as its orders were not conclusive for any 
purpose whatsoever. The decision, it seems, has only 
a negative value. The Lord Chancellor enumerated a 
series of negative propositions which stated inter alia 
that a tribunal is not necessarily a Court because two 
or more contending parties appear before it, nor 
because it hears witnesses, or gives a final decision 
which affects the right of the parties. What the real 
or positive test is, the Privy Council did not care to 
formulate, though the judgment quoted, with approval.,. 
certain observations of Griffith C. J. given in another 
Australian case, namely, Huddart Parker & Co. v. 
Moorehead (#), which to some extent neutralised the 
effect of the negative tests enumerated in the judgment. 
The observations of Griffith C. J. are as follows :-— 


Mukherjea J, 


(1) [1931] A.C. 276. (2) 8 C.L.R. 330, at p. 357. 
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‘Tam of opinion that the words ‘ judicial power’ 
ere mean the power which every sovereign authority 
must have of necessity to decide controversies between 
its subjects, or between itself and its subjcets, whether 
the rights relate to life, liberty or property. The exer- 
cise of this power does not begin until some tribunal 
which has power to give a binding and authoritative 
decision (whether subject to appeal or not) is called 
upon to take action.”’ 

It may be stated that the authority to hear and 
decide on evidence between a proposal and an opposi- 
tion though it is one of the most essential of judicial 
powers, may be present is an administrative tribunal 
also. In the majority of cases, administrative bodies 
are also armed with the powers of a Court of Justice in 
summoning witnesses, administering oaths and punish- 
ing disobedience to its order made for the purpose of 
effecting its enquiries (1). Asa matter of fact, it is 
usual to find that those features which were at one 
time attached exclusively to activities carried on in a 
Court of law are being extended to committees, com- 
missions or boards conducting enquiries under direc- 
tions or supervision of the Government. The presence 
or absence of these features, therefore, does not furnish 
any conclusive test to determine whether a particular 
body is a judicial body or not. In the observations 
of Griffith C. J. quoted above, the learned Chief 
justice laid stress on the power to make a binding and 
authoritative decision as the essential element in 
the exercise of judicial power. The exact meaning and 
implication of these expressions were the subject mat- 
ter of discussion in later Australian cases and it was 
held by the majority of the Judges in Rola Co. (Aust- 
ralia) Pty. Limited v. The Commonwealth (#), that they 
do not simply mean that if an authority is given 
power to decide controverted questions of fact and its 
determination is made binding on the parties to the 
controversy, it would be sufficient to show that judicial 
power was entrusted to such authority. A determina- 
tion, it was pointed out, may be binding on the parties 

(1) Vide W F. O'Connor v. Waldron [1935] A.C. 67 at p. 82. 
(2) 69 C.L.R. 185. 
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in the same sense as a contract is binding on them. 
What is necessary is that the determination by its own 
force and without the aid or instrumentality of any 
other authority or power must affect the rights and 
obligations of the parties ; or in other words, the deci- 
sion itself irrespective of the facts decided, must create 
rights and impose obligations; and it should be en- 
forceable as such under the ordinary law of the land. 
This undoubtedly is one of the fundamental tests 
which distinguishes a judicial body from one which 
exercises administrative or quasi-judicial functions. 
Sometimes the decision or report of the administrative 
tribunal becomes operative after it is accepted by the 
head of the department under which the tribunal con- 
ducted its enquiries and it is then enforced by some 
sort of administrative process; or it might create 
rights between the parties which have to be sued upon 
in the ordinary way in a Court of law and it is only 
on the basis of a judgment or decree that is obtained 
in such action that relief could be had by the party. 
The essence of judicial determination is that nothing 
further remains to be done except the enforcement of 
the judgment, a step which is compelled automatically 
by the law of the land. 

The other fundamental test which distinguishes a 
judicial from a quasi-judicial or administrative body 
is that the former decides controversies according to 
law, while the latter is not bound strictly to follow 
the law for its decision. The investigation of facts on 
evidence adduced by the parties may be a common 
feature in both judicial and quasi-judicial tribunals, 
but the difference between the two lies in the fact that 
in a judicial proceeding the Judge has got to apply to 
the facts found, the law of the land which is fixed 
and uniform. The quasi-judicial tribunal on 
the other hand gives its decision-on the differences 
between the parties not in accordance with fixed rules 
of law but on principles of administrative policy or 
convenience or what appears to be just and proper in 
the circumstances of a particular case. In other words, 
the process employed by an administrative tribunal in 
coming to its decision is not what is known as ‘judicial 
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process’(1). Sir Maurice Gwyer in his deposition be- 
fore the Committee on Minister’s Powers appointed by 
the English Parliament in 1929 stated that “a clear 
distinction is to be drawn between judicial and quasi- 
judicial powers.’’ The ‘judicial power’ was defined 
by the witness asa power to decide a question of legal 
right in a dispute between parties involving either a 
finding of fact or the application of a fixed rule or 
principle of law or involving both. “ The quasi-judicial 
power,’’ he defined as meaning ‘‘ the power of giving 
decisions on questions of differences of an administra- 
tive and not justiciable character which cannot be 
determined by reference to any fixed law or principle 
of law but are matters of administrative discretion and 
judgment ”(?). In Cooper v. Wilson (*), Scott L. f. 
quoted with approval and adopted as the basis of his 
judgment the following passage from the report of the 
above committee : 

“A true judicial decision presupposes an exist- 
ing dispute between two or more parties, and then 
involves four requisites :—(1) The presentation (not 
necessarily orally) of their case by the parties to the 
dispute; (2) if the dispute between them is a question 
of fact, the ascertainment of the fact by means of evi- 
dence adduced by the parties to the dispute and often 
with the assistance of argument by or on behalf of the 
parties on the evidence ; (3) if the dispute between them 
is a question of law, the submission of legal argument 
by the parties; and (4) a decision which disposes of 
the whole matter by a finding upon the facts in dispute 
‘ and an application of the law of the land to the facts 
so found, including where required a ruling upon any 
‘disputed question of law. A quasi-judicial decision 
equally presupposes an existing dispute between two 
or more parties and involves (1) and (2) but does not 
necessarily involve (3) and never involves (4). The 
place of (4) is in fact taken by- administrative action, 
the character of which is determined by the Minister’s 
free choice.” 


{t) See Robson's Justice and Administrative Law, p. 74. 

(2) Vide Committee of Minister's Powers, Minutes of Evd., Vol. IJ, 
. pages 15-16 and also Robson’s Justice and Administrative Law, p. 319. 

(3) £1937] 2 K.B. 309. 


1950 
Bharat Bank Etd. 
v. 
Employees of 

Bharat Bank Lt. 


Mukhe rjea } 


1950 


os 


Bharat Bank Ltd. 


v. 
Euployces of 
Bharat Bank Ltd. 


Mukherjea } 


310 SUPREME COURT REPORTS _ [1950} 


In our opinion these statements correctly bring 
out the distinction between a judicial tribunal and an 
administrative body which exercises quasi-judicial 
functions. These being the essential features which 
distinguish the two classes of tribunals, we would have 
to ascertain with reference to the provisions of the 
Industrial Disputes Act, which class or category of 
tribunals an Industrial Tribunal comes under. 


The object of the Industrial Disputes Act, as set 
out in the preamble, is ‘‘to make provisions for inves- 
tigation and settlement of industrial disputes and for 
certain other purposes hereinafter appearing.” The 
word ‘‘settlement’’ suggests the idea of establishing 
compromise between the interests of disputing parties. 


There are three classes of authorities provided for 
by the Act who are entrusted with the powers and 
duties of investigation and settlement of industrial 
disputes. First of all, there are conciliation officers or 
Boards of Conciliation, whose duties mainly are to 
induce parties to come to a fair and amicable settle- 
ment amongst themselves. Secondly, there are Courts 
of Enquiry and though they are described as Courts, 
their duties end with investigation into the matters 
referred to them and submitting reports thereupon to 
the appropriate Government. Lastly, there are Indus- 
trial Tribunals composed of independent persons whe 
either are or had been Judges of a High Court or 
District Judges or are qualified for appointment as 
High Court Judges. ; 

It will be seen from the descriptions given above 
that the Board of Conciliation or Court of Enquir 
constituted under the Industrial Disputes Act could, 
on no account, be regarded as judicial tribunals. To 
enable them to investigate facts they are however 
armed with certain powers of compelling attendance of 
witnesses and production of documents etc. These 
provisions are to be found in section 11 of the Act. 
The significant thing to note is, that there is no distinc- 
tion made in this respect between Conciliation Boards 
and Courts of Enquiry on the one hand and Industrial 
Tribunals on the other. The same powers are conferred 
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on the three classes of authorities without any distinc- 
tion whatsoever and sub-section (3) of section 11 further 
Jays down that any enquiry or investigation by a 
Board, Court of Enquiry or Tribunal shall be deemed 
to be a judicial proceeding within the meaning of sec- 
tions 193 and 228 of the Indian Penal Code. This 
means that proceedings before an Industrial Tribunal 
or for the matter of that before the other two bodies 
also could be deemed to be judicial proceedings only 
for certain specified purposes. The express provision 
making the proceedings judicial proceedings for those 
purposes only emphasises that they are not judicial 
proceedings otherwise. . 

Under section 15 (1), the Industrial Tribunal has 
got to submit its award to the appropriate Government 
and sub-section (2) lays down that on receipt of such 
an award, the appropriate Government shall by order 
in writing declare the award to be binding. A different 
provision has been made in regard to cases where the 
‘Government itself figures as a party to the dispute. In 
such cases, if the Government considers it inexpedient 
on public grounds to give effect to the award either in 
whole or in part, it may, at the earliest opportunity, 
lay the award for consideration before the Provincial 
or Central Legislative Assembly as the case may be 
and the Legislative Assembly may by its resolution 
-confirm, modify or reject the award. After the resolu- 
tion is passed, the Government is to declare the award 
so confirmed or modified to be binding [see sub-section 
(3)]. Sub-section (4) of section 15 expressly lays down 
that an award declared to be binding under any two 
of the previous sub-sections shall not be called into 
question in any manner whatsoever. The Government 
is not merely to declare the award binding but under 
section 19 (3), it has got to specify the date when the 
award would come into force and also to fix the period 
during which it would remain binding, and this period 
shall not exceed one year. 

It will be seen, therefore, that there is nothing in 
the Industrial Disputes Act from which it could be 
inferred that the Industrial Tribunal really functions 
as a Court exercising judicial functions. Regarding 
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the trappings or the external indicia of a Court, its 
position is almost the same as that of the Board of 
Conciliation or Court of Enquiry and Bakshi Sir Tek 
Chand concedes that the latter are not judicial tribunals 
at all. The powers of an Industrial Tribunal are cer- 
tainly wider than those of the other bodies, but it has 
no power to make a final pronouncement which would 
proprio wigore be binding on, and create rights and 
obligations between the parties. It is for the appro- 
priate Government to declare the award to be binding 
and the part which the Government plays in such 
matters is not a mechanical part merely, for the award 
can really become operative only when the date of its 
commencement and the period of its duration are fixed, 
and it is for the Government and Government alone to 
fix the same. With regard to the other class of cases, 
where the Government itself is one of the parties to 
the dispute, the position is still worse. An award in 
such cases is always subject to the contingency of be- 
ing rejected or modified by the legislature before whom 
it could be placed for.consideration at the option of the 
Government. Where a contingency like this is attached 
to an award, it can never be regarded as a final or 
binding decision which is of the essence of a judicial 
proceeding. The fact that in cases of disputes between 
private employers and their workmen, the Government 
has to accept the award as it is, makes no difference 
in principle. Possibly, this rule was made in con- 
sideration of the status and training of the people who 
constitute the Tribunal, but nevertheless the determi- 
nation cannot acquire any authority or force, so long 
as the appropriate Government does not make the 
declaration and fix the time of itsoperation as men- 
tioned above. In regard to the other class of awards, 
where the Government is one of the disputing parties, 
the award on the face of it is neither the final nor the: 
authoritative pronouncement on the matter in dispute, 
and it is always in the powers of one of the disputing 
parties to subject it to further scrutiny at the hands 
of the legislature who can reject the whole award or 
effect such changes in it as it considers proper. This 
shows the real nature of the Tribunal and it is not and’ 
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could not be suggested that the Industrial Tribunal is 
a Tribunal which exercises judicial functions when the 
dispute is only between private employers and their 
workmen, and it ceases to be such when the employer 
is the Government itself. 

We would now examine the process by which an 
Industria] Tribunal comes to its decisions and I have 
. No hesitation in holding that the process employed is 
‘ not judicial process at all. In settling the disputes 
between the employers and the workmen, the function 
of the Tribunal is not confined to administration of 
justice in accordance with law. It can confer rights 
and privileges on cither party which it considers 
reasonable and proper, though they may not be within 
the terms of any existing agreement. It has not 
merely to interpret or give effect to the contractual 
rights and obligations of the parties. It can create 
new rights and obligations between them which it 
considers essential for keeping industrial peace. An 
industrial dispute as has been said on many occasions 
is nothing but a trial of strength between the employers 
on the one hand and the workmen’s organization on 
the other and the Industrial Tribunal has got to arrive 
at some equitable arrangement for averting strikes 
and lock-outs which impede production of goods and 
the industrial development of the country. The 
Tribunal is not bound by the rigid rules of law. The 
process it employs is rather an extended form of the 
process of collective bargaining and is more akin to 
‘administrative than to judicial function. 

In describing the true position of an Industrial 
Tribunal in dealing with labour disputes, this Court in 
Western India Automobile Association v. Industrial 
Tribunal, Bombay, and others(+) quoted with approval 
a passage from Ludwig Teller’s well known work on 
the subject, where the learned author observes that 
‘industrial arbitration may involve the extension of 
existing agreement or the making of a new one or in 
general the creation of new obligations or modification 
of old ones, while commercial arbitration generally 


(1) [1949] F.C. R. 321 at p. 345. 
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concerns itself with interpretation of existing obliga- 
tions and disputes relating to existing agreements. ”’ 
The views expressed in these observations were 
adopted in its entirety by this Court. Our conclusion, 
therefore, is that an Industrial Tribunal formed under 
the Industrial Disputes Act is not a judicial tribunal 
and its determination is not a judicial determination 
in the proper sense of these expressions. 


We now come to the other question as to whether 
an appeal could be taken to this Court against an 
award of an Industrial Tribunal by special Jeave under 
article 136 of the Constitution. Article 136 is a part 
of Chapter IV of the Constitution which deals with the 
Union Judiciary. The different jurisdictions of the 
Supreme Court have been prescribed in a series of © 
articles commencing from article 131. Article 131 de- 
fines the original jurisdiction of the Supreme Court. 
Article 132 deals with its appellate powers in cases 
where substantial questions of law as to the interpreta- 
tion of the Constitution are involved. Article 133 
contains the provision relating to appeals in civil cases 
from judgments, decrees and orders of the High 
Courts; and article 134 makes provisions relating to 
criminal appeals. Article 135 lays down that the 
Supreme Court shall have jurisdiction and powers with 
respect to any matter not covered by articles 133 and 
134, if such jurisdiction and power could have been 
exercised by the Federal Court prior to the coming 
into force of the present Constitution. Then comes 
article 186 which runs as follows: 

(1) Notwithstanding anything in this Chapter, 
the Supreme Court may, in its discretion, grant special 
leave to appeal from any judgment, decree, determina- 
tion, sentence or order in any cause or matter passed 
or made by any court or tribunal in the territory of 
India.” 

The article is worded in the widest terms possible. 
It vests in the Supreme Court a plenary jurisdiction in 
the matter of entertaining and hearing appeals by 
granting of special leave against any kind of judgment, 
decree or order made by any Court or tribunal in any 
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cause or matter and the powers could be exercised in 
spite of and overriding the specific provisions for ap- 
peal contained in the previous articles. The contro- 
versy so far as the present case is concerned mainly 
centers round the interpretation to be put upon two 
words, namely, ‘‘ determination ”’ and ‘“‘tribunal”’ used 
in the article. Does the word ‘‘tribunal’’ mean a judi- 
cial tribunal only and is the expression ‘‘determina- 
tion”’ restricted to what is’ known as ‘‘judicial deter- 
mination’’? 


Sir Alladi’s contention is that in interpreting 
these words we should follow the principle of ejusdem 
generis. ‘‘ Determination ,’’ he says, must be taken 
to be judicial determination which is of the same nature 
as decree, judgment, order or sentence; and “ tribu- 
nal ”’ associated with the word “ Court ” could not but 
mean ‘“‘judicial tribunal.” | 

Bakshi Sir Tek Chand on the other hand lays stress 
on the fact that the word “‘determination’’ was not 
in the original draft Constitution, and it was subse- 
quently added, presumably with a view to widen the 
scope of article 136 and include within it, the decisions 
of administrative and quasi-judicial tribunals also, 
He points out that according to the definition given in 
section 2 (b) of the Industrial Disputes Act, ‘‘award’”’ 
means a determination either interim or final of an 
industrial dispute by an Industrial Tribunal. 


There is undoubtedly something to be said in 
favour of both these views. The difficulty, in our 
opinion, arises from the fact that neither of these terms 
‘determination ’”’ or “tribunal’’ has a fixed or defi- 
nite connotation in ordinary language. The word 
“‘determination’’ means and signifies the ending of a 
controversy or litigation by the decision of a Judge or 
Arbitrator. It cannot bé said that it is restricted 
exclusively to proceedings in court. Likewise, the 
dictionary meaning of the word “ tribunal’’ is ‘court 
of justice’ or ‘seat of a Judge.’ By ‘ Judge’ we mean 
some authority by which contested matters are decided 
‘between rival parties. Here again, it is not possible 
to say that the expression is applicable only to a 
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regular court of.law. If the tribunal is a full-fledged 
judicial tribunal, it is not disputed that its decisions 
would be proper subject-matter of appeal under article 
136 of the Constitution. The question is whether this 
article includes within its scope the determinations of 
quasi-judicial tribunals as well. 


Our view is that ordinarily we should not put any 
restricted interpretation upon the plain words of an 
article in the Constitution and thereby limit our 
powers of granting special leave for appeals, which the 
Constitution for best of reasons did not choose to fetter 
or circumscribe in any way. At the same time, we 
must admit that some sort of restricted interpretation 
may be unavoidable in view of the context in which 
particular words appear ; and certain restrictions may 
be implicit in the very purpose for which article 136 
has been framed. Article 136 empowers us in our 
discretion to hear appeals from pronouncements of all 
inferior courts and tribunals. With regard to law 
courts, no difficulty arises. As regards tribunals which 
are not courts in the proper sense of the expression, it 
may not be proper, in our opinion, to lay down a hard 
and fast rule that no appeals could, on any account, 
be allowed against determinations of such tribunals. 
There are numerous varieties of these adjudicating 
bodies, whose structures vary greatly in character and 
composition and so do the powers and functions which 
‘they exercise. The best thing to do would be to 
éxamine each type of cases as it arises and if we find 
that with regard to determinations emanating from 
certain tribunals it is not possible for us to exercise 
fully and effectively the powers of an appellate Court, 
such determinations must be held to lie outside the 
purview of article 136 of the Constitution. 


This disability in the matter of exercising our 
powers as an appellate Court might arise from the fact 
that the rules and principles by which we ordinarily 
judge the soundness or otherwise of judicial decisions 
are not capable of being applied to the determinations 
of certain administrative tribunals. It might also 
arise from the fact that the law under which the 


S.C.R. SUPREME COURT REPORTS 517 


tribunal functions prevents us from making any effec- 
tive order which would be binding and operative of its 
own force without the intervention of some other 
power or authority; or there may be some kind of 
contingency attached to it. 


In our opinion, these difficulties do confront us in 
the entertaining or hearing of an appeal against the 
decision of an Industrial Tribunal. In the first place, 
as we have said above, the determination of an 
Industrial Tribunal does not -become complete and 
binding unless and until it is declared to be so by the 
appropriate Government. Till the Government makes 
such declaration, neither of the parties to the dispute 
can have any real reason for filing an appeal. An appeal, 
if it lies, could be filed after the determination has been 
declared binding. But in such cases, is it the determi- 
nation of the Tribunal merely which is challenged by 
way of appeal or is it the determination by the Tribunal 
to which has been super-added a declaration by the 
Government ? The decision in the appeal would un- 
doubtedly affect not merely the decision of the Tribunal 


but that of the Government as well which is certainly not - 


‘a tribunal within the meaning of article 136. Assuming 
again that the award is set aside and we substitute our 
own determination in place of the award given by the 
Tribunal, will our award be enforceable by itself or will 
it require a declaration by the Government to make it 
binding ? If Government is itself a party to the dis- 
pute, will it be open to Government to place our deci- 
sion for consideration by the Legislative Assembly? 
And will the Legislative Assembly be competent to 
reject or modify our award ? These problems arise 
because under section 15 the award under the Act 
becomes binding only when the Government declares 
it to be so and if our judgment takes the place of the 
award of the Tribunal, all the infirmities that attach to 
the award must necessarily attach to our judgment also. 


__ The other difficulty is no less formidable. As 
said above, the Tribunal is not bound to decide the 
disputes by application of the ordinary law of the 
land. A good deal depends upon questions of policy 
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and public convenience. It is not possible for us to 
judge the propriety of the decision by a reference to 
some standard or fixed rules and we think that the 
very policy of the law prevents us from interfering 
with the discretion exercised by the Tribunal. 

Where the direction is committed to any body or 
a tribunal exercising quasi-judicial functions which are 
not fettered by ordinary rules of law, the tribunal 
should in the absense of any provision to the contrary 
be deemed to have the final authority in the exercise 
of that discretion. We cannot sit in appeal over their 
decision and substitute our own discretion for theirs. 
Questions, however, may and do arise where such 


quasi-judicial body attempts to usurp jurisdiction 


which it does not possess. It may assume jurisdiction 
under a mistaken view of law or refuse to exercise juris- 
diction properly by adoption of extraneous or irrelevant 
considerations ; or there may be cases where in its 
proceedings the tribunal violates the principles of 
natural justice. In all such cases the most proper and 
adequate remedy would be by writs of certiorari or 
prohibition and the Court having authority may direct 
that the decision of the body or tribunal might be 
brought up to be quashed for lack of jurisdiction or for 
mistake apparent on the face of it ; and if the proceed- 
ings had not terminated at that time, a writ of prohibi- 
tion may also be issued for preventing the tribunal from 
exceeding its jurisdiction. The issuing of such writs 
would not be an exercise of appellate powers which 
means the rehearing of the case and passing of such 
judgment which in the opinion of the appellate Court 
the original tribunal should have made. The object 
of these writs is simply to keep the exercise of powers 
by these quasi-judicial tribunals within the limits of 
jurisdiction assigned to them by law and to restrain 
them from acting in excess of their authority. These 
principles are well settled and require no elucidation(?). 
Our conclusion, therefore, is that article 136 of the 
Constitution does not contemplate a determination 
given by the Industrial Tribunal. 

(1) Rev v. Electricity Couanissioncrs {1924} 1 K. B. 171; Board of 
Education y. Rice [1911] A.C. 179. 


SCR. SUPREME COURT REPORTS 519 


Even assuming for argument’s sake that we have 1950 
got jurisdiction under article 136, the exercise of which a, 
would depend upon the circumstances of each case, in i 
view of the reasons which we have set out above, this f 
. ? : 5 nae Employees of 
is not ‘an appeal which, in our opinion, should be = Bharat Bank 


admitted even if we have the power to do so. see 
Mukherjea F. 


Bharat Bank Lt 


The result is that the preliminary objection 
succeeds and the appeal fails and dismissed with 
costs. ; 
PaTanjaLt Sastrar J.—I entirely agree with the  Pétanjali Sastri | 
judgment just now delivered by Mukherjea J. and 
I have nothing to add. 
Appeal dismissed. 


Agent for the appellant: Ganpat Rai for Tanubha 
C. Desat. 


Agent for the respondents: R. R. Biswas. 
Agent for the Union of India: P. 4. Mehta, 


Dr. N. B. KHARE 1950 
v. May 26. 
THE STATE OF DELHI 


Suet Harivat Kania C. J., Satym Fazi Att, 
PaTANJALI Sastri, Mere CuHanp Manajan, 
and Muxueryga, JJ.] 


Constitution of India, Art 19, cls. (1) (d) and (5)—Funda- 
mental nights—Freedom of movement—Law imposing restrictions— 
Validity —Reasonableness of _restrictions—Scope of enquiry—East 
Pynjab Public Safety Act, 1949, s. 4(1) (c), (3), (6)—Provisions 
empowering Provincial Government or District Magistrate to extern 
persons’ making satisfaction of externing authority final, authorising 
externment for indefinite period, and directing that authority “may 

_ communicate” grounds of externment—Whether reasonable—Con- 
| struction and Validity of Act. 


SCR. SUPREME COURT REPORTS 519 


Even assuming for argument’s sake that we have 1950 
got jurisdiction under article 136, the exercise of which a, 
would depend upon the circumstances of each case, in i 
view of the reasons which we have set out above, this f 
. ? : 5 nae Employees of 
is not ‘an appeal which, in our opinion, should be = Bharat Bank 


admitted even if we have the power to do so. see 
Mukherjea F. 


Bharat Bank Lt 


The result is that the preliminary objection 
succeeds and the appeal fails and dismissed with 
costs. ; 
PaTanjaLt Sastrar J.—I entirely agree with the  Pétanjali Sastri | 
judgment just now delivered by Mukherjea J. and 
I have nothing to add. 
Appeal dismissed. 


Agent for the appellant: Ganpat Rai for Tanubha 
C. Desat. 


Agent for the respondents: R. R. Biswas. 
Agent for the Union of India: P. 4. Mehta, 


Dr. N. B. KHARE 1950 
v. May 26. 
THE STATE OF DELHI 


Suet Harivat Kania C. J., Satym Fazi Att, 
PaTANJALI Sastri, Mere CuHanp Manajan, 
and Muxueryga, JJ.] 


Constitution of India, Art 19, cls. (1) (d) and (5)—Funda- 
mental nights—Freedom of movement—Law imposing restrictions— 
Validity —Reasonableness of _restrictions—Scope of enquiry—East 
Pynjab Public Safety Act, 1949, s. 4(1) (c), (3), (6)—Provisions 
empowering Provincial Government or District Magistrate to extern 
persons’ making satisfaction of externing authority final, authorising 
externment for indefinite period, and directing that authority “may 

_ communicate” grounds of externment—Whether reasonable—Con- 
| struction and Validity of Act. 
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Section 4, sub-s. (1) (c), of the East Punjab Public Safety Act 
of 1949 which was passed on the 29th March, 1949, and was to 
be in force until the I4th August, 1951, provided that “The 
Provincia! Government or the District Magistrate, if satisfied 
with respect to any particular person that with a view to pre- 
venting him from acting in any manner prejudicial to the public 
safety or the maintenance of public order it is necessary to do so, 
may, by order in writing, give a direction that such person shall 
remove himself from, and shall not return to, any area that may 
oe specified in the order.” Sub-section (3) of s. 4 provided that 
“an order under sub-s, (1) made by the District Magistrate shall 
not, unless the Provincial Government by special order otherwise 
directs, remain in force for more than three months from the 
making thereof,” and sub-s. (6) laid down that “when an order 
has been made in respect of any person under any of the clauses 
under s, 4, sub-s. (1) or sub-s, (2), the grounds of it may be com- 
municated to him by the authority making the order, and in any 
case when the order is to be in force tor more than three months, 
he shall have a right of making a representation which shall be 
referred to the Advisory ‘Tribunal constituted under s. 3, 
sub-s. (4).” ‘The petitioner, against whom an order under 
s. 4 (1) (c} of the Act was passed applied to the Court under 
Art. 32 of the Constitution for a writ of certiorari contending 
that the order was illegal inasmuch as the provisions of the above- 
mentioned Act under which the order was made infringed the 
fundamental right to move freely throughout the territory of 
India which was guaranteed by Art. 19 (1) (d) of the Constitution 
and were accordingly void under Art. 13 (1) of the Constitution : 

Held, per Kanta C. J., Fazu Apr and Paranygaci Sastry, JJ. 
(Manajan and Muxueryea, JJ. dissenting)—(i) that there was 
nothing unreasonable in the provision contained in subs. (1) (c) 
of s. 4 empowering the Provincial Government or the District 
Magistrate to make an externment order, and making their 
satisfaction as to the necessity of making such an order final, 
or in the provisions contained in sub-s. (3) of s. 4 that an order 
of a District Magistrate may remain in force for three months 
and that the Provincial Government may make an order, or 
keep alive an order made by a District Magistrate, for a period 
exceeding three months without fixing any time limit; (ii) with 
regard to subs. (6), the word “may” in the expression “may 
communicate” must, in the context, be read as meaning “shall” 
and under the sub-section it is obligatory on the authority making 
an order to communicate the grounds to the externee; (iii) the 
restrictions imposed by the above-mentioned. provisions of the 
Act upon the fundamental right guaranteed by Art. (19) (1) (d) 
were not, therefore, unreasonable restrictions within the meaning 
of Art. 19 (5) and the provisions of the Act were not void under 
Art. 13 (1), and the order of externment was not illegal. 

Per Moxuerjzea J. (Manayan J.  concurring)—Though 
certain authorities can be ‘invested with power to make 


S.C.R. , - SUPREME COURT REPORTS 521 


initial orders on their own satisfaction in cases of this descrip- 
tion, and s. 4(1) (c) of the East Punjab Public Safety Act cannot 
be pronounced to be unreasonable simply because an order 
could be passed by the Provincial Government or the District 
Magistrate on their own personal satisfaction and not on 
materials, which satisfy certain objective tests, yet, the position 
would be different if the order thus made is allowed to continue 
for any indefinite period of time without giving the aggrieved 
person an opportunity to say what he has got to say against the 
order ; and inasmuch as sub-s. (3) of s. 4 prescribes no limit to 
the period of time during which an externment order would 
remain in force if it is made by the Provincial Government, and 
the Provincial ‘Government is also given power to keep an order 
made by a District Magistrate in force for an indefinite period, 
the provisions of sub-s. (3) are manifestly unreasonable. The 


provisions of sub-s. (6) of s. 4 are also unreasonable as they - 


make it entirely optional with the authorities to communicate 
to the person affected, the grounds upon which the order is made. 
Neither sub-s. (3) nor sub-s. (6) of s. 4 can, therefore, be said to 
have imposed restrictions which are reasonable in the interests 
of the general public within the meaning of Art. 19(5) and these 
provisions of the Act were consequently void and inoperative under 
Art. 13 (1) of the Constitution, and the externment order was 
illegal. 

Held also, per Kantva C. J, Fazu Att, Manayan and 
Moxueryea JJ.—-Whether the restrictions imposed by  legis- 
lative enactment upon the fundamental right guaranteed by 
Art. 19 (1) (d) are reasonable within the meaning of Art. 19 (5) 
of the Constitution would depend as much on the procedural 
portion of the law as the substantive part of it, and in considering 
whether such restrictions are reasonable the Court is not there- 
fore bound to confine itself to an examination of the reasonable- 
ness of the restrictions in the abstract with reference to their 
duration and territorial extent. The Court can also consider 
the reasonableness of the procedural part of the law and the 
circumstances under which, and the manner in which, the restric- 
tions have been imposed. [Patanyatt Sastrr J. did not express 
any opinion on this point.] 


OricINAL Jurispiction: Perrition No. XXXVII 
of 1950. 


Application under article 32 of the Constitution of 
India for a writ of certiorari and prohibition. The 
facts are set out in the judgment. 

B. Banerji for the petitioner. 


M. C. Setalvad, Attorney-General for India (Gyan 
Chand, with him) for the opposite party. 
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1950. May 26. The following judgments were 
delivered :— 


Kania C. J.—This is an application for a writ of 
Certiorari and prohibition under article 32 of the 
Constitution of India. 


The petitioner who is the President of the All- 
India Hindu Mahasabha since December, 1949, was 
served with an order of externment dated the 31st of 
March, 1950, that night. By that order he is directed 
by the District Magistrate, Delhi, not to remain in the 
Delhi District, and immediately to remove himself 
from the Delhi District and not to return to the 
District. The order was.to continue in force for three 
months. By another order of the Madhya Bharat 
Government he was directed te reside in Nagpur. That 
order has been recently cancelled. The petitioner dis- 
putes the validity of the first order on the ground that 
the East Punjab Public Safety Act, 1949, under which 
the order. was made, is an infringement of his funda- 
mental right given under article 19 (1) (d) of the 
Constitution of India. He further contends that the 
grounds of the order served on him are vague, insuffi 
cient and incomplete. According to him the object of 
the externment order- passed by the District Magistrate, 
Delhi, was to suppress political opposition to the policy 
of the Government in respect of Pakistan and the 
Muslim League. It is alleged that because the  peti- 
tioner and the Hindu Mahasabha are against the 
Government policy of appeasement this order is served 
on him. It is therefore mala fide and illegal. In sup- 
port of his contention about the invalidity of the East 
Punjab Public Safety Act and its provisions as regards 
externment, counsel for the petitioner relied on the 
recent unreported judgments of the Patna High Court 
in Miscellaneous Judicial Case No. 29 of 1950, Brijnan- 
dan v. The State of Bihar, and of the High Court of 
Bombay in Criminal Application No. 114 of 1950, re 
Jasinghbhai Ishwarlal Modi. 


It is necessary first to ascertain the true meaning 
of article 19 (1) (d) read with clause (5) of the same 
article There is no doubt that by the order of extern- 
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ment the right of the petitioner to freedom of move- 1950 
ment throughout ‘the territory of India is abridged. 


Dr. N. B. Khare 


The only question is whether the limits of permissible 2 
legislation under clause (5) are exceeded. That clause The State - are 


provides as follows:— “19. (5) ‘Nothing in sub “S°  ” 
clauses (d), (e) and (f) of the said clause:shall effect Kania C.J. 
the operation of any existing law in so far as it 
imposes, or prevent the State from making any law 
imposing, reasonable restrictions on the exercise of any 
of the rights conferred by the said sub-clauses either 
in the interests of the general public or for the protec- 
tion of the interests of any Scheduled Tribe.” It is 
clear that the clause permits imposition of reasonable 
restrictions on the exercise of the right conferred by 
sub-clause (d) in the interests of the general public. 
The rest of the provision of clause (5) is not material 
and neither side relies on it. Two interpretations of 
the clause are put before the Court. It is argued that 
grammatically understood the only question before 
the Court is whether the impugned legislation imposes 
reasonable restrictions on the exercise of the right. 
To put it in other words, the only justiciable issue to 
be decided by the Court is whether the restrictions 
imposed by the legislation on the exercise of the right 
are reasonable. If those restrictions on the exercise of 
the right are reasonable, the Court has not to consider 
whether the law imposing the restrictions is reasonable. 
The other interpretation is that while the Constitution 
premits a law laying down reasonable restrictions on 
the exercise of the rights mentioned in sub-clause 19 
(1) (d),, the reasonableness thas to be of the law also. 
It is. submitted that in deciding whether the restric- 
tions, on the exercise of the right are reasonable, the 
Court has to decide not only on the extent and 
nature of the restrictions on the exercise of the 
right but also as to whether the conditions under which 
the right is restricted are reasonable. The majority 
judgments of the Patna and the Bombay High Courts, 
although the impugned Acts of the State Legislatures 
before them were materially different on certain im- 
portant points, have given clause (5) of article 19 the 
latter meaning. nos 
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In my opinion, clause (5) must be given its full 
meaning. The question which the Court has to con- 
sider is whether therestrictions put by the impugned 
legislation on the exercise of the right are reasonable 
or not. The question whether the provisions of the 
Act provide reasonable safeguards against the abuse 
of the power given to the executive authority to adminis- 
ter the law is not relevant for the interpretation 
of the clause. The Court, on either interpretation, 
will be entitled to consider whether the _ restric” 
tions on the right to move throughout India, te. 
both as regards the territory and the duration, are 
reasonable or not. The law providing reasonable 
restrictions on the exercise of the right conferred by 
article 19 may contain substantive provisions as well 
as procedural provisions. While the reasonableness of 
the restrictions has to be considered with regard to the 
exercise of the right, it does not necessarily exclude 
from the consideration of the Court the question of 
reasonableness of the procedural part of the law. It 
is obvious that if the law prescribes five years extern- 
ment or ten years externment, the question whether 
such period of externment is reasonable, being the sub- 
stantive part, is necessarily for the consideration of the 
court under clause (5). Similarly, if the law provides 
the procedure under which the exercise of the right may 
be restricted, the same is also for the consideration 
of the Court, as it has to determine if the exercise of the 
right has been reasonably restricted. 1 do not think 
by this interpretation the scope and ambit of the word 
“reasonable” as applied to restrictions on the exercise 
of the right, is in any way unjustifiably enlarged. It 
seems that the narrow construction sought to be put 
on the expression, to restrict the Court’s power to 
consider only the substantive law on the point, is not 
correct. In my opinion this aspect of the construction 
of article 19 (5) has escaped the minority judgment in 
the two matters mentioned above. I am. not concerned 
with the conclusions of the two Courts about the in- 
validity of the provisions of the Acts they were asked 
to consider. To the extent they help in the interpreta- 
tion of article 19 (5) only they are helpful. 
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The, next question is whether the impugned Act 
contains: reasonable restrictions on the exercise of the 
right given under article 19 (1) (d) or (e). It-was 
argued: on behalf of the petitioner that under sec- 
tion 4 the power to make the order of extern- 
ment was given to the Provincial Government or the 
District Magistrate, whose satisfaction was final. That 
decision was not open to review by the Court. On 
that ground it was contended that there was an un- 
reasonable restriction on the exercise of the  citizen’s 
right. In my opinion, this argument is unsound. This 
is not legislative delegation. The desirability of pass- 
ing an individual order of externment against a citizen 


‘has to be left to an officer. In the Act such a provi- 


sion cannot be made. The satisfaction of the officer 
hus does not impose an unreasonable restriction on 
the exercise of the citizen’s right. So far as the Bom- 
bay High) Court is concerned Chagla C. J. appears to 
have decided this point against the contention of the 
petitioner. 


It was next urged that under section 4 (3) the 
order made by the District Magistrate shall not, unless 
the Provincial Governinent by special order otherwise 
direct, remain in force for more than three months, It 
was argued that the period of three months itself was 
unreasonable as the externee had no remedy during 
that time.| It was contended that when the Provincial 
Government directed the renewal of the order no limit 
of time was prescribed by. the legislature for the dura- 
tion of the order. The order therefore can be in opera- 
tion for an indefinite period. This was argued to be 
an unreasonable restriction on the exercise of a citizen’s 
right. In this connection it may be pointed out that 
in respect of preventive detention, which is a more 
severe restriction on the right of the citizen, the Consti- 
tution itself under article 22 (4) to (7) permits preven- 
tive detention for three months without any remedy. 
The period of three months therefore prima facie does 
not appear unreasonable. Under the proviso to section 
4 (5) the Provincial Government is not permitted to 
direct the exclusion or removal from the Province of a 
person ordinarily residing in the Province, and similarly 
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the District Magistrate is not permitted to order the 
exclusion or removal! of a person ordinarily resident in 
his district from that district. This is a great safe- 
guard provided under the East Punjab Public Safety 
Act. The further extension of the externment order 
beyond three months may be for an indefinite period, 
but in that connection the fact that the whole Act is to 
remain in force only up to the 14th August, 1951, can- 
not be overlooked. Moreover, _ this whole argument is 
based on the assumption that the Provincial Govern- 
ment when making the order will not perform its duty 
and may abuse the provisions of the section. In my 
opinion, it is improper to start with such an assump- 
tion and decide the legality of an Act on that basis. 
Abuse of the power given by a law. sometimes occurs ; 
but the validity of the law cannot be contested because 
of such an apprehension. In my opinion, — therefore, 
this contention of the petitioner cannot be accepted. 


It'was next argued that there is no provision in 
the Act for furnishing grounds of externment to the 
citizen. Section 4 (6) provides that when an extern- 
ment order has been made its grounds may be com- 
municated to the externee by the authority making 
the order and in any case when the order is to be 
enforced for more than three months he shall have a 
right of making a representation which shall be 
referred to the advisory tribunal constituted under 
section 3 (4). While the word “may” ordinarily 
conveys the idea of a discretion and not compulsion, 
reading it with the last part of the clause it seems that 
when an externment order has to be enforced for more 


_ than three months an absolute right is given to the 


externee to make a representation. He cannot make a 
representation unless he has been furnished grounds for 
the order. In noother part of the Act a right to obtain 
the grounds for the order in such a case is given to 
him. Therefore, that right has to be read as given 
under the first part of section 4 (6). That can be done 
only by reading the word “may” for that purpose as 
having the meaning of “shall”. If the word “may” 
has to be so read for that purpose, it appears to be 
against the well-recognised canons of construction to 
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read the same “may” as having a different meaning 
when the order is to be in force for less than three 
months. I do not think in putting the meaning of 
“shall” on “may” in the clause, Iam unduly strain- 
ing the language used in the ee ‘So read this 
argument must fail. 


It was next argued that there is no provision in 
the Act showing what the advisory board has to do 
when it receives a representation. A reference to the 
‘ advisory board necessarily implies a consideration of 
the case by such board. The absence of an express 


statement to that effect in the impugned act does not 
invalidate the Act. 


It was finally contended on behalf of the petitioner 
that the grounds forthe externment order supplied to 


him are vague, insufficient and incomplete. The 
grounds are stated as follows :— 


“Your activities generally and _ particularly _ since 
the recent trouble in East and West Bengal have been 
of a communal nature tending to excite hatred between 
communities and whereas in the present composition 
of the population of Delhi and the recent communal 
disturbances of Delhi feelings are roused between the 
majority and minority communities your presence 
and activities in Delhi are likely to prove prejudicial 
to the maintenance of law and order, it is considered 
necessary to order you to leave Delhi. 


These grounds cannot be described as vague, 
insufficient or incomplete. It is expressly stated that 
the ‘activities of the petitioner, who is the President of 
the Hindu Mahasabha, since the recent disturbances 
between two communities in the East and West 
Bengal have particularly been of a communal nature 
which excites hatred between the communities. It is 
further stated that having regard to the recent disturb- 
ance in. Delhi, the population of which is composed of 


both these communities, the excitement of such hatred. 


is likely to be dangerous to the peace and maintenance 
of law and order. Apart from being vague, I think 
that these grounds are specific and if honestly believed 
can support the order. The argument that the order 


1950 


Dy. NB. Khare 


We 
The Sete of Delke 


Kenia C. 3. 


1950 


Dr. N. B. Khare 
v. 


The State of Delhi 


Kania C. 7. 


Fazi Ali 7. 


Patanjali Sastri J. 


Mokajan J 


Mukherjea j. 


528 SUPREME COURT REPORTS [1950] 


was served to stifle oppostition to the Government 
policy of appeasement has little bearing because the 
District Magistrate of Delhi is not concerned with the 
policy of the Government of appeasement or otherwise. 
The order is made because the activities of the peti- 
tioner are likely to prove prejudicial to the maintenance 
of law and order and the grounds specified have 
a direct bearing on that conclusion of the District 
Magistrate. I therefore think that this contention of 
the petitioner must be rejected. 


The result is that the petition fails and is dismissed. 
Fazit Aur J.—I agree. 


Patanyatt Sastri J—I agree that this applica- 
tion must fail, As I share the views expressed by my 
Lord in the judgment just delivered by him on the 
reasonableness of the restrictions imposed by the im- 
pugned legislation whichever construction of article 19 
(5) of the Constitution is adopted, I consider it un- 
Necessary tO express any opinion on the true scope of 
the judicial review permitted under that article, and 
I hold myself free to deal with that point when it 
becomes necessary to do so. 


Manayjan J.—I concur in the judgment which my 
brother Mukherjea is delivering and for the reasons 
given by him I allow the petition and quash the order 
of externment. 


Mouxuerjea J.—This is an application under 
article 32 of the Constitution, praying for quashing of 
an externment order made by the District Magistrate 
of Delhi, against the petitioner Dr. N. B. Khare, on 
31st March, 1950,-by which the latter was directed to 
remove himself immediately from the Delhi District 
and not to return to that District so long as the order 
remained in force. The order is for three months at 
present. Complaint was also made in the petition in 
respect of another and a subsequent order passed by 
the Government of Madhya Bharat which was served 
on the petitioner on hts way to Nagpur and = which 
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directed him to reside within the limits. of the Nagpur 
Municipality and not to leave that area without the 
permission of the District Magistrate of that place. 
This order of the Government of Madhya Bharat, we 
are told, has since been withdrawn and we are not 
concerned with that order or the Act under which it 
was passed in the present proceeding. 


The substantial contention raised on behalf of the 
petitioner is that the particular provision of the East 
Punjab Public Safety Act, 1949,-under which the 
District Magistrate of Delhi purported to make the 
externment order, became void and ceased to be opera- 
tive after the new Constitution came into force, by 
reason of these provisions being inconsistent with the 
fundamental rights guaranteed under article 19 (1) (d) 
of the Constitution read with clause (5) of the same 
article. The argument is that any order . passed under 
such void legislative provisions must necessarily be 
void and of no effect in law. 


In order to appreciate the merits of this contention, 
it may be convenient to advert to the material provi- 
sions of the East Punjab Public Safety Act which are 
alleged to have become void as well as to the articles of 
the Constitution, upon which reliance has been placed 
by the learned-counsel for the petitioner. 


The East Punjab Public Safety Act came into 
force on 29th March, 1949, and its object; as stated in 
the preamble, is to provide for special measures to 
ensure public safety and maintenance of public order. 
Section 4 (1) of the Act provides : 


“The Provincial Government or the District 
Magistrate, if satisfied with respect to any particular 
person that with a view to preventing him from acting 
In any manner prejudicial to the public safety or the 
maintenance of public: order it is necessary so to do, 
may, by order in writing, give anyone or more of the 
following directions, namely that such person.......... 

(c) shall remove himself from, and shall not 
return to, any area that may be specified in the 
order.” 
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Sub-section (3) of the section lays down that 

“An order under sub-section (1) made by the 
District Magistrate shall not, unless the Provincial 
Government by special order otherwise directs, remain 
in force for more than three months from the making 
thereof,” 

The contention of the petitioner is that the _ restric- 
tive provisions mentioned above, under which a person - 
could be removed from a particular area or prohibited 
from returning to it are inconsistent with the funda- 
mental right guaranteed by article 19 (1) (d) of the 
Constitution under which all citizens shall have the 
right “to move freely throughout the territory of 
India.” This right indeed is not absolute and the 
extent to which it could be curtailed by legislation is 
laid down in clause (5) of article 19 which runs as 
follows : 

“Nothing in sub-clauses (d), (e) and (f) of the said 
clause shall affect the operation of any existing law in 
so far as it imposes, or prevent the State from making 
any law imposing reasonable restictions on the 
exercise of any of the rights conferred by the © said 
sub-clauses either in the interests of the general public 
or for the protection of the interests of any Scheduled 
Tribe.” 


Thus the primary question which requires con- 
sideration is, whether the impugned legislation which 
apparently seems to be in conflict with the fundamental 
right enunciated in article 19 (1) (d) of the Constitution 
is protected by clause (5) of the article, under which a 
law would be valid if it imposes reasonable restrictions 
on the exercise of the right in the interests of the 
general public. It is not disputed that the question of 
reasonableness is a justiciable matter which has to be 
determined by the Court. If the Courts hold the 
restrictions imposed by the law to be reasonable, the 
petitioner would certainly have no remedy. If, one the 
other hand, they are held to be unreasonable, article 
13 (1) of the Constitution imposes a duty upon the 
Court to pronounce the law to be invalid to the extent 
that it is inconsistent with the fundamental rights 
guaranteed under Part HI of the Constitution. 
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It has been urged, though somewhat faintly, by 
the learned Attorney-General that the right of 
free movement throughout the Indian territory as 
enunciated in article 19 (1) (d) of the Constitution 
contemplates nothing else but absence of inter-State 
restrictions, which might prevent citizens of the Indian 
Union from moving from one State to another. A law 
which does not impose barriers of this kind, it 
is said, cannot be inconsistent with the fundamental 
right secured by this clause. Such a restricted  inter- 
pretation is, in my opinion, not at all warranted by 
the language of the sub-clause, What article 19 (1) (d) 
of the Constitution guarantees is the free right of all 
citizens to go wherever they like in the Indian territory 
without any kind of restriction whatsoever. They 
can move not merely from one State to another but 
from one place to another within the same State and 
what the Constitution lays stress upon is that the 
entire Indian territory is one unit so far as the citizens 
are concerned. Clause (c) of section 4 (1) of the East 
Punjab Public Safety Act, 1949, authorises the Provin- 
cial Government or the District Magistrate to direct 
any person to remove bimself from any area and pro- 
hibit him from entering the same. On the face of it 
such provision represents an- interference with the 
fundamental right guaranteed by article 19 (1) (d) of 
the Constitution. The controversy, therefore, narrows: 
down to this, whether the impugned legislation is 
saved by reason of its being within the permissible 
limits prescribed by clause (5) of article 19. 


With regard to clause (5), the learned Attorney- 
General points out at the outset that the word  “reason- 
able” occurring in the clause qualifies “restrictions” and 
not “law”. It is argued that in applying the clause, 
ali that we have to see is whether the restrictions that 
are imposed upon the exercise of the right by law are 
reasonable or not and we have not to enquire into the 
reasonableness or otherwise of the law itself. The 
reasonableness of the restrictions can be judged,  ac- 
cording to the learned Attorney-General from the 
nature of the restrictions themselves and not from the 
manner in which or the authorities by which they are 
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1950 imposed. The question whether the operation of the 
— law produces hardship in individual cases is also a 

Dr..N. B. Khare matter which is quite irrelevant to our enquiry. 
is I do agree that in clause (5) the adjective ‘reason- 


The State of Delhi aie? is predicated of the restrictions that are imposed 
Actin: by law and not of the law itself; but that does not 
herjea F. 2 ae . 
mean that in deciding the reasonableness or otherwise 
of the restrictions, we have to confine ourselves to an 
examination of the restrictions in the abstract with 
reference merely to their duration or territorial extent, 
and that it is beyond our province to look up to the 
circumstances under which or the manner in which 
the restrictions have ‘been imposed. It is not possible 
to formulate an effective test which would enable us 
to pronounce any particular restriction to be reasonable 
or unreasonable per se. All the attendant  circum- 
stances must be taken into consideration and one 
cannot dissociate the actual contents of the _ restrictions 
from the manner of their imposition or the mode of 
Putting them into practice. The question of reason- 
ableness of the restrictions imposed by.a law may 
arise as much from the substantive part of the law as 
from its procedural portion. Thus, although I agree 
with the learned Attorney-General that the word 
“reasonable” in clause (5) of article 19 goes with 
“restrictions” and not with “law”, I cannot accept 
his suggestion as regards the proper way of determining 
the reasonableness of the restrictions which a legislation 
might impose upon the exercise of the right of free 
movement. 
Coming now to the provisions of the impugned 
Act, Mr. Banerjee’s main contention is that section 4 
(1) (c) of the East Punjab Public Safety Act, which 
provides for passing of orders removing a person from 
a particular area, on the satisfaction of the Provincial 
Government or the District Magistrate, cannot be a 
reasonable piece of {legislation inasmuch as the only 
pre-requisite for imposition of the restrictions is the 
personal satisfaction of ‘certain individuals or authori- 
tics, the propriety or reasonableness of which cannot. be 
tested by the application of any external rule or stand- 
ard. It is said that any law which places the liberty - 
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of a subject at the mercy of an executive officer, how- 
ever high placed he might be and whose action cannot 
be reviewed by a judicial tribunal, is an arbitrary and 
not a reasonable exercise of legislative powers. The 


contention requires careful examination. 


It is not disputed that under clause (5) of article 
19, the reasonableness of a challenged legislation has 
to. be determined by a Court and the Court decides 
such matters by applying some objective standard 
which is said to be the standard of an average prudent 
man. Judged by such standard which-is sometimes 
described as an external yard-stick, the vesting of 
authority in particular officers to take prompt action 
under emergent circumstances, entirely on their own 
responsibility or personal satisfaction, is not necessarily 
unreasonable. One has to take into account the whole 
scheme of the legislation and the circumstances under 
which the restrictive orders could be made. The 
object of the East Punjab Public Safety Act is to pro- 
vide for special measures to ensure public safety .and 
maintenance of public order. Under section 4 (1) (c) 
of the Act, the Provincial Government or the District 
Magistrate may make an order directing the removal 
of a certain person from a particular area, if they are 


satisfied that such order is necessary to prevent such . 


person from acting in any way prejudicial to public 
safety .or maintenance of public order. Preventive 
orders by their very nature cannot be made after any 
judicial enquiry or trial.’ If emergent steps have got 
to be taken to prevent apprehended acts which are 
likely to jeopardise the interests or safety of the public, 


_ somebody must be given the power of taking the initial 


steps on his own responsibility; and no _ reasonable 
objection could be taken if the authority, who is given 
the power; is also entrusted with the responsibility of 
maintaining order and public peace in any particular 
district or province. The preventive provisions of the 
Criminal Procedure Code-are based on similar principle. 
In my opinion, therefore, the provision of section 4 (1) 
(c) of the East Punjab Public Safety Act cannot be 
pronounced to be unreasonable, simply because the 
order could be passed by the Provincial Government 
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or the District Magistrate on their own personal satis- 
faction and not on materials which satisfy certain 
objective tests. 


But though certain authorities can be invested 
with powers to make the initial orders on their own 
satisfaction in cases of this description, the position 
would certainly be different if the order thus made is 
allowed to continue for any indefinite period of time 
without giving the aggrieved person an opportunity to 
say what he has got to say against the order. J have 
already -set out the provisions of sub-section (3) of 
section 4 which deals with duration of the orders 
made under the various clauses of sub-section (1). It 
will be seen from this sub-section that there is absolute- 
ly no limit as to the period of time during which 
an externment order would remain in force if the grder 
is made by the Provincial Government. The Provincial 
Government has been given unlimited authority in 
this respect and they can keep the order in force as 
long as they chose to do so. As regards orders made 
by a District Magistrate, the period indeed has been 
fixed at three months; but even here the Provincial 
Government is competent to extend it to any length of 
time by means of a special order. The law does not 
fix any maximum period beyond which the order can- 
Not continue; and the fact that the Act itself would 
expire in August, 1951, is, in my opinion, nota rele- 
vant matter for consideration in this connection at all. 
T have no hesitation in holding that the provision of 
sub-section (3) of section 4 is manifestly unreasonable 
and cannot be supported on any just ground. One 
could understand that’ the exigencies of circumstances 
might justify. the vesting of plenary powers on certain 
authorities which could pass orders on their own per- 
sonal satisfaction temporarily and for a short period of 
time; but if these orders are to continue indefinitely, 
it is only fair that. an opportunity should be given to 
the person against whom such order is made to say 
what he has to say in answer to the allegations made 
against him. There may not be an investigation by a 
regular Court but it is necessary that the aggrieved 
person should be given a fair hearing and that by an 
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impartial tribunal. The provision of the impugned 
Act which has bearing on this point is contained in 
sub-section (6) of section 4 and it runs as follows : 


“When an order has been made in respect of 
any person under any of the clauses under section 4, 
sub-section (1), or sub-section (2) the grounds of it 
may be communicated to him by the authority making 
the order and in any case, when the order is to be in 
force for more than three months, he shall have a right 
of making a representation which shall be referred to 
the Advisory Tribunal, constituted under section 3, 
sub-section (4).” ; 


It will be noted that the first part of the sub- 
section ‘makes it entirely optional with the authorities 
to communicate the grounds, upon which the order 
is made, tothe person affected by it. The grounds 
need not be communicated at all if the authorities 
so desire. As regards the right of representation the 
latter part of the sub-section seems to imply that when 
the order is to remain in force for more than three 
months, the right of representation should be given to 
the aggrieved person and the representation shall be re- 
ferred for consideration to the advisory tribunal consti- 
tuted under section 3, sub-section (4), of the Act. 
The right, however, is purely illusory as would appear 
from the fact that even in cases where the order is to 
be operative for more than three.months, there is no 
obligation on the part of the authorities ‘o communi- 
cate to the person the grounds upon which the order 
was made. The aggrieved person consequently may 
not at all be apprised of the allegations made against 
him and it will be impossible for him to make any 
adequate or proper representation, if he is not told 
on what grounds the order was passed. In my opinion, 
this is an equally unreasonable provision and_ neither 
sub-section (3) nor sub-section (6) of section 4 of the 
Act can be said to have imposed restrictions which are 
reasonable’ in the interests of the general public. My 
conclusion, therefore, is that under article 13 (1) of the 
Indian. Constitution, these provisions of the Act became 
void and inoperative after the Constitution came into 
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force, and consequently the order made by the District 
Magistrate in the present case cannot stand. 


I would, therefore, allow the application and 
quash the externment order that has been passed 
against the petitioner, 


Petition dismissed. 


Agent for the petitioner: Ganpat Rai. 
Agent for the opposite party : P. A. Mehta. 
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[Ser Harmar Kania C. J., Satryiw Faze Aut, 
PaTANJALI Sastr1, MEHR CHAND MAHAJAN 
and Muxueryea J J.] 


Indian Stamp Act (Il of 1899), ss. 57, 59 (2)—Reference to 
High Court—Nature of power .to refer—Duty to refer on request 
of party affected—Order directing Chief Controlling Authority 
to refer—Whether “matter concerning revenues’ —Jurisdiction 
of Original Side of High Court—Government of India Act, 1935, 
s. 266 (1). 


The power conferred on the Chief Revenue Authority by 
Sec. 57 of the Indian Stamp Act, to make a reference to the High 
Court is not intended for the benefit of the Revenue Authority 
alone, but ensures, also for the benefit of the party affected by the 
assessment. It is therefore coupled with a duty to make a 
reference when he is called upon to do so by the party affected, and 
if he declines to do so, it is within the power of the Court to 


direct him to discharge that duty and make a reference to the 
Court. 


Alcock Ashdown & Co., Ltd. v. Chief Revenue Authority 
(50 LA. 227) and Julius v. Bishop of Oxford (5 A.C. 214) applied. 
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The power conferred on the Chief Revenue Authority by 
Sec. 57 of the Indian Stamp Act, to make a reference to the High 
Court is not intended for the benefit of the Revenue Authority 
alone, but ensures, also for the benefit of the party affected by the 
assessment. It is therefore coupled with a duty to make a 
reference when he is called upon to do so by the party affected, and 
if he declines to do so, it is within the power of the Court to 


direct him to discharge that duty and make a reference to the 
Court. 


Alcock Ashdown & Co., Ltd. v. Chief Revenue Authority 
(50 LA. 227) and Julius v. Bishop of Oxford (5 A.C. 214) applied. 
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The order of a High Court to a revenue officer to do his duty 
would not be the exercise of original jurisdiction in a matter 
concerning the revenue within the meaning of Sec. 226 of the 
Government of India Act, 1935, and the jurisdiction of the High 
Court to direct the Chief Controlling Revenue Authority to’ make 
a reference under Sec. 57 of the Stamp Act was not barred by 
Sec. 226 of the Government of India Act. 


The fact that the proceedings had passed beyond the stage 
nf enforcing payment does not prevent the High Court from 
directing the Revenue Authority to make a_ reference, for, if the 
opinion of the Court on the reference is against the Revenue Autho- 
- rity he will have to refund whatever has been recovered in excess, 
under Sec. 59 (2) of the Act. . 


AppraL from the High Court of Judicature at 
Bombay : Civil Appeal No. XII of 1950. 

' This was an appeal from a judgment and order of 
the High Court of Bombay (Chagla, Acting C. J. and 
Bhagwati J.) dated 2nd September, 1947, in Appeal 
No. 60 of 1946. The facts are fully set out in the 
judgment. 

C. K. Daphtary, Advocate-General of Bombay 
(M. M. Desai, with him) for the appellant. 

M. C. Setalvad, Attorney-General for India (SS. 
Ragnekar, with him) for the respondent. 


1950. May 27. The judgment of the Court was 
delivered by . . 


Kania C, J.—This is an appeal from a judgment 
of the High Court at Bombay and it relates to the 
jurisdiction of the Court to direct ‘the Chief Controlling 
Revenue Authority and the Superintendent of Stamps 
at Bombay to state a case for the opinion of the Court 
under section 57 of the Stamp Act. 


The respondent company, for its business, 
borrowed money from the Central Bank of India Ltd. 
at Bombay. In order to secure the loan a document 
was executed on the 22nd of March, 1945, with a 
stamp of Rs. 16-8-0, on the footing that it was a deed 
of; hypothecation without possession of the goods. 
When the deed was sent to the Sub-Registrar for 
registration le impounded the same and sent it to the 
Stamp Office. The Assistant Superintendent of Stamps 
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wrote to the respondent that the document was a 
mortgage with possession, chargeable with duty under 
article 40 (a) of the Schedule and inquired why it 
was not duly stamped before execution. The respond- 
ent’s solicitors in their reply contended that the 
document was not, and was never intended by the 
parties to be, a mortgage with possession. They 
pointed out that no possession of the property had 
been given or was intended to be given, except in 
certain contingencies and therefore the document was 
properly stamped. In reply the Assistant Superin. 
tendent intimated that the document was chargeable 
with duty of Rs. 56,250 and a penalty of Rs. 5,000 
had been imposed. The respondents were asked to 
pay the amount forthwith. On the 27th July, 1945, 
the respondent filed a suit against the Central Bank 
contending that the document was not a mortgage 
with possession. It was alleged that since a doubt 
had arisen as to whether the document gave effect to 
the common intention of the parties the Court’s 
directions were sought for and if the Court found that 
the document as framed did not give effect to the said 
common intention of the parties the instrument may 
be rectified. On 9th August, 1945, the respondent’s 
solicitors informed the Assistant Superintendent 
that such a suit had been filed and requested 
that the demand for payment of stamp duty and 
penalty may not be pressed under the circum- 
stances. In the further correspondence, on_ behalf 
of the appellant, the demand was reiterated and 
resort to the coercive procedure oof section 48 of the 
Stamp Act was threatened. The Collector thereafter 
sent a letter to the respondents on the 17th January, 
1946, demanding payment. On the 25th of January, 
1946, the suit filed by the respondent was disposed of 
by the Court and the rectification as prayed was ord- _ 
ered. The respondent’s solicitors immediately intimated 
the result of the suit to the Assistant Superintendent 
and sent a copy of the deed showing the rectificatioris 
made inthe original document. A similar letter was 
also sent to the Collector of Bombay. On the Ist 
February, 1946, the respondent’s solicitors enquired of 
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the Assistant Superintendent of Stamps whether he 
was agreeable to make a reference under section 56 (2) 
to the appellant, as the question of liability to pay the 
stamp duty and penalty involved important ques- 
tions of law. A petition on behalf of the 
respondent to the appellant was also filed on 
the 5th of February in which it was prayed 
that either the order of the Assistant Superintendent 
of Stamps be rescinded or in the alternative a case 
may be referred under section 57 of the Stamp’ Act for 
the opinion of the High Court. This petition was 
rejected on the 4th July, 1946. The respondent there- 
upon filed a petition in the High Court on the 19th of 
July, 1946, praying that a writ of certiorari way be 
issued against the appellant, or an order may be made 
against him under section 45 of the Specific Relief 
. Act, to cancel the levy of the stamp duty and penalty 
as claimed on behalf of the appellant or in the alter- 
native the appellant may be ordered under section 57 
of the Stamp Act to refer the matter to the High 
Court for its opinion. The matter came for hearing 
before Mr. Justice Blagden who did not grant the first 
relief but directed the appellant to state a case under 
section 57 of the Stamp Act to the Court for its 
opinion. The appellant filed an appeal but failed. He 
has now come in appeal to this Court. 

Two points have been urged on behalf of the ap- 
pellant. The first is whether under section 57 of the 
Stamp Act there is an obligation on the appellant to 
‘state a case, and if not whether the High Court had 
jurisdiction to give a direction to that effect. The second 
point is whether having regard to the terms of section 
226 (1) of the Government of India Act, 1935,’ the 
High Court had jurisdiction to order the appellant to 
state the case, it being a matter relating to the revenue. 
Under this head it is also argued that the matter had 
proceeded beyond the stage of assessment and had 
reached the stage of recovery. Therefore, the High 
Court of Bombay had no jurisdiction to pass the order 
it did. The material part of section 57 of the Stamp 
Act runs as follows : 

“57. (1) The Chief Controlling Revenue-authority 
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may state any case referred to it under section 56, 
sub-section (2), or otherwise coming to its notice, and 
refer such case, with its own opinion thereon— 

* * * * 


(b) if it arises in the Province of Bombay, to 
the High Court at Bombay;...... ” 


Section 226 (1) of the Government of India Act, 
1935, runs as follows :— 


“226. (1) Until otherwise provided by Act of the 
appropriate legislature, no High Court shall have any 
original jurisdiction jn any matter concerning the 
revenue, or concerning any act ordered or done in the 
collection thereof according to the usage and _ practice 
of the country or the law for the time being in force.” 


On behalf of the appellant it is contended that 
the very words of section 57 of the Stamp Act show 
that it is a power given to the appellant to state a 
case and it is not an obligation. The section is framed 
and worded only to give the benefit thereof to the 
appellant and it is not for the benefit of any other 
party. The word “may” used in the section was 
deliberately used for that purpose. It was pointed 
out that under section 56 (2) of the Stamp Act if the 
Collector felt doubt as to the amount of duty with 
which the instrument was chargeable “he may draw 
up a statement of the case and refer it with his opinion 
for the decision of the Chief Controlling Revenue 
Authority”. Similarly under section 60 if any Court 
felt doubt as to the amount of duty to be paid it was 
given power to draw up a statement of case for the 
opinion of the High Court. It was argued that both 
these sections gave only power to the Collector and thé 
Court to make a reference for their own benefit. Section 
57, it was argued, was on the same lines for the benefit 


of the appellant. In none of these, any other party 


had any right to insist on areference. It was pointed 
out that under the Stamp Act a Collector could certify 
that the document was properly stamped, although 
it was not sufficiently stamped on a true construction, 
and when such a certificate was given the Controlling 
Authority could do nothing. He had ‘not even the 
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power to refer that case to the Court to levy a higher 
stamp duty. For these reasons, it was contended that 
the scheme of the Stamp Act was materially different 
from the scheme of the Income Tax Act. 

In our opinion the appellant’s contentions are 
unsound. The first contention that section 57 of the 
Stamp Act gives only a discretion and does not cast a 
duty on the appellant to make a reference overlooks 
the fact that the appellant has not to make a reference 
only when he is in doubt about his decision or conclu- 
sion. In his conclusion the party liable to pay the 
assessed stamp duty is materially interested. The 
appellant’s decision is not necessarily based only on 
the reading of the entries in the Schedule to the Stamp 
Act. As in the present case, the question under what 
item stamp duty is leviable may depend on the true 
construction of a document. It may also involve the 
decision of the question, as in the present case, as to 
what is the effect of the Court’s order directing a recti- 
fication of the instrument. It does not appear, on 
principle, sound to hold that these difficult questions 
should be left under the Stamp Act to the final decision 
of the appellant, and if the party affected by the 
assessment has a grievance there is no relief at all in 
law for him. The construction of a document is not 
always an easy matter and on the ground that it is a 
substantial question of law, parties have been permit- 
ted to take the matter up to the highest Court. If so, 
it appears difficult to start with the assumption that 
because this is a Revenue Act the decision of the 
appellant should be considered final and conclusive. 
The provisions of section 56 (2) afd section 60 giving 
power to the Collector and the Court to send a. state- 
‘ment of case to the appellant and the High Court 
respectively, in our opinion, instead of helping the 
appellant, go against his contention. In those two 
sections this power is given when the referring authority 
has a doubt to solve for himself. The absence of the 
words “feels doubt as to the amount of duty to be paid 
in respect of an instrument” in section 57 supports the 
,view that the reference contemplated under that section 
is not for the benefit. of the appellant only but .enures 
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also for the benefit of the party affected by the assess- 
ment. In our opinion, the power contained in section 
57 is in the nature of an obligation or is coupled with 
an obligation and under the circumstances can be de- 
manded to be used‘ also by the parties affected by the 
assessment of the stamp duty. 


Our attention has been drawn in this connection 
to the decision of the Judicial Committee of the Privy 
Council in-Alcock, Ashdown & Co. Ltd. v. Chief Revenue 
Authority, Bobmay (*). In that case a question arose 
about anassessee’s right to ask the Commissioner of 
Income Tax to state a case for the opinion of the Court 
under section 51 of the Indian Income Tax Act, 1918. 
The material part of that section was in these terms :— 


“51. (1) If, in the course of any assessment under 
this Act or any proceeding in connection therewith 
other than a proceeding under Chapter VII, a question 

s arisen with reference to the interpretation of any 
of the provisions of this Act or of any rule thereunder, 
the Chief Revenue Authority may, either on its own 
Motion or on reference from any Revenue officer sub- 
ordinate.to it, draw up a statement of the case, and 
refer it, with its own opinion thereon, to the High 
Court, .and shall so refer any such question on the 
application of the dssessee, unless it is satisfied that 
the application is frinolous or. that a reference is un- 
necessary. 

(3) The High Court upon the hearing of any 
such case shall decide the questions raised thereby, 
and shall deliver its judgment thereon containing the 
grounds on which such decision is founded, and _ shall 
send to the Revenue authority by which the case was 
stated acopy of such judgment under the seal of the 
Court and the signature of the Registrar, and the 
Revenue-authority shall dispose of the case accord- 
ingly, or, if the case arose on reference from any Re- 
venue-officer subordinate to it, _ shall forward: a copy of’ 
such judgment to such officer who shall dispose of the 
case conformably to such judgment”. 


In that case, after the assessment’ was made and 
0) 501A227, | 
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the proceedings went to the Commissioner of Income 
Tax, the assessee requested that a case may be stated 
for the opinion of the Court under the aforesaid section, 
but the Commissioner refused to do so. Thereupon, 
a Rule was obtained from the High Court calling upon 
the Chief Revenue Authority, Bombay, to show cause 
why a case should not be so stated. It was argued. 
before the High Court that the Court had no jurisdic- 
tion to order the Commissioner to state a case for its 
opinion. When the matter reached the Privy Council 
the objection to the jurisdiction was put more broadly. 
Before the High Court the only question raised was 
whether the Authority had a duty, in the circum- 
stances, to state a case. The point raised before the 
Judicial Committee of the Privy Council took the form 
of saying that even if the Authority had a duty, the 
Court could not require him to exercise it; and for this 
purpose reliance was placed “upon the well-known 
general purview of the Indian Legislation which ex- 
cludes matter of revenue from the consideration of the 
ordinary civil Courts, the principle being exemplified 
in the case of Spooner v. Juddow (*) and upon section 
106 (2) of the Government of India Act, 1915. The 
judgment of the Board consisting of Viscount Haldane, 
Lord Phillimore and Lord Carson was delivered by 
Lord Phillimore. In the judgment it is stated as 
follows :—“It is said that, though under this section, 
the Chief Revenue Authority may, if he thinks fit, 
draw up a statement of the case and refer it to the 
High Court he is not bound to do so even on the appli- 
cation of the person to be assessed, if he is satisfied 
that the application is frivolous or that the reference 
is unnecessary and that the Authority has in the present 
case shown that he is satisfied that the application was 
frivolous and the reference was unnecessary.”, This 
argument was rejected by the High Court. Their 
Lordships of the Privy Council agreed with the view 
of the High Court that this was too narrow a construc- 
tion of the section. They observed: “Take first the 
case which is last in the-clause. -If the assessee applies 
for a case the Authority must state it unless he can 
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say that it is frivolous or unnecessary. He is not .to 
wait for the court to order him to doit; it will bea 
misfeasance and a breach of the statutory duty if 
he does not do it.” The judgment did not end by 
relying only on that portion of’section 51 (1) of the 
Indian Income Tax Act, 1918. It proceeds to state as 
follows :—“Put that case aside. The rule here is sup- 
ported upon the earlier part of the section. No doubt 
that part does not say that he shali state a case, it 
only says that he may. And as the learned counsel 
for the respondent rightly urged, ‘may’ does not mean 
‘shall’. Neither are the words ‘it shall be lawful’ 
those of compulsion. Only the capacity or power is 
given tothe Authority. But when a capacity or power 
is given toa public authority there may be circum- 
stances which couple with the power a duty to exercise 
it. To use the language of Lord Cairns in the case of 
Julius y. Bishop of Oxford (1): ‘There may be some- 
thing in the nature of the thing empowered to be done, 
something in the object for which it is to be done, some- 
thing in the conditions under which it is to be done, 
something in the title of the person or persons for 
whose benefit the power is to be exercised, which may 
couple the power with-a duty, and make it the duty 
of the person in whom the power is reposed to exercise 
that power when called upon to do so’. In their 
Lordships’ view, always supposing that there is a 
serious point of law to be considered, there does lie a 
ducy upon the Chief Revenue Authority to state a case 
for the opinion of the Court, and if he does not appre- 
ciate that there is such a serious point, it is in the 
power of the Court to control him and to order him to 
state a case.” 


This reasoning and conclusions, although they 
have not now the compelling force they had before the 
26th of January, 1950, are entitled to great respect. 
Apart from that, we entirely agree with that line of 
reasoning and the conclusion. In our opinion, in the 
present case the power to make a reference under 
section 57 is not only for the benefit of the appellant. 


() 5 A.C, ‘214, 222. 
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It is coupled with a duty cast on him, as a_ public 
“officer to do the right thing and when an important and 
intricate question of law in respect of the construction 
of a document arises, as a public servant it is his duty 
to make the reference. If he omits- to do so it is 
within the power of the Court to direct him to dis- 
charge that duty and make a reference to the Court. 


Mr. Daphtary on behalf of the appellant tried to 
distinguish “this case on the ground that the scheme 
of the Income Tax Act was different from the scheme 
of the Stamp Act. In our opinion, _ the observations 
quoted above and ‘the principles underlying the same 
are applicable to the duty cast on the appellant under 
section 57 of the Stamp Act-and minor points of dis- 
tinction between the schemes of the two Acts are im- 
material for the present discussion. In the words of 
Lord Cairns the very nature of the thing empowered to 
be, done by the appellant and the conditions under 
‘which he has to fix the amount of the duty, couple the 
power with the duty to state a case for the opinion of 
the Court. The provisions of section 51 (1) and (3) run 
on the same lines as section 59 of the Stamp Act. Mr. 
Daphtary next pointed out that there ‘was a difference 
in the scheme of the Act, because when the Collector 
issued a certificate under section 32, even though his 
assessment might be faulty and against the interest of 
_the State, the State or the appellant had no remedy. 
This overlooks the provisions of the section empower- 
ing the Collector to issue the certificate. The scheme 
of the Stamp Act may be briefly noticed. Chapter II 
; contains provisions about the liability of instruments 
‘to duty, of the time of stamping instruments, of valu- 
ations for duty and provisions as to the person by whom 
duty. is payable. Chapter III which contains only two 
_ sections deals with the adjudication as to stamps. The 
first (section 31) is where an instrument, whether 
‘executed or not and whether -previously stamped or 
‘not, is brought to the Collector with an application to 
‘have his opinion as to the duty with which it is charge- 
able. For obtaining that opinion the applicant has‘ to 
pay a fee., The Collector may call for information and 
take evidence. After he has done so he determines the 
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amount of the stamp duty and certifies under section 
32 that the full duty with which it is chargeable has 
been paid, It is obvious that the party applying is 
interested in obtaining the opinion and therefore he 
cannot object to the certificate of the Collector, If the 
Collector himself is in doubt he has the power under 
section 56 (2) to ask. for the opinion of the appellant. 
It is therefore clear that in respect of these two provi- 
sions under Chapter III no grievance could exist on 
either side. From section 33 and Chapter IV onwards 
there are provisions in which the opinion of the Stamp 
Officer and of the party interested in paying the stamp 
duty may come in conflict. The sections in Chapters 
IV, V and VI ending with section 61, deal with situa- 
tions arising from such difference of opinion. Section 
57 (1) falls under this heading. In our opinion, there- 
fore, this contention of the appellant fails. 


The next point urged was whether the High Court 
has jurisdiction to order the Revenue Authority to 
state a case in face of the provisions of section 226 of 
the Government of India Act, 1935. The argument 
was urged in two parts: Firstly, that this being a 
revenue matter, the jurisdiction of the Court was ex- 
cluded. Secondly, that the matter had ceased to be in 
the stage of assessment but had reached the stage of col- 
lection of stamp duty. On that ground the present case 
was sought to be distinguished from Alcock’s case (7). 
In our opinion this argument of the appellant must also 
fail. A similar argument based on the wording of the 
corresponding section 106 (2) of the Government of 
India Act, 1915, as mentioned above, was urged in 
Alcock’s case (1). On that point their Lordships observed 
as follows :—“Upon the point thus broadly stated 
their Lordships have no difficulty in pronouncing 2 
decision. To argue that if the legislature says that a 
public officer, even a revenue officer, shall do a thing 
and he, without cause or justification, refused to do 
that thing, yet the Specific Relief Act would not be 
applicable and there would be no power in the Court 
to compel him to give relief to the subject is to state a 
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proposition to which their Lordships must refuse 
assent.” In dealing with the argument that because 
of section 106 (2) of the Government of India Act, 1915 
the High Court had no jurisdiction to make the order, 
the Board observed as follows:—“In their Lordships’ 
view the order of a High Court to a revenue officer to do 


his statutory duty would not be the exercise of original. 


jurisdiction in any matter concerning the revenue.” In 
our opinion, ‘in the present case also the respondent seeks 
the Court’s intervention to make the appellant perform 
his statutory duty to state a case. That is not exercis- 
ing the original jurisdiction of the Court in any matter 
concerning the revenue. It is only asking the appellant 


t6 perform his statutory duty. The further ‘argument . 


that the proceedings in this case had passed beyond 
_ the stage of assessment and had ‘reached the stage of 
.. enforcing payment is again irrelevant because by the 
-relief granted by the High Court no attempt is made 
‘to obstruct the Revenue Authority in the discharge 


of his duties. At one stage. an injunction was. granted . 


against the appellant but that has been cancelled. In 
fact, this aspect of the discussion is only academic 
because if payment is enforced and the opinion of the 
Court, on the statement of the case is against the 
appellant, he will have to act in conformity with that 
opinion under section 59 (2) of the Stamp Act and 
refund whatever may be held to be recovered in excess. 


_ _In our opinion therefore the contentions of the 
appellant fail and the appeal is dismissed with costs. 


Appeal dismissed. 


Agent for the appellant : R..S. Narula. 
Agent for the respondent: Tanubhai C. Desai. 
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RACHPAL MAHRAJ 


v. 
BHAGWANDAS. DARUKA 
and OTHERS 


{Suet Harmar Kania C. J., Patanygari Sastrt 
and Das J J.] 


Indian Registration Act (XVI of 1908), s. 17—Transfer of 
Property Act (IV of 1882), s. 58 (f)—Memorandum of deposit 
of ttle deeds—When compulsorily registrable. 


The question whether a memorandum of deposit of title 
deeds is compulsorily registrable under section 17 of the Indian 
Registration Act, 1908, as an instrument creating an interest in 
immoveable property, depends on whether the parties intended to 
reduce their bargain regarding the deposit toe the form of a 
document. If so, the document requires registration. If, on the 
other hand, its proper construction and the surrounding circum- 
stances lead to the conclusion that the parties did not intend to 
do so, there being no express bargain, the contract to create 
the mortgage arises by implication of the law from the deposit 
itself with the requisite intention, and the document, being 
merely evidential does not require registration. The time factor 
is not decisive. 


Where accounts relating to the appeilant’s dealings with the 
respondents were taken on a certain date and the appellant gave 
certain title deeds to the respondents for being held as security 
for the amounts then found due and which may become due, and 
on the same day the appellant gave a memorandum to the 
respondents in the form of a letter addressed to the respondents 
which stated : “We write to put on record that to secure the 
repayment of the money already due to you from us on account 
of the business transactions between yourselves and ourselves 
and the money that may hereafter become due on account of 
such ‘transactions we have this day deposited with you the 
following title deeds relating to our properties at...... with intent to 
create an equitable mortgage on the said properties to secure 
all moneys including interest that may be found due....” ’ 


Held that the parties did not intend to create a charge by 
the .execution of the document, but merely to record a transaction 
which had already been concluded and under which rights 
and liabilities had already been created and the document did 
not require registration. 
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Obla Sundarachariar v. Narayana Ayyar (58 I. A. 68) and 1950 
Hart Sankar Paul v. Kedar Nath Saha (66 I. A. 184) referred to. otal 
ai 


Apprat (Civil Appeal No. LXVII of 1949 from a sailed 


. . Vv. 
Judgment and Decree of the High Court of Judicature Bhoswandes 


at Patna dated the llth March, 1947, in F. A. No. 218 Diniks 
of 1944. The material facts appear from the judgment. Mea Oihaes 


Shiva Prasad Sinha (Sri Kishan, with him) for the ae 
appellant. 


B. K. Saran for the 1st respondent. 
Respondents 2 to 13 did not enter appearance. 


1950. May 5. The jadgment of the Court was 
delivered by 


PatanyaLt Sastrt J.—This appeal arises out of  Patanjali Sa:tri 7. 
a suit brought by the respondents against the appel- 
lant and other members of ‘his joint family to enforce 
a mortgage alleged to have been created by the appel- 
lant by deposit of title deeds on the 23rd October, 1936, 
at Calcutta. 

The short point for determination in the appeal is 
whether the memorandum signed and delivered by 
the appellant on 23rd October, 1936, and relied upon 
by the respondents as evidencing the creation of the 
mortgage was compulsorily registrable under section 17 
of the Indian Registration Act, 1908, and, not haying 
been registered, was inadmissible in evidence to prove 
the mortgage. The Subordinate Judge of Darbhanga 
who tried the suit, and the High Court at Patna on 
appeal, held that the document did not require registra- 
tion and was admissible in evidence, and accordingly 
decreed the suit. 

The question turns on the proper construction of 
che memorandum and the circumstances under which 
it was delivered to the respondents. According to the 
evidence of the respondents’ witnesses which has been 
accepted. by the Courts below, the accounts relating te 
the appellant’s dealings were examined on the 23rd 
October, 1936, and a large sum was found due to the 
respondents who demanded payment. The appellant 
thereupon brought and gave certain documents, being 
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title deeds relating to immovabie _ properties belonging 
to his family, for the purpose of being held as security 
for the amounts then due and to become due on 
further dealings. A draft of the memorandum was 
thereafter prepared which the appellant took with 
him to be shown to his lawyer and he returned in. the 
afternoon, and signed and delivered it to the respond- 
ents. All this took place in Calcutta) The memo 
randum is in the form of a letter addressed to the 
respondents’ firm and is in the following terms : 


“We write to put on record that to secure the re- 
payment of the money already due to you from us on 
account of the business transactions between your- 
selves and ourselves and the money that may _here- 
after become due on account of such _ transactions 
we have this day deposited with you the following title 
deeds in Calcutta at your. place of business at No. 7 
Sambhu Mullick Lane, relating to our properties at 
Samastipur with intent to create an equitable 
mortgage on the said properties to secure all moneys 
including interest that may be found due and payable 
by us to you on account of the said transactions........ 


A mortgage by deposit of title deeds isa form of 
mortgage recognised by section 58 (f) of the Transfer 
of Property Act which provides that it may be effected 
in certain towns (including Calcutta) by a person 
“delivering to his creditor or his agent documents of 
title to immovable property with intent to create a secu- 
rity thereon.” That is to say, when the debtor deposits 
with the creditor the title deeds of his property with 
intent to create a security, the law implies -a contract 
between the parties to create a mortgage, and no regis- 
tered instrument is required under Section 59 as in 
other forms of mortgage. But if the parties choose to 
reduce the contract to writing, the implication is exclud- 
ed by their express bargain, and the document will be 
the sole evidence of its terms. In such a case the 
deposit and the document both form integral parts of 
the transaction and are essential ingredients in the 
creation of the mortgage. As the deposit alone is not 
intended to create the charge and the document, which 
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constitutes the bargain regarding the <ecurity, is also 
necessary afid operates to create the charge in conjunc- 
tion with the deposit, it requires registration under 
section 17 of the Indian Registration Act, 1908, as a 
non-testamentary instrument creating an interest in 
immovable property, where the value of such property 
is one hundred rupees and upwards. The time factor is 
not decisive. The document may be handed over to 
the creditor along with the title deeds and yet may not 
be registrable, as in Obla Sundarachariar v. Narayana 
Ayyar {*) Or, it may be delivered at a later dated and 
nevertheless be registrable, as in Hari Sankar Paul v. 
Kedar Nath Saha (*) The crucial question is: Did 
the parties intend to reduce ‘their bargain regarding 
the deposit of the title deeds to the form of a docu- 
ment? If so, the document requires registration. _ If, 
on the other hand, its proper construction and _ the 
surrounding circumstances lead to the conclusion that 
the parties did not intend ‘to do so, then, there being 
no express bargain, the contract to create the mortgage 
arises by implication of the .law from the deposit itself 
with the requisite intention, and the document, being 
merely evidential does not require registration. 

There are numerous decisions, some of them not 
easy to reconcile, where this question was considered 
with reference to the document concerned in the _parti- 
cular case. It is unnecessary to review them, as the two 
latest pronouncements of the Privy Council, to which 
reference has been made, aptly illustrate cases falling 
on either side of the line. In Obla Sundarachariar v. 
Narayana Ayyar (+) a signed memorandum was deli- 
vered to the mortgagee along with the title deeds of 
certain properties deposited as security. The memoran-. 
dum stated “As agreed upon in person, I have delivered 
to you the under-mentioned documents as security,” 
and listed the title deeds deposited. It was held that 
the memorandum was no more than a mere record of 
the particulars of the deeds and did not require regis- 
tration. The criterion applied was: “No such memo- 
randum can be within the section (section 17 of the Re- 


gistration Act) unless on its face it embodies such terms — 


(1) 58 L.A. 68. (*) 661A 184, 
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and is signed and delivered at such time and place and 
in such circumstances as to lead legitimately to the 
conclusion that, so far as the deposit is concerned, it 
constitutes the agreement between the parties.” In 
Hari Sankar Paul v. Kedar Nath Saha(*) the title 
deeds were deposited accompanied by a memorandum 
when part of the advance arranged for was made. 
Some days later when the balance was advanced, 
another memorandum was delivered superseding the 
earlier one, and this was a formal document stating 
the essential terms of the transaction “hereby agreed” 
and referred to the moneys “hereby secured”. It also 
conferred an express power of sale on the mortgagee. 
Lord Macmillan, after reviewing the eariler decisions 
of the Board, held that the document required registra- 
tion, observing, “where, as here, the parties profess- 
ing to create a mortgage by a deposit of title deeds 
contemporaneously enter into a contractual agreement, 
in writing, whish is made an integral part of the 
transaction, and is itself an operative instrument and 
not merely evidential, such a document must. under | 
the statute, be registered.” 


Turning now to the memorandum before us, it is 
clear, on the face of it, that the parties did not intend 
thereby to create the charge. The document purports 
only to record a transaction which had been concluded 
and under which the rights and ligbilities had been 
orally agreed upon, No doubt it was taken by the 
respondents to show-that the title deeds of the appel- 
lant’s properties were deposited with them as security 
for the moneys advanced by them, and to obviate a 
possible plea that the deeds were left with them for 
other purposes, as indeed was contended by the appel- 
lant in his written statement, taking advantage of the 
non-registration of the memorandum in question. But 
that is far from intending to reduce the bargain to 
writing and make the document the basis of the rights 
and liabilities of the parties. In agreement with the 
High Court, we are of opinion, that the memorandum 


delivered by the appellant along with the title deeds — 


(G). 66 LA. 184. 


S.CR. SUPREME COURT REPORTS 553 


deposited with the respondents did not require regis- 1950 
tration and was properly admitted in evidence to prove — 
the creation of the charge. ee 
The appeal fails and is dismissed with costs. 1 thd 
Appeal dismissed.  Bhogwandas 
re Daruka 
Agent for the appellant : Tarachand Brijmohanlal. And Others 
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Indian Income-tax Act (XI of 1922), s. 9(1) (iv)—Income from 
property—Computation—Deductions—"Annual charge .not being 
capital charge’—"“Annual charge” and “capital .charge”, mean- 
ings of—Charge for. municipal .property tax and urban immoveable 

pperty tax—Whether deductible—-City of Bombay Municipal Act, 
1888, s. 212—Bombay Finance Act, 1932, s. 22. 


The charge created in respect of municipal property tax by 

s. 212 af the City. of Bombay Municipal Act, 1888, is an “annual 
charge not. being a capital charge” within the meaning of s. 9 (1) 
(iv) of the Indian Income-tax Act, 1922, and the amount of such 
: should therefore be deducted in computing the income from 

such property for the purposes of s. 9 of the Indian Income tax Act. 


The charge in respect of urban immoveable property tax 
cteated by the Bombay Finance Act, 1932, is similar in character 
and the amount of such charge should also be deducted. 


Tht expression “capital charge” in s. 9 (1) (iv) means a 
charge created for a capital sum, that is to say, a charge created to 
secure the discharge of a liability of a capital nature; and an 

“annual charge” means a charge to secure an annual liability. 
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The charge created in respect of municipal property tax by 

s. 212 af the City. of Bombay Municipal Act, 1888, is an “annual 
charge not. being a capital charge” within the meaning of s. 9 (1) 
(iv) of the Indian Income-tax Act, 1922, and the amount of such 
: should therefore be deducted in computing the income from 

such property for the purposes of s. 9 of the Indian Income tax Act. 


The charge in respect of urban immoveable property tax 
cteated by the Bombay Finance Act, 1932, is similar in character 
and the amount of such charge should also be deducted. 


Tht expression “capital charge” in s. 9 (1) (iv) means a 
charge created for a capital sum, that is to say, a charge created to 
secure the discharge of a liability of a capital nature; and an 

“annual charge” means a charge to secure an annual liability. 
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APPELLATE  Jurispicrion: Civil Appeal No. 
LXVI of 1949. 


Appeal from the High Court of Judicature, 
Bombay, in a reference under section 66 of the 
Indian Income-tax Act,, 1922. 


K. M. Munshi (N. P. Nathvani, with him), _ for 
the appellant. 


M. C. Setalvad, Attorney-General for India 
(H. ]. Umrigar, with him), for the respondent. 


1950. May 26. The judgment of the Court was 
delivered by 


Meur CwHanp Managan J.—This is an appeal 
against a judgment of the High Court of Judicature at 
Bombay in an income-tax matter and it raises the 
question whether municipal property tax and urban 
immoveable property tax payable under the relevant 
Bombay Acts are allowable deductions under section 9 
(1) (iv) of the Indian Income-tax Act. 


The assessee company is an investment company 
deriving its income from properties in the city of 
Bombay. For the assessment year 1940-41 the net 
income of the assessee under the head “property” was 
computed by the Income-tax Officer in the sum _ of 
Rs. 6,21,764 after deducting from gross rents certain 
payments. The company had paid during the releva 
year Rs. 1,22,675 as municipal property tax 
Rs. 32,760 as urban property tax. Deduction of t 
two sums was claimed under the provisions of section 9 
of the Acte Out of the first item a deduction in the 
sum of Rs, 48,572 was allowed on the ground that this 
item represented tenants’ burdens paid by the assessee, 
otherwise the claim was disallowed. The appeals of 
the assessee to the Appellate Assistant Commissioner 
and to the Income-tax Appellate Tribunal were un- 
successful, The Tribunal, however, agreed to refer 
two questions of law to the High Court of Judicature 
at Bombay, namely— —~ 


(1) Whether the municjpal taxes paid by the 
applicant-company are an allowable deduction under 
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the provisions of section .9 (1) (iv) of the Indian 
Income-tax Act; 

(2) Whether the urban immoveable property 
taxes paid by the applicant-company are an allowable 
deduction under section 9 (1) (iv) or under section 9 
(1) (v) of the Indian Income-tax Act. 

A supplementary reference was made covering a 
third question which. was not raised before us and it 
is not therefore necessary to refer to it. The High 
Court answered all the three questions in the . negative 
and hence this appeal. 

The question for our determination is whether the 
municipal property tax and urban immovable pro- 
perty tax can be deducted as an allowance under clause 
(iv) of sub-section (1) of section 9 of the Act. The 
decision of the point depends firstly on the  construc- 
tion of the languagé employed in sub-clause (iv) of 
sub-section (1) of section 9 of the Act, and secondly, on 
a. finding as to the true nature and character of the 
liability of the owner under the relevant Bombay Acts 
for the payment of these taxes. 

Section 9 along with the relevant clause runs 
thus :— 

“9. (1) The tax shall be payable by an assessée 
under the head ‘income from property’ in respect of 
the dona fide annual value of property consisting of 
any buildings or: lands appurtenant thereto of which 
he is the owner,...... subject to the following allowances, 
namely :— . 

(iv) where. the property is subject to a mortgage 
or other capital charge, the amount of any interest on 
such mortgage or charge; where the property is subject 
to an annual charge not being a capital charge, the 
amount of such charge; where the property is subject 
to a ground rent, the amount of such ground rent; 
and, where the property has been acquired, constructed, 
tepaired, renewed or reconstructed with borrowed 


capital, the amount of any interest payable on such 


capital }......... : 
Tt will be seen that clause (iv) consists of four sub- 
clauses corresponding to the four deductions allowed 
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under the the clause. Before the amending Act of 1939, 
clause (iv) contained only the first, third and fourth 
sub-clauses. Under the first sub-clause interest is deduct- 
ible whether the amount borrowed on the security of 
the property was spent on the property or not. There 
is no question of any capital or other expenditure on 
the property. The expression “capital charge” in the 
sub-clause cannot connote a charge on the capital, that 
is, the property assessed. That would be a redundancy 
as the opening words themselves clearly indicate that 
the charge is on ‘the property. We are therefore of 
opinion that capital charge here could only mean a 
charge created for a capital sum, ., a charge to secure 
the discharge of a liability of a capital nature. 


In 1933 the Privy Council decided the case of 
Bijoy Singh Dudhuria v. Commissioner of Income-tax 
Calcutta (+). It was not an assessment under section 9 
but an assessment on the general income of an assessee 
who was liable to pay maintenance for his step-mother 
which had been charged on all his assets by a decree 
of Court. It was nota liability voluntarily incurred 
by him but one cast on him by law. The Privy Council 
held that the amount paid by him in discharge of that 
liability formed no part of his real income and so 
should not be included in his assessment. Though the 
decision proceeded on the principle that the outgoings 
were not part of the assessee’s income at all, the framers 
of the amending Act of 1939 wanted, apparently, to 
extend the principle, so far as the assessment of pro- 
perty was concerned, even to cases where obligatory 
payments had to be made out of the assessee’s. income 
from the property charged with such payments, and 
the second sub-clause, namely, “where the property is 
subject to an annual charge not being a capital charge, 
the amount of such charge” was added. It is this 
sub-clause which the appellant invokes in support of 
its claim to deduction of the municipal and urban _pro- 
perty taxes in the present case. In view of the opening 
words of the newly added sub-clause, the expression 
“capital charge” also used therein cannot have refer- 
ence toa charge onthe property, and we think it must 

()} LL.R. 60 Cal. 1029. 
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be understood in the same sense as in sub-clause (1); 
that is to say, the first sub-clause having provided for 
deduction of interest where a capital sum is charged 
on the property, this sub-clause provides for a deduc- 
tion of annual sums so charged, such sums not being 
capital sums, the limiting words being intended to 
exclude cases where capital raised on the securiy of 
the property is made repayable in instalments. 


In Commissioner of Income-tax, Bombay v. 
Mahomedbhoy Rowji (+), a Bench of the Bombay High 
Court considered the meaning of these words. As 
regards “annual charge,” Beaumont C. J. cbserved as 
follows :— 


“The words, | think, would cover a charge to 
secure an annual liability.” 


Kania J., as he then was, said as follows :— 


“Y do not see how a charge can be annual unless 
it means a charge in respect of a payment to be made 
annually.” 

This construction of the words has been followed 
in the judgment under appeal. 


In Gappumal Kanhatya Lal vy. Commissioner of 
Income-tax (#) (the connected appeal before use), the 
Bench of the Allahabad High Court agreed with the 
construction placed on these words in the Bombay 
casc, 1.¢., the words “annual charge” mean a charge 
to secure an annual liability. It is therefore clear that 
there is no conflict of judicial decisions as to the 
meaning of the phrase “annual charge” occurring in 
section 9 (1) (iv) andthe meaning given is the natural 
meaning of these words. 

As to the phrase “capital charge”, Beaumont C. J. 
in the case above referred to took the view that the 
words mean a charge on capital. Kania J., however, 
took a different view and observed that he was not 
prepared to accept the suggestion that a document 
which provides for a certain payment to be made 
monthly or annually and charged on immoveable pro- 
petty or the estate of an individual becomes a capital 
charge. In the Allahabad judgment under appeal these 
() I.L.R. 1943 Bom. 628. (*) TL.R. 1944 All. 780. 
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words were considered as not meaning a charge on 
capital. It was said that if an annual charge means 
a chrage to secure the discharge of an annual liability, 
then, capital charge means a charge to secure the 
discharge of a liability of a capital nature. We think 


‘this construction is a natural construction of the sec- 


tion and is right. 


The determination of the point whether the taxes 
in dispute fall within the ambit of the phrase “annual 
charge not being a capital charge” depends on the 
provisions of the statutes under which they are levied. 
Section 143 of the City of Bombay Municipal Act, 
1888, authorises the levy of a general tax on all build- 
ings and lands in the city. The primary responsibility 
to pay this property tax is on the lessor (vide section 
146 of the Act). In order to assess the tax provision 
has been made for the determination of the annual 
rateable value of the -building in section 154. 
Section 156 provides for the maintenance of an 
assessment book in which entries have to be made 
every official year of all buildings in the city, their 
rateable value, the names of persons primarily liable 
for payment of the property tax on such buildings and 
of the amount for which each building has been 
assessed. Section 167 lays down that the assessment 
book need not be prepared every official year but 
public notices shall be given in accordance with  sec- 
tions 160 to 162 every year and the provisions of the 
said sections and of sections 163 and 167 shall bé ap- 
plicable each year. These sections lay down a pro 
cedure for hearing objections and complaints against 
entries in’ the assessment book. From these  pro- 
visions it is clear that the liability for the tax 
is determined at the beginning of cach official 
year and the tax isan annual one. It recurs from 
year to year. Sections 143 to 168 concern themselves 
with the imposition, liability and assessment of the 
tax for the year. The amount of the tax for the year 
and the liability for its payment having been deter- 
mined, the Act then prescribes for its collection in the 
chapter “The collection of taxes”. Section 197 provides 
that each of the property taxes shall be payable in 
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advance in half yearly instalments on each first.day of 
April and each first day of October. The provision as to 
half yearly instalment necessarily connotes an annual 
liability. In other words, it means that the annual Jiabi- 
lity can be discharged by half yearly payments. Proce- 
dure has also been prescribed for recovery of the instal- 
ments by presentment of a bill, a notice of demand and 
then distress, and-sale. Finally section 212 provides as 
follows :— 


“Property taxes due under this Act in respect of 
any building or land shall, subject to the prior pay- 
ment of the land revenue, if any, due to the provincial 
Government thereupon, be a first charge...... upon the 
said building or land......... =" 


It creates a statutory charge on the building. 
Urban immoveable property tax is leviable under 


section 22 of Part VI of the Bombay Finance Act, 1932, - 


on the annual letting value of the property. The duty 
to collect the tax is laid on the municipality and it 
does so in the same manner as in the case of the 
municipal property tax. Section 24 (2) (b) is in terms 
similar to section 212 of the Bombay Municipal Act. 
It makes the land or the building security for the 
payment of this tax also. For the purposes of section 
9 of the Indian Income-tax Act both these taxes 
namely, the municipal property tax as well as the 
urban immoveable property tax are of the same 
character and stand on the same footing. 


Mr. Munshi, the learned counsel for the appellant 
contended that both the taxes are assessed on the 
annual value of the land or the building and are annual 
taxes, although it may be that they are collected at 
intervals of six. months for the sake of convenience, 
that the income-tax itself is assessed on an annual 
basis, that in allowing deductions all payments made 
or all liabilities incurred during the previous year of 
assessment should be allowed and that the taxes in 
question fell clearly within the language of section 9 (1) 
(iv). The. learned Attorney-General, on the other hand, 
argued that although the taxes are assessed for the 


year the liability to pay them arises at the beginning 
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of each half year and unless a notice of demand is 
issued and a bill presented there is no liability to pay 
them and that till then no charge under section 212 of 
the Act could possibly arise and that the liability to 
pay being half yearly in advance, the charge is not an 
annual charge. It was also suggested that the taxes 
were a capital charge in the sense of the property be- 
ing security for the payment. We are satisfied that 
the contentions raised by the learned Attorney-General 
are not sound. It is apparent from the whole tenor 
of the two Bombay Acts that the t axes are in the 
nature of an annual levy on the property and are 
assessed on the annual value of the property each 
year. The annual liability can be discharged by half 
yearly instalments. The liability being an annual one 
and the property having been subjected to it, the pro- 
visions of clause (iv) of sub-section (1) of section 9 are 
immediately attracted. Great emphasis was laid on 
the word “due” used in section 212 of the Municipal 
Act and it was said that as the taxes do not become 
due under the Act unless the time for the payment 
arrives, no charge comes into existence till then and 
that the charge is not an annual charge. We do not 
think that this is a correct construction of section 212. 
The words “property taxes due under this Act” mean 
property taxes for which a person is liable under the 
Act. Taxes payable during the year have been made 
a charge on the property. The liability and the charge 
both co-exist and are co-extensive. The provisions of 
the Act affording facilities for the discharge of the _ liabi- 
lity do not in any way affect their true nature and 
character. If the annuaf liability is not discharged in 
the manner laid down by section 197, can it be said 
that the property cannot be sold for recovery of the 
whole amount due for the year? The answer to this 
query can only be in the affirmative, ie. that the 
property is liable to sale. 


In Commissioner of Income-tax, Bombay v. Maho- 
medhoy Rowji (+) Beaumont C. J., while rejecting the 
claim for the deduction of the taxes, placed reliance on 


@) T.L.R. 1943 Bom. 628. 
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section 9 (1) (v) which allows a deduction in respect 
of any sums paid on account of land revenue. It was 
observed that land revenue stands on the same footing 
as municipal taxes and that as the legislature made a 
special provision for deduction of sums payable in 
regard to land revenue but not in respect of sums paid 
on account of municipal taxes that circumstance indi- 
cated that the deduction was not allowable. For the 
same purpose reference was also made to the provi- 
sions of section 10 which deal with business allowances 
and wherein deduction of any -sum paid on account of 
land revenue, local rates or municipal taxes has been 
allowed. In the concluding part of his judgment . the 
learned Chicf Justice said that it was not necessary 
for him to consider what- the exact meaning of the 
words was and that it was sufficient for him to say 
that it did not cover municipal taxes which are made 
a charge on the property under section 212 of the 
Bombay Municipal Act. Without determining the 
exact meaning of the words used by the statute -it seems 
to us it was not possible to arrive at the conclusion 
that the taxes were not within the ambit of the clause. 
It is elementary that the primary duty of a Court is 
to give effect to the intention of the legislature as ex- 
pressed in the words used by it and no outside con- 
sideration can be called in aid to find that intention. 
Again reference to clause (v) of the section is not very 
helpful. because land revenue is a charge of a para- 
mount nature on all buildings and lands and _ that be- 
ing so, a deduction in respect of the amount was men- 
_ tioned ‘in express terms. Municipal taxes, on the 
other hand, do not stand on the same footing as land 
revenue. The law as to them varies from province to 
province and they may not be necessarily a charge on 
property in all cases. The legislature seems to have 
thought that so far as municipal taxes on property 
-are concerned, if they fall within the ambit of clause 
(iv), deduction will be claimable in respect of them 
but not otherwise. The deductions allowed in section 
10 under the head “Income from business” proceed on 
a different footing and construction of section 9 with 
the aid of section 10 is apt to mislead. 
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Kania J. in the above case in arriving at his. 
conclusion was influenced by the consideration that 
these taxes were of a variable character, i.¢., liable to 
be increased or reduced under the various provisions 
of the Municipal Act and that the-charge was in the 
nature of a contingent charge. With great respect, it 
may be pointed out that all charges in a way may 
be or are of a variable and contingent nature.. 
If no default is made, no charge is ever enforceable and 
whenever there is a charge, it can be increased or 
reduced during the year either by payment or by 
additional borrowing. 


In Moss Empires Ltd. v. Inland Revenue Commis- 
stoners (> it was held by the House of Lords that the 
fact that certain payments were contingent and vari- 
able in amount did not affect their character of being 
annual payments and that the word “annual” must 
be taken to have the quality of being recurrent or 
being capable of recurrence. 


In Cunard’s Trustees vy. Inland Revenue Commis- 
stoners (2) it was held that the payments were capable 
of being recurrent and were therefore annual payments 
even though they were not necessarily recurrent year 
by year and the fact that they varied in amount was 
immaterial. The learned Attorney-General in view of 
these decisions did not support the view expressed by 
Kania J. 

Reliance was placed on a decision of the High 
Court of Madras in Mamad Keyi v. Commissioner of 
Income-tax, Madras (3 .) in which moneys paid as 
urban immoveable property tax under the Bombay 
Finance Act were disallowed as inadmissible under 
section 9 (1) (iv) or 9 (1) (v) of the Indian Income-tax 
Act. This decision merely followed the view expressed 
in Commissioner of Income-tax, Bombay v. Mahomed. 
within the meaning of schedule D case HI, rule 1 (* ), 
bhoy Row; (4). and was not arrived at on any inde- 
pendent or fresh reasoning and is not of much assistance 
m the decision of the case. The Allahabad High Court 


n [1937] A.C, 785. (*) [1948] 1 AER. 150. 
( LL.R. 1944 Mad. 399. ) TL.R. 1943 Bom. 628. 
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in Gappumal Kanhatya Lal v. Commissioner of Income- 
tax (*) (the connected appeal took a correct view of 
this matter and the reasoning given therein has our 
approval. 


The result is that this appeal is allowed and the 
two questions which were referred to the High Court 
by the Income-tax Tribunal and cited above are 
answered in the affirmative. The appellants will have, 
their costs in the appeal. 


Appeal allowed. 


Agent for the appellants: M. S. Krishnamoorthi 
Sastri, 


. Agent for the respondent : P. A. Mehta. 


COMMISSIONER OF INCOME-TAX, UD. 
; Uv. 
GAPPUMAL KANHAIYA LAL 


[Saryw-Fazi Aut, PATANJALI SasTRI, 
Menr CHanp Maayan and Mouxuerjea JJ.] 


Indian Income-tax (XI of 1922), s. 9(1) (iv)—Income from 
property—Computation of annual value—Deduction of “annual 
charges not being capital charges” —Municipa] house-tax and water- 
tax—Whether deductible—Nature of such charges—U.P. Munici- 
palities Act (Il of 1916), ss. 128, 149, 177. 


The amount of house-tax and the amount of water-tax imposed 


by the municipal board of Allahabad under s. 128 of the United 
Provinces Municipalities Act, 1916, and paid by the owner as a 
lessor under s. 149 of the said Act are “annual charges not being 
capital charges to which ‘the property is subject,” within the 
meaning of s.9 (1) (iv) of the Indian Income-tax Act, 1922, and 
should therefore be deducted from the bona fide annual value of 
the property determined under sub-sections (1) and (2) of s. 9 of 
the Indian Income-tax Act. 


Judgment of the Allahabad High Court affirmed. 


New Piecegoods: Bazar Co. Ltd. v. Commissioner of 


" Income-tax, Bombay {1950} S. C. R. 553) followed. 
(1?) LLR. 1943 Bom, 628. 
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Appeat from the High Court of Judicature at 
Allahabad (Civil Appeal No. VE of 1949). 


This was an appeal from the High Court, Allahabad 
(Iqbal Ahmad C, J. and Allsop J.) dated 31st August, 
1944, in areference under section 66 of the Indian 
Income-tax Act, 1922, The facts are set out in the 
judgment. 


M. CC. Setalvad, Attorney-General for India 
(H. J]. Umrigar, with him), for the appellant. 

Gopi Nath Kunzru (K. B. Asthana, with him), 
for the respondent. 


1950 May 26. The judgment of the Court was 
delivered by 


Meur CuHanp Manajan J.—This appeal from a 
judgment of the High Court of Judicature at Allahabad 
dated 3lst August, 1944, raises the same points as have 
been discussed in Civil Appeal No. 66 of 1949 (7). The 
Income-tax Appellate Tribunal referred four questions | 
to the High Court of Judicature at Allahabad under sec- 
tion 66 (1) of the Indian Income-tax Act. These questions 
related to the year of assessment 193940. The High 
Court answered two of the questions in the affirmative 
and two in the negative. The two questions relating 
to the appeal are those that were answered in the affirm- 
ative and are as follows :— 


“Whethe: (1) the amount of house-tax and (2) 
the amount of water-tax, imposed by the Municipal 
Board of Allahabad under section 128, sub-section (1) 
clauses (i) and (x), respectively of the United Provinces 
Municipalities Act, 1916, and paid by the owner as a 
lessor under section 149 of that Act should be deducted 
as an allowance from the bona fide annual value of the. 
property determined under sub-section (1) read with 
sub-section (2) of section (9) of the Act, on the ground 
that such amount is an annual charge, which is not a 
capital charge to which the property is subject within 
the meaning of clause (iv) of sub-section (1) of section ° 
of the Act.” 


()NMew Piecegoods Bazar Co. Lid. v. Commissioner of Incomeetax, Bomba 
(1950) S.C.R. 553. 
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Under section 128 of the United Provinces Munici- 
palities Act, 1916, the municipality can impose a tax 
in the whole or any part of the municipality on the 
annual value of buildings or land or of both, anda 
water-tax on the annual value of buildings or land or 
of both. Every such tax on the annual value of build- 
ings or land or both is leviable on the actual occupier of 
the property upon which the said taxes are assessed, if 
he is the owner of the buildings or lands or holds them 
on a building or other lease from the Crown or from 
the Board, or on a building lease from any person. In 
any other case the tax is leviable from the lessor, if 
the property is let (vide section 149). Section 177 
enacts that all sums due on account of-a tax imposed 
on the annual value of buildings or lands or both shall 
subject to the prior payment of the land revenue, if 
any, due to His Majesty thereupon, be a first charge 
upon such buildings or lands.” 


It is apparent therefore that the provisions of the 
United Provinces Act in respect of the levy of the taxes 
are substantially similar to the provisions of the Bombay 


Act discussed in Civil Appeal No. 66 of 1949 (*) 
For the reasons given in that appeal and as a result of 
that decision this appeal stands dismissed with costs, 


and we consider that the High Court of Allahabad has 
answered the questions above mentioned correctly. 


Appeal dismissed. 


Agent for the appellant: P. 4. Mehta. 
Agent for the respondent: S. P. Varma. 


@) [1950] $.C.R. 553. 
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RASHID AHMED 
v. 
THE MUNICIPAL BOARD, KAIRANA. 


THE UNION OF INDIA and THE STATE OF 
UTTAR PRADESH: _INTERVENERsS. 


[Suet Hanwat Kanra C. J., Saryip Fazi ALI, 
Paranyatt Sastr1 MEHR CuHanp ManHajyAN 
MuxHerjeEa and Das J J.| 


Constitution of India, Arts. 19 (1), 19 (6), 32—Fundamental 
right to carry on trade—Reasonableness of restrictions tmposed— 
U. P. Municipalities Act, 1916, s. 241 (2) (@)—Municipal byelaw 
prohibiting carrying on wholesale trade without permission—A bsence 
of provisions for issuing license to old traders—Provisions permitting 
grant of monopoly—Legality of byelaw. 


Byelaw No. 2 of the byelaws of a municipal board, which 
came into force on the Ist January, 1950, provided that “no 
person shall establish any new market or place for wholesale 
transactions without obtaining the previous permission of the 
board, and no person shall sell or expose for sale any vegetable, 
fruit, etc. at any place other than-that fixed by the board for. the 
purpose”; and byelaw No. 4 permitted the grant of a monopoly 
to a contractor to deal in wholesale transactions at the place 
fixed as a market. In anticipation of these byelaws the mono- 
poly right to do wholesale business in vegetable for three years 
was auctioned by the municipal board and granted to the 
highest bidder and a place was also fixed as the market where 
such business could be carried on. The petitioner who had been 
carrying on wholesale business in vegetables at a rented shop 
within the municipality for two years before the byelaws came 
into force applied for a license to carry on his business at his 
shop but this was rejected on the ground that there was no 
provision in the byelaws authorising the grant of any such 
license, and he was prosecuted for contravention of the byelaws. 
He applied under Art. 32 of the Constitution for the enforcement 
of his fundamental right as a citizen to carry on his business 
which was guaranteed by Art. 19 (1) of the Constitution. 


Held (i) .that the prohibition in byelaw No. 2 became 
absolute in the absence of provision authorising the issue of a 
license, and inasmuch as the municipal board had, further, put 
it out-of its power to grant a license to the petitioner by granting 
a monopoly, the restrictions imposed were not reasonable within 
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the meaning of Art. 19 (6) of the Constitution, and the byelaws 
were accordingly void and the prosecution of the petitioner 
illegal, (ii) that the fact that the Constitution came into force only 
after the byelaws had come into force did not afiect the peti- 
tioner’s right to carry on his business. 


Held also, that an appeal under section 318 of the U. P. 
Municipalities Act was not in the circumstances an adequate legal 
remedy the existence of which would disentitle the petitioner from 
maintaining this application. 


OrictnaL JurispicTION: Petition No. X of 1950 


This was an application under article 32 (1) of the 
Constitution for the enforcement of the applicant’s 
fundamental right to carry on his business which was 
guaranteed by article 19 (1) of the Constitution. The 
facts of the case appear in the judgment. 


Nur-ud-din, for the petitioner. 
Radhelal Agarwala, for the opposite party. 


M. C. Setalvad, Attorney-General for India, (S. M. 
Sikri, with him), for the Union of India. 


Pearylal Banerji,  Advocate-General of U. P. (Shri 
Ram, with him), for the State of Uttar Pradesh. 


1950. May 19. The Judgment of the Court was 
delivered by 


Das J-—I am reading the judgment of the Court. 


‘This is an application under article 32 of the Con- 
stitution of India made by Rashid Ahmed for enforce- 
ment of his fundamental right to carry on his busi- 
ness which is said to have been completely stopped 
by the respondent, the Municipal- Board of Kairana. 


The facts shortly are as follows: 
The petitioner is an Aratia (commission agent) 


carrying on wholesale business in vegetables and fruits 
at Kairana in the District of Muzaffarnagar in the 
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State of Uttar Pradesh. He has been carrying on 
this ‘business for the last two years at a rented shop 
in Bazar Jama Masjid in the town of Kairana. Until 
recently there were no byelaws of the respondent 
Board regulating the sale of vegetables and fruit 
within the limits of the municipality. In March, 1949, 
the respondent Board published certain proposed bye- 
laws made under section 298 of the U.P. Municipal- 
ities Act, 1916. These bye-laws were passed by the 
respondent Board on the 19th April, 1949. After 
confirmation by the Commissioner these bye-laws 


: came into operation on and from Ist January 1950. 


In anticipation of these new bye-laws coming into 
effect the respondent Board on the 2Ist May, 1949, 
auctioned “the contract for wholesale of vegetables”, 
presumably meaning thereby the monopoly right to 
do wholesale business in vegetables. The contract 
was given to one Habib Ahmad, who was the highest 
bidder for three years at and for Rs. 72,750 payable 
in equal quarterly instalments in advance. On_ the 
3lst December, 1949, respondent Board notified a place 
near Police Post Imam as the market for wholesale 
purchase and sale of vegetables and fruits. The peti- 
tioner applied for a license to carry on his wholesale 
Aratia business at his shop. On or about the 22nd 
December, 1949, thé respondent Board by resolution 
No. 188 rejected the petitioner’s application. This deci- 
sion was communicated to the petitioner on the 9th Feb- 
ruary 1950. The order of the Chairman of the respond- 


‘ent Board was in these terms: “According to resolution 


No. 188 ‘dated 22-1249 the application of Mr. Rashid 
Ahmed is rejected and he be informed accordingly”. 
No reason was. assigned by the respondent Board’s 
resolution for the rejection of the petitioner’s applica- 
tion. We are now informed by the learned Advocate 
tor the respondent Board that the application was 
rejected as there was no bye-law for entertaining such 
application or granting such license as was prayed for. 
The fact that the respondent Board had already auc- 
tioned the contract to Habib Ahmad might conceivably 
have had some bearing on this refusal to grant a license 
to the petitioner. In the meantime on the 28th 
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‘January, 1950. a notice was served on the petitioner in 1950 
the following terms : ae 
“You are <shereby informed that the Municipal ma, 
Board, CKairana, have given the contract of wholesale ee Boars 
atrana 


purchase and sale of the vegetables, which is in force 
from the Ist day of January, 1950. It has been Dus 
repeatedly promulgated, in the city by the beat of ; 
drum, through a Khakrob (sweeper) that excepting the 

contractor of vegetables the Municipal Board, Kairana, 

nobody shall deal in wholesale purchase and sale of 

vegetables at a place other than the one approved by 

the Municipal Board aforesaid (z.c. the place near Police 

Post Imam). As against this, you in the first place 

kept selling vegetables by wholesale, at the house near 

Jama Masjid otherwise known as Qaziwala, despite 

occasional verbal warnings requiring you to desist 
therefrom, which were conveyed through an employee 

of the Board. On your failure to comply, you were 

warned by a notice in writing, dated the 3rd January, 

1950. That notice was duly served on you. But still 

you paid no heed. Accordingly a complaint was lodged 

against you, under the bye-laws, quoted above, in the 

Court of Pargana Officer, Tahsil Kairana. The com- 

plaint is still pending. Now you are selling wholesale 

by auction, vegetable at another place in Jama Masjid 

Bazar, which is a thoroughfare. 


Your above conduct is unlawful and in contra- 
vention of the Municipal Board’s Bye-law 2 pertaining 
to vegetable contract. Moreover, highly prejudicial as 
it is to the interests of both the contractor and the 
Board, you are warned that after this notice has been 
served on you, you should cease to sell any more 
‘egetable in breach of the bye-laws above mentioned. 
Herein fail not.” 


This notice is rather disingenous in that while it 
‘ suggests that everybody can deal in wholesale _ pur- 
chase and sale of vegetables at the place approved by 
the Board, i., at the place near Police Post Imam, 
the fact, as we are new told by the learned Advocate 
for the respondent Board, is entirely contrary for it is 
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only the contractor Habib Ahmad who can carry on 
wholesale business at that place. The position, — there- 
fore, is that the petitioner cannot do any wholesale 
business either at the appointed market or at his own 
shop where he had admittedly been doing wholesale 
business for two years prior to the bye-laws coming 
into force. In short, the petitioner’s business has been 
wholly stopped and he is being prosecuted for alleged 
breach of the bye-laws. The above notice was headed 
as “Notice under bye-law 2 of the bye-laws pertaining 
to contract of vegetables.” Bye-law 2 runs thus: 


“No person shall establish any new market or 
place for wholesale transaction without obtaining 
the previous permission of the Board and no person 
shall sell or expose for sale any vegetable, fruit, etc., 
at any place other than that fixed by the Board for 
the purpose.” 


The second part of this bye-law clearly 
contemplates that everybody will be entitled to 
do business at the place fixed by the respondent 


‘Board, but as a result of a monopoly in favour of 


the contractor Habib Ahmad having been created, 
nobody else can do business at that place as conceded 
by the learned Advocate for the respondent Board. 
Under the first part of this bye-law no person can 
establish a new market or place for wholesale trans- 
action without obtaining the permission of the 
respondent Board. This ‘part of the bye-law clearly 
contemplates that the Board may permit the estab- 
lishment of anew market for wholesale dealings in 
vegetables. The petitioner applied for this permission 
but it was refused. Bye-law 2 is still in force. If it 
requires a license then under section 241 (2) (a) the 
respondent Board cannot refuse such license except 
on the ground that the place where the market or 
shop is established fails to comply with any condition 
prescribed by, or under, the Act. It is conceded 
that the rejection of the  petitioner’s _ application. 
was not based on any such ground but that it was _be- 
cause there was no byelaw authorising the issue of any 
license. The Constitution by article 19 (1) guarantees 
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to the Indian citizen. the right to carry on trade or 
business subject to such reasonable restrictions as are 
mentioned in clause (6) of that article. The position, 
however, under bye-law 2 is that while it provided 
that no person shall establish a market for wholesale 
transactions in vegetables except with the permission 
of the Board, there is no bye-law authorising the 
respondent Board to- issue the license. The nett result 
is that the prohibition of this bye-law, in the absence 
of any provision for issuing license, becomes absolute. 
Further, bye-law 4 contemplates the grant of a mono- 
poly to a contractor to deal in wholesale transactions 
at the place fixed as a market. Acting upon that pro- 
vision, the respondent Board has granted monopoly to 
Habib Ahmad and has put it out of its power to grant 
a license to the petitioner to carry on wholesale busi- 
ness in vegetables either at the fixed market place or 
at any other place within the municipal limits of 
Kairana. This certainly is much more than reasonable 
restrictions on the petitioner as are contemplated by 
clause (6) of article 19. This being the position, the 
bye-laws would be void under article 13 (1) of the 
Constitution. On the other hand, if there is no bye-law 
requiring .the petitioner to take out license, then there 
can*be.no justification for the respondent Board to 
stop the petitioner’s business or to prosecute him. 


% 

Learned counsel tor the respondent Board faintly 
contended that the bye-laws having come into force on 
Ist January, 1950, 1¢., before the Constitution came 
into force, the petitioner no longer had any right to 
continue the business and, therefore, his case is not 
governed by article 19(1) (g). There is no substance 
in this argument for, if it were sound, article 19 (1) (g) 
would only protect persons who were carrying on 
business before the Constitution came into force. 


Learned Advocate-General of Uttar Pradesh 
appearing for the intervener drew our attention to 
section 318 of the U.P. Municipalities Act, 1916, and 
submitted that the petitioner having adequate remedy 
by way of appeal, this Court should not grant any 
writ in the nature of the prerogative writ of mandamus 
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or certiorari. There can be no question that the 
existence of an adequate legal remedy isa thing to be 
taken into consideration in the matter of granting 
writs, but the powers given to this Court under 
article 32 are much wider and are not confined to 
issuing prerogative writs only. The respondent Board 
having admittedly put it out of its power to grant a 
license and having regard to the fact that there is no 
specific bye-law authorising the issue of a license, we 
do not consider that the appeal under section 318 to 
the local Government which sanctioned the bye-laws 
is, in the circumstances of this case, an adequate legal 
remedy. 


We are satished that in this case the petitioner’s 
fundamental rights have been infringed and he is 
entitled to have his grievance redressed. The proper 
order in such circumstances would be to direct the 
respondent Board not to prohibit the petitioner from 
carrying on the trade of wholesale dealer and commis- 
sion agent of vegetables and fruits within the limits 
of the Municipal Board of Kairana, except in accord- 
ance with the bye-laws as and when framed in future 
according to law and further to direct the respondent 
Municipal Board to withdraw the pending prosecution 
of the petitioner and we order accordingly. The  res- 
pondents to Pays va costs of the petitioner. . 


Petition allowed, 


Agent for the petitioner : Naunitlal. 

Agent for the opposite party : Tarachand Brijmohanlal. 
Agent for the Union of India: P. A. Mehta. 

Agent for Uttar Pradesh : Tarachand Brijmohanlal. 
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DR. BABU RAM SAKSENA 
v. 
THE STATE 
[Suri Haricat Kania C. J., Saryip Fazi Aut, 
PataNJALt SastRi, MEHR CHAND MAHAjAN, 
Muxuerjea and Das JJ-] 


Constitution. of India—Merger of .States—Effect—Treaty of 
Extradition between British Government and Indian State—Whether 
subsists after merger—Extradition Act 1903, ss. 7, 18—Provision 
in Act for extradition for additional offences—Whether “derogates” 
from Treaty—Fxtradition warrant for additional offences—Legality. 


In 1869 the British Government and the State of Tonk 
entered into treaty which provided for the extradition of 
offenders in respect of certain offences specified therein called 
“heinous offences,” which did not include the offences of cheat- 
ing and extortion. In 1903 the Indian Extradition Act was 
passed which provided for extradition in respect of cheating and 
extortion also, but s. 18 of the Act provided that nothing con- 
tained in the Act “shall derogate from the provisions of any 
treaty for the extradition of offenders.” Under the Independence 
of India Act, 1947, the suzerainty of His Majesty over the Indian 
States lapsed and with it all treaties and agreements in force; 
but under a “standstill agreement,” between the Indian Dominion 
and the States (including Tonk) all agreements between His 
Majesty and the States were continued, including agreements in 
respect of extradition. Tonk acceded to the Dominion of India in 
1947 and became a member State of the United State of 
Rajasthan. The appellant was a member of the Uttar Pradesh 
Civil Service and his services were lent to the State of Tonk in 
1948. After he had reverted to the Uttar Pradesh he was charged 
with the offences of cheating and extortion alleged to have been 
committed while he was in Tonk and was arrested under an 
extradition warrant issued under s. 7 of the Extradition Act, 
1903. He applied under ss. 491 and 561-A of the Code of 
Criminal Procedure for his release, contending that in view of the 
provisions of s, 18 of the Extradition Act and the Treaty of 
Extradition of 1869, his arrest was illegal : 


- Held per Kania C. J. and Patangatt Sasret J. (Faze Aur J. 
concurring).—Even assuming that the Extradition Treaty of 1869 
subsisted after the merger of the Tonk State, by providing for 
extradition for additional offences the Extradition Act of 1903 did 
not derogate from the provisions of the Treaty of 1869 or the 
rights of Indian citizens thereunder, and the arrest and surrender 
of the appellant under s. 7 of the Act was not, therefore, rendered 
unlawful by anything contained in the said Treaty. 
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Per Mouxueryea J. (Faze Aut, Manayan and Das JJ. con- - 
curring)—The Extradition Treaty of 1869 was not capable of 
being given effect to in view of the merger of the Tonk State in 
the United State of Rajasthan, and, as no enforceable treaty 
right existed, s. 18 of the Extradition Act of 1903 had no applica- 
tion; and inasmuch as the conditions of s. 7 of the said Act had 
been complied with, the warrant of arrest issued under s. 7 of the 
Act was not illegal, 


APPELLATE JURISDICTION: Criminal Appeal No. II 
of 1949, 


Appeal by special leave from the judgment of _ the 
Allahabad High Court (Harish Chandra J.) dated 11th 
November, 1949, in Criminal Miscellaneous Case No. 
960 of 1949. The facts of the case and the arguments 
of counsel are set out fully in the judgment. 

Alladi, Krishnaswami Iyear (Alladi Kuppuswami 
with him) for the appellant. . 


M. C. Setalvad, Attorney-General for India (V. N. 
Sethi, with him) for the respondent. 


1950. May 5. The judgment of Kania CJ. and 
Patanjali Sastri J. was delivered by 

Patanyatt Sastri J.—This is an appeal by special 
leave from an order of the High Court at Allahabad dis- 
missing an application under sections 491 and 561-A of 
the Code of Criminal Procedure for release of the 
appellant who was arrested in pursuance of an_ ex- 
tradition warrant issued by the Regional Commissioner 
of the United State of Rajasthan who is the principal 
officer representing the Crown in the territory of that 
State. 


The appellant who is a member of the Uttar Pradesh 
Civil Service was appointed in 1948 to serve what was 
then known as the Tonk State in various capacities, 
and during such service he is alleged to have helped 
the Nawab in obtaining the sanction of the Government 
of India to the payment of Rs. 14 lakhs to the Nawab 
out of the State Treasury for the discharge of his 
debts, and to have induced the Nawab by threats and 
deception to pay the appellant, in return for such help, 
sums totalling Rs. 3 lakhs on various dates. On these 
allegations the appellant is charged with having com- 
mitted offences under section 383 (Extortion) and 
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section 420 (Cheating) of the Indian Penal Code which 
are extraditable offences under the Indian Extradition 
Act, 1903 (hereinafter referred to as “the Act”). The 
warrant was issued under section 7 of the Act to the 
District Magistrate, Nainital, where the appellant was 
residing after reverting to the service of the Uttar 
Pradesh Government, to arrest and deliver him up 
to the District Magistrate of Tonk. 


The appellant’s case is that the sum of Rs. 3 lakhs 
was paid to him by the Nawab to be kept in safe 
deposit in a bank for the Nawab’s use in Delhi, that 
no offence was committed and that the amount was 
returned when demanded by the authorities of. the 
Tonk State. The warrant was issued mala fide on 
account of enmity. Various technical objections were 
also raised to the validity of the warrant and to the 
jurisdiction of the Magistrate at Nainital to take 
cognisance of the matter and arrest the appellant. 
The High Court overruled all the objections and dis- 
missed the. application for the release of the appellant. 


On behalf of the appellant Mr. Alladi Krishnaswami 
Aiyar contended that section 7 of the Act under which 
the warrant purports to have been issued had no 
application to the case and that the entire proceedings 
before the Magistrate were illegal and without jurisdic- 
tion and should be quashed. Learned counsel, relying 
on section 18 of the Act which provides that nothing in 
Chapter III (which contains section 7) shall “derogate 
from the provisions of any treaty for the extradition of 
offenders,” submitted that the treaty entered into 
between the British Government and the Tonk State on 
the 28th January, 1869, although declared by section 7 
of the Indian Independence Act, 1947, to have lapsed 
as from the 15th August, 1947, was continued in force 
by the “Standstill Agreement” entered into on the 
8th August, 1947, that that treaty exclusively governed 
all matters relating to extradition between the two 
States, and that, inasmuch as it did not cover the 
offences now charged against the appellant, no extra- 
dition of the appellant could be demanded or ordered. 
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The Attorney-General appearing for the Government 
advanced three lines of argument in answer to that 
contention. In the first place, the standstill agreement 
entered into with the various Indian States were purely 
temporary arrangements designed to maintain the 
Status quo ante im respect of certain administrative 
matters of common concern pending the accession of 
those States to the Dominion of India, and they were 
superseded by the Instruments of Accession executed 
by the Rulers of those States. Tonk having acceded 
to the Dominion on the 16th August, 1947, the stand- 
still agreement relied on by the appellant must be 
taken to have lapsed as from that date. Secondly, the 
treaty was no longer subsisting and its execution 
became impossible, as the Tonk State ceased to exist 
politically and such sovereignty as it possessed was 
extinguished, when it covenanted with certain other 
States, with the concurrence of the Indian Government 


“to unite and integrate their territories in one State, 


with a common executive, legislature and judiciary, 
by the name of the United State of Rajasthan,” the 
last of such covenants, which superseded the earlier 
ones, having been entered into on the 30th March, 1949. 
Lastly, even assuming that the treaty was still in 
operation as a binding executory contract, its pro 
visions were in no way derogated from by the applica- 
tion of section 7 of the Act to the present case, and the 
extradition warrant issued under that section and the 
arrest made in pursuance thereof were legal and valid 
and could not be called in question under section 491 
of the Criminal Procedure Code. As we are clearly of 
opinion that the appellant’s contention must fail on 
this last ground, we consider it unnecessary to pro- 


nounce on the other points raised by the Attorney-. 


General especially as the issues involved are not purely 
legal but partake also of a political character, and we 
have not had the views of the Governments concerned 


on those points. 


It was not disputed before us that the present case 
would fall within section 7 of the Act, all the require- 
ments thereof being satisfied, if only the applicability of 
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the section was not excluded, under section 18, by 
reason of the Extradition Treaty of 1869, assuming that 
it still subsists. The question accordingly arises whether 
extradition under section 7 for an offence which is not 
extraditable under the treaty is, in any sense, a deroga- 
tion from- the provisions of the treaty, which provides 
for the extradition of offenders for certain specified 
offences therein called “heinous offences,’ committed 
in the respective territories of the high contracting 
parties. Under article 1 the Government of the Tonk 
State undertakes to extradite any person, whether a 
British or a foreign subject, who commits a heinous 
offence in British territory. A reciprocal obligation 
is cast by article 2 on the British Government to ex- 
tradite a subject of Tonk committing such an offence 
within the limits of that State. Article 3 provides, inter 
alia, that any person other than a Tonk subject com- 
mitting a heinous offence within the limits of the Tonk 
State and seeking asylum in British territory shall be 
apprehended and the case investigated by such Court 
as the British Government may direct. Article 4 pre- 
scribes the procedure to be adopted and the conditions 
to be fulfilled before extradition could be had, and 
_ article 5 enumerates the offences which are “to he 
deemed as coming within the category of heinous 
offences” which, however, do not include the offences 
charged against the appellant. 


The argument on behalf of appellant was put thus: 
The maxim expressio unius est exclusio alterius is 
applicable, as pointed out by McNair on The Law of 
Treaties, (1938—pp. 203, 204), to the interpretation of 
treaties. According to that rule the treaty in question 
should be read as allowing extradition only for the 
specified offences and for no others, that is to say, as 
implying a prohibition of extradition by either State 
for any other offence than those enumerated in article 
3. Further, while the treaty entitled each of the high 
contracting parties to demand extradition on a_ reci- 
procal basis; an unilateral undertaking by the Indian 
Government to grant extradition for an offence for 
which it could not claim extradition under the treaty 


1950 


Dr. Babu Ram 
Saksenu 
v. 
The State. 


Patanjali 
Sastri F. 


1950 
Dr. Babu Ram 
Saksena 
v. 
The State. 
Patanjali 
Sastri 7. 


578 SUPREME COURT REPORTS [1950] 


violates the principal of reciprocity which is the recognis- 
ed basis of all international cémpacts for extradition. 
Such an arrangement places the State of Tonk in a more 
advantageous position which was not contemplated by 
the framers of the treaty. And where, as here, the 
person whose surrender is demanded is an Indian 
subject who is not liable to be extradited under the 
treaty, his surrender under section 7 trenches upon the 
liberty of the subject. In so far, therefore, as that  sec- 
tion authorises extradition of a person, especially 
when he is an Indian subject, for an offence which is 
not extraditable under the treaty, it derogates from the 
provisions of the treaty within the meaning of section 
18, and its application to the present case is thereby 
excluded. The argument proceeds on a misconception 
and cannot be accepted. 


No doubt the enumeration of “heinous offences” 
in article 5 of the treaty is exhaustive in the sense that 
the high contracting parties are not entitled, under 
the treaty, to claim extradition of criminals in respect 
of other offences. But we cannot agree that such 
enumeration implies a prohibition against either of 
those parties providing by its own municipal laws for 
the surrender of criminals for other offences not cover- 
ed by the treaty. It is difficult to imagine why the 
contracting: States should place such a fetter on their 
respective legislatures in advance not only in regard 
to their subjects but also in regard to alien offenders, 
for, if such prohibition is at all to be implied, it should 
cover both. As pointed out in Wheaton’s International 
Law, there is no universally recognised practice that 
there can be no extradition except under a treaty, for 
some ‘countries grant extradition without a_ treaty: 
(Fourth Edition, sections 116 (a) to (d), pp. 186-189). 
No doubt the constitutional doctrinetin England is that 
the Crown makes treaties with foreign States for extra- 
dition of criminals but those treaties can only be carried 
into effect by Act of Parliament: (Ibid—section 116 
(b), p. 187). Accordingly, the extradition Acts are 
made applicable by an Order in Council in the case 
of each State which enters into an extradition treaty 
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with the Crown, and they are made applicable only 
so far as they can be applied consistently with 
the terms and conditions contained in the treaty. 
Under such a system where the high contracting parties 
expressly provide that their own subjects shall not be 
delivered up, as in the case of the treaty between Eng- 
land and Switzerland, the power to arrest and surren- 
der does not exist: Regina v. Wilson(*). This it was 
observed by Cockburn C.J. in that case, was a “serious 
blot” on the British system of extradition, and the 
Royal Commission on Extradition, of which he was the 
chairman, recommended in their report that “recipro- 
city in this matter should no longer be insisted upon 
whether the criminal be a British subject or not. If 
he has broken the laws of a foreign country his liabi- 
lity to be tried: by them ought not to depend upon his 
_ nationality...... The convenience of trying crimes in the 


country where they were committed is obvious. It is. 


very much easier to transport the criminal to the place 
of his offence than to carry all the witnesses and proofs 
to some other country where the trial is to be held :” 
(Wheaton, section 120 (a), pp. 197, 198). Evidently, 
similar considerations led to the passing of the Act by 
the Indian Legislature providing for the surrender of 
criminals, including Indian subjects, for a wide variety 
of offences, with power to the Governor-General in 
Council to add to the list by notification in the 
Gazette generally for all States or specially for any one 
or more States. This statutory authority to surrender 
cannot of course enlarge the obligation of the other 
party where an extradition treaty has been entered 
into, and this is made clear by section 18. But it is equ- 
ally clear that the Act does not derogate from any such 
treaty when it authorises the Indian Government to 
grant extradition for some additional offences, thereby 
enlarging, not curtailing, the power of the other party 
to claim surrender of criminals. Nor does the Act 
derogate, in the true sense of the term, from the posi- 
tion of an Indian subject under the treaty of 1869. 
That treaty created no right in the subjects of either 
«) 3.Q. B.D. 42. : 
5-5 §, C, India ‘N.D.)/58 
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State any more than in fugitive aliens not ‘to be 
extradited for other than “heinous offences”. It is 
noteworthy that even in Walson’s case, (ubi supra) 
where there was an exception in the treaty in favour of 
the subjects of the contracting States, the decision was 
based not on the ground that the treaty by itself con- 
ferred any right or privilege on English subjects not 
to be surrendered but on the ground that the Order 
in Council applying the Extradition Act, 1870, to 
Switzerland limited its operation, consistently with 
the terms of the treaty, to persons other than English 
subjects. It is, therefore, not correct to say that, by 
providing for extradition for additional offences, the 
Act derogates from the rights of Indian citizens under 
the treaty or from the provisions of the treaty. We 
are accordingly of opinion that the arrest and surren- 
der of the appellant under section 7 of the Act is not 
rendered unlawful by anything contained in the treaty 
of 1869, assuming that it still subsists. 


The appeal fails and is dismissed. 


Fazt Aut J.—I have had the advantage of reading 
the judgments prepared by my brothers, Sastri and 
Mukherjea, who have given different reasons for arri- 
ving at the same conclusion. As I am inclined to agree 
with the line of reasoning in both the judgments, [ 
concur in the order that this appeal should be dis- 
missed. 


Manayan J.—I agree with the judgment going to be 
delivered by my brother Mukherjea. For the reasons 
given therein this appeal should be dismissed. 


MukHesjyea J.—This appeal, which has come up 
before us on special leave granted by this Court, is 
directed against a judgment of Harish Chandra J. of 
the Allahabad High Court dated 11th of November, 
1949, by which the learned Judge dismissed an appli- 
cation of the appellant under sections 491 and 561-A 
of the Criminal Procedure Code. 


The facts which are material for purposes of this 
appeal are not in controversy and may be shortly 
stated as follows: The appellant Dr. Babu Ram 


S.C_R. SUPREME COURT REPORTS 381 


Saksena, who isa resident of the United Provinces, 


was a member of the Executive Civil Service in that 
province, and during his official career, extending 
over 30 years, held various important posts, both in 
and outside that province. In January, 1948, he was 
appointed Administrator of the Tonk State, where a 
dispute was going on at that time regarding succession 
to the rulership of the State between two rival claim- 
ants. On 11th of February, 1948, the dispute was 
settled and Ismail Ali Khan was recognised as the 
Nawab or the Ruling Prince of the State and appel- 
lant was then appointed Dewan and _ Vice-President 
of the State Council, of which the Nawab was the 
President. In April, 1948, the Tonk State, together 
with several other States in Rajputana, integrated and 
formed together the United State of Rajasthan and 
the appellant thereupon became the Chief Executive 
Officer of the Rajasthan Government. Towards the 
end of July, 1948, he got another special post under 
the Rajasthan Government, but soon afterwards, he 
took leave and proceeded to Naini Tal, where he has 
been residing since then. On 23rd May, 1949, he was 
arrested at Naini Tal on the strength . of a warrant 
issued under section 7 of the Indian Extradition Act, 
1903, by Shri V. K. B. Pillai, Regional Commissioner 
and Political Agent of the United State of Rajasthan. 
The warrant, which is dated the 8th of May, 1949, 
was addressed to the District Magistrate of Naini Tal 
and directed to the arrest of Dr. Saksena and his remo- 
val to Rajasthan, to be delivered to the District Magis- 
trate of Tonk for enquiry into certain. offences against 


the laws of that State which he was alleged to have 


committed. After his arrest, the appellant was released 
on bail in terms of the warrant itself and was directed 
to be present before the District Magistrate of Tonk 
on the 7th of June, 1949. The allegations against the 
appellant in substance are, that while he was the 
Dewan of the Tonk State and Vice-President of the 
State Council, the Nawab, being in urgent need of 
money to meet his personal demands, requested 
Dr. Saksena to help him in obtaining for his own use 
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a sum of Rs. 14 lakhs from the State Treasury. 
Dr. Saksena promised his assistance on condition that 
the Nawab would give him asum of Rs. 3 lakhs out 
of this amount as his share. By dint of his efforts, 
the appellant succeeded in inducing the State Ministry 
to pay the full amount of Rs. 14 lakhs to the Nawab 
in different instalments. The first instalment, amount- 
ing to over Rs, 24 lakhs was paid on 3lst March, 1948, 
and a further sum of Rs. 5 lakhs was paid on 21st of 
April following. On that date, it is said, the Nawab 
paid to Dr. Saksena a sum of Rs. 1,50,000 which 
was only half of the promised amount. A few days 
later, Dr. Saksena pressed for payment of the balance 
and held out threats to the Nawab that in case the 
money was not paid, the latter would find himself in 
serious difficulties as his position as a Ruling Prince 
of the State was not at all secure and there were grave 
charges against him. As a result of these threats and 
misrepresentations, the Nawab was induced to pay to 
the appellant the balance of Rs. 1,50,000 in two in- 
stalments. The matter became known to the Regional 
Commissioner some time in November 1948 and he 
called Dr. Saksena for an interview and succeeded in 
getting back from him the entire sum of Rs. 3 lakhs 
which the Nawab had paid. On the basis of these 
facts, Dr. Saksena has been accused of having com- 
mitted offences under sections 383 and 420 of the 
Indian Pena! Code. 


On 3rd June, 1949, Dr. Saksena filed an application — 
in the High Court of Allahabad under sections 491 and 
561-A of the Criminal Procedure Code, complaining of 
illegal and unauthorised detention under the warrant: 
of the Regional Commissioner of Rajputana dated the 
8th of May, 1949. The legality of the warrant and of 
arrest thereunder was attacked on a number of grounds. 
It was contended, first of all, that the applicant was 
falsely implicated by the Nawab on account of enmity 
which grew up between them for various reasons and 
the allegations made were totally false. It was next 
said that the District Magistrate of Naini Tal could 
not take cognizance of the matter without the previous 
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sanction of the U. P. Government under section 197 of 
the Criminal Procedure Code and that the sanction of 
the Rajpramukh of the United State of Rajasthan was 
also necessary before any proceeding could be initiated. 
The third and the main contention was that the al- 
leged offences being said to have been committed in 
the State of Tonk, the case would be governed by the 
provisions of the Extradition ‘Treaty entered into  be- 
tween the British Government and the Tonk State on 
28th of January, 1869, and as neither “extortion” nor 
“cheating” was mentioned in the list of offences for 
which extradition was permissible under that Treaty, 
the warrant of arrest issued under section 7 of the 
Extradition Act was wholly illegal and unauthorised. 
It is admitted that these offences are specified in the 
Schedule to the Indan Extradition Act of 1903, but 
it was said that section 18 of the Extradition Act 
expressly made the Act inapplicable when its provi- 
sions “derogated” from those of a Treaty. Lastly, it 
was urged that the extradition warrant was a mala fide 
step taken by the Nawab of Tonk with the help of his 
friend the Regional Commissioner of Rajasthan for 
ulterior purposes and that it constituted a fraud upon 
the Statute and an abuse of the processes of law. 


The application was heard by Harish Chandra, J. 
sitting singly, and by a judgment dated 11th of 
November, 1949, which fully and elaborately discussed 
the different points raised in the case, the learned 
Judge rejected the application of the petitioner. No 
certificate was given by the High Court under sec- 
tion 205(1) of the Government of India Act, 1935, and 
the present appeal has been. brought to this Court on 
the strength of special leave granted by it. 


Sir Alladi Krishnaswami Aiyar, who appeared in 
support of the appeal, has very properly not pressed 
before us all the points that were canvassed on behalf 
of his client in the Court below. His contention, in 
substance, is that the rights of extradition in the 
present case should be regulated exclusively by the pro- 
visions of the Extradition Treaty that was entered into 
between the Tonk State and the British ~ Government 
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on 28th of January, 1869, and was _ subsequently 
modified by a supplementary Treaty in the year 1887. 
This Treaty, it is argued, has not been abrogated or 
rendered ineffective in any way by reason of the 
merger of the Tonk State in the United State of 
Rajasthan, and the decision of the High Court 
on this point is erroneous. According to the pro- 
visions of this Treaty, no extradition is permis- 
sible in ‘respect to offences of “extortion” and 
“cheating” with which the appellant is charged and 
the warrant of arrest issued by the Political Agent is 
consequently illegal and altra vires. It is conceded 
by Sir Alladi that if section 7 of the Indian Extradi- 
tion Act, 1903, is held to be applicable to the facts of 
the present case, the warrant of arrest issued by the 
Political Agent of Rajasthan could not be assailed as 
invalid or inoperative; but his contention is that sec- 
tion 18 of the Extradition Act makes an express 
reservation in cases where Treaty rights exist and to 
the extent that the provisions of Chapter III of the 
Extradition Act derogate from those of any Treaty 
relating to extradition of offenders, the Treaty is 
entitled to prevail. 

To appreciate the merits of this contention, it may be 
convenient to refer at this stage to a few sections of 
the Indian Extradition Act of 1903 as well as to the 
material provisions of the Extradition Treaty between 
the Tonk State and the British Government which 
have a bearing upon the present question. 

Chapter III of the Indian Extradition Act deals 
with surrender of fugitive criminals in case of States 
other than foreign States and section 7, with which 
this chapter opens, provides as follows : 

“(1) Where an extradition offence has been com- 
mitted or is supposed to have been committed by a 


‘person, not being a European British subject, in the 


territories of any State not being a foreign State, and 
such person escapes into or is in British India, and. 
the Political Agent in or for such State issues a war- 
rant, addressed to the District Magistrate of any 
district in which such person is believed to be, (or if 
such person is believed to be in any Presidency town 
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to the Chief Presidency Magistrate of such town), for 
his arrest and delivery at a place and to a person for 
authority indicated in the warrant such Magistrate 
shall act in pursuance of such warrant and may give 
directions accordingly.” 

* * * * 


The expression “extradition offence” has been 
defined in section 2(b) and means “any such offence 
as is described in the First Scheme to the Act.” The 
First Schedule gives a catalogue of offences described 
with reference co specific sections of the Indian Penal 
Code and it includes offences punishable under sec- 
tions 383 and 420 of the Indian Penal Code prima 
facie, it seems therefore that all the conditions laid 
down in section 7 of the Extradition Act are fulfilled 


in the present case. The warrant has been issued by © 


the Political Agent of a State which is not a “foreign 
State” as defined by the Act and the offences with 
which the appellant is. charged are “extradition of- 
fences” as specified in Schedule J. Sir Alladi’s con- 
tention, as stated above, is that section 7, which is 
in Chapter III of the Extradition Act, is controlled by 
section 18 which lays down that “nothing in this 
chapter shall derogate from the provisions of any 
treaty for the extradition of offenders, and the pro- 
cedure provided by any such treaty shall be followed 
in any case to which it applies, and the provisions of 
this Act shall be modified accordingly.” 


Turning now to the Extradition Treaty between the 
Tonk State and the British Government, it will be 
seen that the First Article of the Treaty provides for 
extradition, where a British subject or a foreign sub- 
ject commits a “heinous” offence in British territory 
and seeks shelter within the limits of the Tonk State. 
The Second Article deals with an offender who is a 
subject of the Tonk State and having committed a 
“heinous” offence within the State seeks asylum in 
British territory; while the Third Article relates to a 
_ person other than a Tonk subject who commits a 
“heinous” offencé within the limits of the Tonk State 
aud seeks asylum in British territory. The conditions 
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under which extradition could be .had in all such cases 
and the procedure to be followed are laid down in 
article 4. Article 5 then gives a list of offences which 
would be deemed as coming within the category of “hei- 
nous” offences. It is not disputed that neither “cheat- 
ing” nor “extortion” are mentioned in this list. The 
whole controversy, therefore, centers round the point as 
to whether in view of the provisions of the Extradition 
Treaty mentioned above, extradition could legally be 
made or demanded in respect of offences coming under 
sections 383 and 420 of the Indian Penal Code which 
are mentioned in the list of offences specified in Sche- 
dule I to the Extradition Act but do not find a place 
in article 5 of the Treaty. Could it be said that the 
provisions of the Extradition Act, derogate in this 
respect from the Treaty between the Tonk State and 
the British Government and consequently, the terms of 
the Treaty would override the statute as indicated in 
section 18 of thé Extragition Act? 


The learned Attorney-General, whc appeared for 
the Government of India, put forward a two-fold 
argument in reply to the contention of Sir Alladi. He 
argued in the first place, that section 18 of the Indian 
Extradition Act has no application to the present case 
anasmuch as the Extradition Treaty between the Tonk 
State and the British Government, upon which the 
appellant relies, does not subsist and cannot be 
enforced, at the present day. The other contention is 


that even if the Treaty still subsists, there is nothing 


in its terms which prohibits extradition for offences 
other than those described as heinous offences in : 
article 5. It is argued that “to derogate” mean} 
“to detract” or “to take away” and the Schedule to 
the Extradition Act by mentioning certain offences, 
which do not occur in the list of “heinous offences” as 
given in the Treaty, cannot be said to have derogated 
from the terms of the Treaty. Both these points were 
fully argued on both sides and it is clear that if on 
either of these points a decision is reached adverse ‘to 
the appellant, the appeal is bound to fail. 
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~ So far as the first point is concerned, Mr. Setalvad 
has drawn our attention to various political changes 
that have come over the Tonk State since the con- 


clusion of the Extradition Treaty in 1869. In 1869 


Tonk was one -of the Native States in India with a 
“separate’’ political existence of its own and the Treaty 
that was entered _into.in. that year was meant to 
regulate exclusively the rights and obligations in 
matters of extradition of offenders as between the 
Tonk State on the one hand and the British Govern- 
ment on theother. In 1887 there was a modification 
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of the Treaty but it is not disputed that the modifica- 


tion made certain alterations in the procedure which 
arenot material for our present purpose. 


The major political change with regard to all Indian 
States which vitally affected their existing Treaties 
with the British Government occurred on the 15th of 
August, 1947, when India became an Independent 
Dominion. Section 7 of the Indian Independence Act 
provided inter alia that: 


“ (1) As from the appointed day— 

(b) The suzerainty of His Majesty over the Indien 
States lapses, and with it, all treaties and agreements 
" in force at the date of the passing of this Act between 

His Majesty and the rulers of Indian States... 

As a result of this provision, the Extradition Treaty 
between Tonk and the British Government must be 
deemed to have lapsed with effect, from the 15th of 
August, 1947.. If matters stood there, obviously there 
would be nothing left upon which section 18° of the 
Indian Extradition Act could possibly operate. There 
was, however, a Standstill Agreement entered into by 
the Indian Dominion with the Indian States, the fist 
article of which runs as follows : 

“1. (1) Until new agreements in this behalf - are 

_ made, all agreements. and administrative arrangements 
as to matters of common concern now existing between 
the Crown and any Indian State shall, in so far as may 


be appropriate, continue as between the Dominion of 
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India or, as the case may be, the part thereof, and the 
State. 


(2) In particular, and without derogation from 
the generality of sub-clause (1) of this clause the 
matters referred to above shall include the matters. 
specified in the Schedule to this agreement.” 


The Schedule does mention “extradition” as one 
of the matters to which the Standstill Agreement is 
applicable. This was certainly intended to be a 
temporary arrangement and Mr. Setalvad argues that 
as there was no Treaty in the proper sense of the term. 
but only a substitute for it in the shape of a temporary 
arrangement, section 18 of the Extradition Act which 
expressly mentions a Treaty cannot be applicable. 
While conceding that prima facie there is force in the 
contention, I think that this would be taking a too 
narrow view of the matter and I should assume for 
the purposes of this case that under the Standstill 
Agreement the provisions of the Treaty of 1869 still 
continued to regulate matters of  extraditioi of 
criminals as between the Tonk State on the one hand 
and the Indian Dominion on the other till any new 
agreement was arrived at hetween them. 


Though the Standstill Agreement was to take effect 
after the establishment of the Indian Dominion, the 
Instrument was actually signed on 8th of August, 
1947, On the 16th of August, 1947, Tonk acceded 
to the Dominion of India and one of the terms. 
in the Instrument of Accession is that the “Ruler 
accepts the position that with regard to matters. 
specified in the Schedule to the Instrument, the 
Dominion Legislature wouid be entitled to make laws 
for the State”. “Extradition including the surrender of 
criminals and accused persons to parts of His Majesty’s 
Dominion outside India” is one of the matters specified. 
in the Schedule. Thus the State gave up and surrender- 
ed in favour of the Dominion Legislature its right to 
legislate in respect to extradition after the date of 
accession. Whether the existing Extradition Treaty 
was ipso facto abrogated by this Instrument of Acces- 
sion is not so clear. Obviously, the Indian Dominion 
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could pass any legislation it liked regarding matters 
of extradition between the Tonk State, and any other 
State, either Indian or Foreign. No such law 
was, however, passed by the Indian Legislature 
except that very recently under an Adaptation 
Order the Extradition Act of 1903 has been 
made applicable to States under Group B in the 
Indian Constitution in which Rajasthan is included. 
It is to be noted that the Extradition Act itself, which 
is made applicable to the United State of Rajasthan, 
contains an express provision in section 18 which 


safeguards existing treaty rights. It is somewhat — 


‘unusual that an Extradition Treaty would be subsist- 
ing even after the State had acceded to India but we 
have no materials before us upon which we could 
definitely hold that the Treaty has been expressly 
superseded or abrogated by the Indian Legislature. 


The next important thing is that in April, 1948, 
there was a Covenant entered into by the Rulers of 
nine States including Tonk, by which it was agreed 
by and between the covenanting parties that the 
territories of these nine States should be integrated 
into one State by the name of the United State of 
Rajasthan. This was done with the concurrence of 
the Dominion of India. Later on, on 12th of May, 
1949, Mewar also became a party to this Covenant 
and the United State of Rajasthan was reconstituted 
by the integration of the territories of all the ten States. 
By the Covenant of merger, the Covenanting States 
agreed to unite and integrate their territories in one 
State known as the United State of Rajasthan and to 
have a common executive, legislature and judiciary. 
The Rulers of all the States became members of the 
Council of Rulers and the President was designated 
as the Raj Pramukh of the United State. Article VI 
of the Covenant of Merger runs as follows : 


“(1) The Ruler of each Covenanting State shall, 
as soon as practicable and in any event not later than 
the first day of May, 1948, make over the administra- 
tion of his State to the Raj Pramukh; and _ there- 
upon-— 
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(a) all rights, authority and jurisdiction belonging 
to the Ruler which appertain or are incidental to the 
Government of the Covenanting State shall vest in 
the United State and shall hereafter be exercisable 
only as provided by this Covenant or by the Con- 
stitution to be framed thereunder ; 


(b) all duties and obligations of the Ruler 
pertaining or incidental to the Government of the 
Covenanting State shall devolve on the United State 
and shall be discharged by it ; and 


(c) all the assets and liabilities of the Covenanting 
State shall be the assets and liabilities of the United 
State.” 


The question now is how far was the Ex- 
tradition Treaty between the Tonk State and the 
British Government affected by reason of the mer- 
ger of the State into the United State of Rajasthan. 
When a State relinquishes its life as such through 
incorporation into or absorption by another State either 
voluntarily or as a result of conquest or annexation, 
the general opinion of International Jurists is that the. 
treaties of the former are automatically terminated 
The result is said to be produced by reason of complete 
loss of personality consequent on extinction of State 
life(*). The cases discussed in this connection are 
generally cases where independent States have ceased 
to be such through constrained or voluntary absorption 
by another with attendant extinction of the former’s 
treaties with other States. Thus the forceable in- 
corporation of Hanover into the Prussain Kingdom 


‘destroyed the previous treaties of Hanover. The 


admission of Texas into the United States of America 
by joint resolution extinguished the Treaties of the 
Independent Republic of Texas(*). The position is 
the same when Korea merged into Japan. According 
to Oppenheim, whose opinion has been relied upon by 
Sir Alladi, no succession of rights and duties ordinarily 
takes place in such cases, and as political and personal 
treaties presuppose the existence of a contracting  Staté, 


() Vide Hyde on Intemational Law, Vol. ITI, p. 1529. 
(*) Vide Hyde on International Law, Vol. IIL, p. 1531, 
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they are altogether extinguished. It is a debatable 
point whether succession takes place in cases of treaties 
relating to commerce or extradition but here again the 
majority of writers are of opinion that they do not 
survive merger or annexation (’). 


The remarks quoted above do not, however, seem 
quite appropriate to a case of the present description. 
Here there was no absorption of one State by another 
which would put an end to the State life of the former 
and extinguish its personality. What happened here 
was that several States voluntarily united together and 
integrated their territories so as to form a larger and 
composite State of which every one of the covenanting 
parties was a component part. There was to be one 
common executive, legislature and judiciary and the 
Council of Rulers would consist of the Rulers of all the 
Covenanting States. It may not be said, therefore, 
that the Covenanting States lost their personality 
altogether and it is to be noted that for purposes of 
succession of Rulership and for counting votes on the 
strength of population and other purposes the Covenant 
of Merger recognises a quasi-separation between the 
territories of the different States. But although such 
separation exists for some purposes between one State 
territory and another, it is clear that the inhabitants 
of all the- different States became, from the date of 
merger, the subjects of the United State of Rajasthan 
and they could not be described as subjects of any 
particular State. There is no such thing as subject of 
the Tonk. State existing at the present day and the 
Ruler of Tonk cannot independently and in his own 
right exercise any form of sovereignty or control over 
the Tonk territory. The Government, which exercises 
sovereign powers, is only one, even though the different 
Rulers may have a voice in it. It seems to us that in 


those altered circumstances the Extradition Treaty of 


1869 has become entirely incapable of execution. It is 
not possible for the Tonk State, which is one of the 
contracting parties to act in accordance with the terms 
of the treaty, for it has no longer any independent 


(2) Oppenhein on International Law. Vol. I, p. 152. 
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authority or sovereign rights over the Tonk territory 
and can neither make nor demand extradition. When 
as a result of amalgamation or merger, a State loses, 
its full and independent power of action over the 
subject-matter of a treaty previously concluded, the 
treaty must necessarily lapse('). It cannot be 
said that the sovereignty of the Tonk State in this 
respect is now vested in the United State of Rajasthan. 
The authority, so far as extradition was concerned, was 
already surrendered by the Tonk State in favour of 
the Dominion Government by the Instrument of 
Accession. But even assuming that these treaty rights 
could devolve upon the United State of Rajasthan by 
reason of article 6 of the Covenant of Merger, the 
latter, it seems to me, could be totally incapable of 
giving effect to the terms of the treaty. As has been 
said already, there could be no such thing as a_ subject 
of the Tonk State at the present moment and article 
2 of the Treaty which provides for extradition of Tonk 
subjects accused of having committed heinous offences 
within Tonk territory and seeking asylum elsewhere 
would be wholly infructuous. The United State of 
Rajasthan could not possibly demand extradition on 
the basis of this article, and if reciprocity, which is 
the essence of an Extradition Agreement, is gone, the 
Treaty must be deemed to be void and inoperative. 


The decision in Terlinden v. Ames(?) which was relied 
upon by Sir Alladi in course of his arguments, rather 
fortifies the view that I have taken. The question 
there was whether an Extradition Treaty between 
Prussia and the United States of America, which was 
entered into in 1852, could be given effect to after the 
incorporation of Prussia into the German Empire. 
The question was answered in the affirmative. It was 
pointed out inter alia that the Constitution of the 
German Empire !eft sufficient independent power and 
sovereignty to the States composing the confederation 
to enable them to act upon these treaties and it was 
observed by Chief Justice Fuller, who delivered the 
opinion ofthe Court, that where sovereignty in respect 


1) Vide Hyde on International Law, Vol. ITI, p. 1535. 
fs 184 U- S, 270. 
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to the execution of treaties is not extinguished and 
the power to execute remains unimpaired, outstanding 
treaties cannot be regarded as void. This is the real 
criterion and as obviously the power of the Tonk 
State to execute the treaty is altogether gone after the 


Covenant of Merger, the treaty cannot but be regarded 
as void. 


The other case cited by Sir Alladi, wz. that of 
Lazard Brothers v. Midland Bank Ltd.(’) has absolutely 
no bearing on this point. it laid down the well accept- 
éd proposition of International Law that a change in 
the form of government of a contracting State does not 
put an end to its treaties. The treaty entered into by 
the Czarist Russia could be given effect to after the 
Revolution, once: the new government was recognised 
as a person in International Law. 


My conclusion, therefore, is that the Extradition 
Treaty between the Tonk State and the British 
Government in 1869 is not capable of being given effect 
to in the present day in view of the merger of the Tonk 
State in the United State of Rajasthan. As no treaty 
rights exist, section 18 of the Indian Extradition Act 
has no application and section 7 of the Act has been 


complied with, there is no ground upon which we can 
interfere. 


In view of my decision on the first point, the second 
point does not require determination and I refrain 
from expressing any opinion upon it. 

In the result, the appeal fails and is dismissed. 


Das J—I substantially agree with the reasonings 
given in the judgment just delivered by my learned 
brother Mukherjea’ and concur in dismissing _ this 
application. 


Appeal dismissed. 
Agent for the appellant : Rajinder Narain. 
Agent for the respondent : P. 4. Mehta. 
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ROMESH THAPPAR 
v. 
THE STATE OF MADRAS 


[Suet Harmar Kania C. J., Saryio Faz Aut, 
PaTanjait Sastri, MeHr Cuanp Manayan, 
Mouxueryjea and Das JJ.] 


Constitution of India, Art. 19, cls. (1) (a) and (2), 32—Appli- 
cation under Art. 32-—Preliminary objection—Fundamental right of 
freedom of speech and expression—Law imposing restrictions for 
securing public order and maintenance of public safety—Validity— 
Severability of Act—Madras Maintenance of Public Order Aet 
(XXXII of 1949), s. 9 (1-d)—Validity. 

Held, by the Full Court (i) (overruling a preliminary objections) 
—Under the Constitution the Supreme Court is constituted the 
protector and guarantor of fundamental rights, and it cannot, con- 
sistently with the responsibility so laid upon it, refuse to entertain 
applications seeking protection against infringement of such rights, 
although such applications are made to the Court in the first 
instance without resort to a High Court having concurrent jurisdic- 
tion in the matter. 

*  Urguhar v. Brown (205 U. S. 179) and Hooney v. Kolohan 
(294 U. S. 103) distinguished. 

(ii) Freedom of speech and expression includes freedom of 
propogation of ideas and that freedom is ensured by the freedom 


of circulation. 

Ex parte Jackson (96 U.S. 727) and Lovell v. City of Griffin 
(303 U. S. 444) referred to. 

Held per Kania C. J. Patanyatt Sastri, Merwe CHanp 
Manajyan, Mucxnersea and Das JJ.—(Fazt Axr J. dissenting) : 
(i) Apart from libel, slander etc. unless a law restricting freedom 
of speech and expression is directed solely against the undermin- 
ing of the security of the State or the overthrow of it, such law 
cannot fall within the reservation under cl. (2) of the Art. 19 of the 
Constitution, although the restrictions which it seeks to impose may 
have been conceived generally in the interests of public order. Sec- 
tion 9(1-A) of the Madras Maintenance of Public Order Act, XXXHI 
of 1949, which authorises impositions of restrictions for the wider 
purpose of securing public safety or the maintenance of public 
order falls outside the scope of authorised restrictions under cl. (2) 
and is therefore void and unconstitutional; (ii) Where a law pur- 
ports to authorise the imposition of restrictions on a fundamental 
right in langauge wide enough to cover restrictions both within 
and without the limits of constitutionally permissible legislative 
action affecting such right, it is not possible to uphold it even so 
far as it may be applied within the constitutional limits, as it i 
not severable. So long as the possibility of its being applied for 
purposes not sanctioned by the Constitution cannot be ruled ou 
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it must be held to be wholly unconstitutional and void. Section 1950 
9 (1-A) is therefore wholly unconstitutional and void. — 
Per Fazi Art J.—Restrictions which s. 9 (I-A) authorised Romesh Fhappar. 
are within the provisions of cl. (2) of art. 19 of the Constitution v. 
and s. 9 (1-A)-is not therefore unconstitutional or void. (?) The State of 
Brij Bhushan and Another v. The State (1950) S.C.R. 605 Madras. 
referred to. : ; 


“OricinaL Jurispicvion: Petition No. XVI of 1950. 
Application under article 32 of the Constitution for a. 
writ of prohibition and certiorari. The facts are set 
out in the judgment. 

C. R. Pattabhi Raman, for the petitioner. | 
. K. Rajah Ayyar, Advocate-General of Madras, (Gana- 
pathi Ayyar, with him) for the opposite party. 

1950. May 26.. The Judgment of Kania C. J.. Mehr 
Chand Mahajan, Mukherjea and Das JJ. was delivered 
by Patanjali Sastri, J. Fazl Ali: J. delivered a separate 
judgment. 

PatanyaLt Sasrrt J.—The petitioner is the printer, 
publisher and editor of a recently started weekly 
journal in English called Cross. Roads printed and 
published in Bombay. The Government of Madras, 
the respondents herein, in exercise of their powers 
under section 9(1-A) of the Madras Maintenance of 
Public Order Act, 1949 (hereinafter referred. to as the 
impugned Act) purported to issue an order No. MS. 
1333 dated 1st March, 1950, whereby they imposed a 
ban upon the entry and circulation of the journal in 
that State. The order was published in the Fort St. 
George Gazette and the notification ran as follows :— 

“In exercise of the powers conferred ‘by section 9 
(1-A) of the Madras Maintenance of Public Order, Act, 
1949 (Madras Act XXIII of 1949) His Excellency the 
Governor of Madras, being satisfied that for the purpose 
of securring the public safety and the maintenance of 
public order, it is necessary so to do, hereby _ prohibits, 
with effect on and from the date of publication of this. 
order in the Fort St. George Gazette the entry into . or 
the circulation, sale or distribution in the State of Madras 
or any part thereof of the newspaper entitled Cross 
Roads an English weekly published at Bombay.” 

The petitioner claims that the said order contravenes 


the fundamental right of the petitioner to freedom of 
2) See the -headnote to Brij Bhushan v. The State of Delhi, p. 605, Infra. 
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speech and expression conferred on him by article 19 
(1) (a) of the Constitution and he challenges the valid- 
ity of section 9 (1-A) of the impugned Act as_ being 
void under article 13 (1) of the Constitution by reason 
of its being inconsistent with his fundamental right 
aforesaid. 


The Advocate-General of Madras appearing on be- 
half of the respondents raised a preliminary objection, 
not indeed to the jurisdiction of this Court to entertain 
the application under article 32, but to the petitioner 
resorting to this Court directly for such relief in the 
first instance. He contended that, as a matter of 
orderly procedure, the petitioner should first resort to 
the High Court at Madras which under article 226 of 
the Constitution has concurrent jurisdiction to deal 
with the matter. He cited criminal revision _ petitions 
under section 435 of the Criminal Procedure Code, 
applications for bail and applications for transfer 
under section 24 of the Civil Procedure Code as in- 
stances where, concurrent jurisdiction having been 
given in certain matters to the High Court and_ the 
Court of a lower grade, a rule of practice has been 
established that a party should proceed first to the 
latter Court for relief before resorting to the High 
Court. He referred to Emperor v. Bisheswar Prasad 
Sinha(+1) where such a rule of practice was enforced in 
a criminal revision case. and called our attention also 
to certain American decisions Urquhart v. Brown(*) 
and Hooney v. Kolohan(*) as showing that the 
Supreme Court of the United States ordinarily 
required that whatever judicial remedies: remained 
open to the applicant in Federal and State Courts 
should be exhausted before the remedy in the 
Supreme Court—be it 4Aabeas corpus or certiorari— 
would be allowed. We are of opinion that neither the 
instances mentioned by the learned Advocate-General 
nor the American decisions referred to by him are 
really analogous to the remedy afforded by article 32 of 
the Indian Constitution. That article does not merely 
confer power on this Court, as article 226 does on the 


QC) LL, R. 56 All. 158. (%) 205 U. §. 179. (*) 294 U.S. 10 
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High Courts, to issue certain writs for the enforcement 
of the rights conferred by Part HI or for any other 
purpose, as part of its general jurisdiction. In that 
case it- would have been more appropriately placed 
among articles 131 to 139 which define that jurisdic- 
tion. Article 32 provides a “guaranteed” remedy for 
the enforcement of those rights, and this remedial right 
is itself made a fundamental right by being included in 
Part III. This Court is thus constituted the protector 
and guarantor of fundamental rights, and it cannot, 
consistently with the responsibility so laid upon it, 
refuse to entertain applications seeking protection 
against infringements of such rights. No similar pro- 
vision is to be found in the Constitution of the United 
States and we do not consider that the American 
decisions are in point. 


Turning now to the merits, there can be no doubt 
that freedom of speech and expression includes freedom 
of propagation of ideas, and that . freedom is ensured , by 
the freedom of circulation. “Liberty of circulation is 
as essential to that freedom as the liberty of publica- 
tion. Indeed, without circulation the publication 
would be of little value’. Ex parte Jackson(*). Sec 
also Lovell v. City of Griffin(#). It is therefore per- 
fectly clear that the order of the Government of Madras 
would be a violation of the petitioner’s fundamental 
right under article 19(1) (a), unless section 9 (1-A) of 
the impugned Act under which it was made is saved 
by the reservations mentioned in clause (2) of article 19 
which {omitting immaterial words regarding laws’ relat- 
ing to libel, slander, etc, with which we are not con- 
cerned in this case) saves the operation of any “exist- 
ing law in so far as it relates to any matter which 
undermines the security of, or tends to overthrow, the 
State.” The question accordingly arises whether the 
impugned Act, in so far as it purports by section 9(1-A) 
to authorise the Provincial Government “for the — pur- 
pose of securing the public safety or the maintenance 
‘of public order, to prohibit or regulate the entry into 


(4) 96 U.S. 727. (2) 903 US. 444. 
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or the circulation, sale or distribution in the Province of 
Madras or any part thereof of any document or class 
of documents” is a “law relating. to any matter which 
undermines the security of or tends to overthrow the 
State.” 


.The impugned Act was passed by the Provincial 
Legislature in exercise of the power conferred upon it by 
section 100 of the Government of India Act, 1935, read 
with Entry 1 of List IH of the Seventh Schedule to 
that Act, which comprises among other matters, 
“public order.” Now “public order” is an expression 
of wide connotation and signifies that state of tranquil- 
lity which prevails among the members of a_ political 
society as a result of the internal regulations enforced 
by the government which they have — established. 
Although section 9 (1-A) refers to “securing the public 
safety” and “the maintenance of public order” as 
distinct purposes, it must be taken that “public safety” 
is used as a part of the wider concept of public order, 
for, if public safety were intended to signify any mattet 
distinct from and outside the content of the expres- 
sion “public order,” it would not have been competent 
for the Madras Legislature to enact the provision so 
far as it relates to public safety. This indeed was not 
disputed on behalf of the respondents. But it was 
urged that the expression “public safety” in the im- 
pugned Act, which is a statute relating to law 
and order, means the security of the Province, and, 
therefore, “the security of the State” within the meaning 
of article 19 (2) as “the State” has been defined in 
article 12 as including, among other things, the Govern- 
ment and the Legislature of each of the erstwhile Pro 
vinces. Much reliance was placed in support of | this 
view on Rex v. Wormwood Scrubbs Prison(’) where it 
was held that the phrase “for securing the public safe- 
ty and the defence of the realm” in section 1 of the 
Defence of the Realm (Consolidation) Act, 1914, was 
not limited to securing the country against a foreign 
foe but included also protection against internal  dis- 
order such as a rebellion. The decision is not of 
much assistance to the respondents as the context in 

(*) LR. [1920] 2 K.B. 305. 
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which the words “public safety” occurred in that Act 
showed unmistakably that the security of the State 
was the aim in view. Our attention has not been 
drawn to any definition of the expression “public 
safety,” nor does it appear that the words have ac- 
quired any technical signification as words of art. 


“Public safety” ordinarily means security of the 
public or their freedom from danger. In that sense, 
anything which tends to prevent dangers to public 
health may also be regarded as securing public safety. 


_The meaning of the expression must, however, vary 


according to the context. In the classification of offen- 
ces in the Indian Penal Code, for instance, Chapter XIV 
enumerates the “offences affecting the public health, 
safety, convenience, decency, and morals” and _ it 
includes rash driving or riding on a public way (sec- 
tion 279) and rash navigation of a vessel (section 280), 
among others, as offences against public safety, while 
Chapter VI lists waging war against the Queen (section 
121), sedition (section 124-A) etc. as “offences against 
the State”, because they are calculated to undermine 
or affect the security of the State, and Chaprer VIII 
defines “offences against the public tranquillity” 
which include unlawful assembly (section 141) rioting 
(section 146), promoting enmity between classes 
(section 153-A), affray (section 159) etc. Although in 
the context of a statute relating to law and order 
“securing public safety” may not include the securing 
of public health, it may well mean securing the public 
against rash driving on a public way and the like, and 
not necessarily the security of the State. It was said 
that an enactment which provided for drastic remedies 
like preventive detention and ban on newspapers must 
be taken to relate to matters affecting the security of 
the State rather than trivial offences like rash driving 


or an affray. But whatever ends the impugned Act - 


may have been intended to subserve, and whatever 
aims its framers may have had in view, its application 
and scope cannot, in the absence of limiting words in 
the statute itself, be restricted to those aggravated 
forms of prejudicial activity which are calculated to 
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endanger the security of the State. Nor is there any 
guarantee that those authorised to exercise the powers 
under the Act will in using them discriminate between 
those who act prejudicially to the security of the State 
and those who do not. 


The Government of India Act, 1935, nowhere used 
the expression “security of the State” though it made 
provision under section 57 for dealing with crimes of 
violence intended to overthrow the Government. 
While the administration of law and order including 
the maintenance of public order was placed in charge 
of a Minister elected by the people, the Governor was 
entrusted with the responsibility of combating the 
operations of persons who “endangered the peace or 
tranquillity, of the Province” by committing or at- 
tempting “to commit “crimes of violence intended to 
overthrow the Government.” Similarly, article 352 
of the Constitution empowers the President to make a. 
Proclamation of Emergency when he is satisfied that 
the “security of India or any part of the territory thereof 
is threatened by war or by external aggression or by 
internal disturbance.” These provisions recognise 
that disturbance of public peace or tranquillity may 
assume such grave proportions as to threaten the secu- 
rity of the State. 


As Stephen in his Criminal Law of England(*)  ob- 
serves: “Unlawful assemblies, riots, insurrections, 
rebellions, levying of war, are offences which run_ into 
each other and are not capable of being marked off by 
perfectly defined boundaries. All of them have in 
common one feature, namely, that the normal tran- 
quillity of a civilised society is in each of the cases 
mentioned disturbéd either by actual force or at least 
by the show and threat of it.” Though all these 
offences thus involve disturbances of public tranquit 
lity and are in theory offences ‘against public order, 
the difference between them being only a difference of 
degree, yet for the purpose of grading the punishment 
to be inflicted in respect of them they may be classified 
into different minor categories as has been done by 
() Vol. IT, p. 242. 
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the Indian Penal Code. Similarly, the Constitution, 
in formulating the varying criteria for permissible 
legislation imposing restrictions on the fundamental 
rights enumerated in article 19 (1), has placed in a 
distinct category those offences against public order 
which aim at undermining the security of the State or 
overthrowing it, and made their prevention the sole 
justification for legislative abridgement of freedom of 
speech and expression, that is to say, nothing less than 
endangering the foundations of the State or threaten- 
ing its overthrow could justify curtailment of the 
rights to freedom of speech and expression, while the 
right of peaceable assembly “sub-clause (b)” and the 
right of association “sub-clause (c)” may be restricted 
under clauses (3) and (4) of article 19 in the interests 
of “public order”, which in those clauses includes the 
security of the State. The differentiation is also 
noticeable in Entry 3 of List WI (Concurrent List) 
of the Seventh Schedule, which refers to the “security 


. of a State” and “maintenarice of public order”, as. 


distinct subjects of legislation. The Constitution thus 
requires a line to be drawn in the field of public order 
or tranquillity marking off, may be, roughly, the boun- 
dary between those serious and aggravated forms of 
public disorder which are calculated to endanger the 
security of the State and the relatively minor breaches 
of the peace of a purely local significance, treating for 
this purpose differences in degree as if they were 
differences in kind. 


It is also worthy of note that the word “sedition” 
which occurred in articke 13 (2) of the Draft Constitu- 
tion prepared by the- Drafting Committee was 
deleted before the article was finally passed as 
article 19 (2). In this connection it may be 
recalled that the Federal Court had, in defining sedition 
in Niharendu Dutt Majumdar v. The King Em- 
peror(*), held that “the acts or words complained of 
must either incite to disorder or must be such as to 
satisfy reasonable men that that is their intention or 
tendency”, but the Privy Council overruled that 


(1) [1942] F.C.R. 38. 
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decision and emphatically reaffirmed the view  express- 
ed in Tilak’s case(+) to the effect that “the offence 
consisted in exciting or attempting to excite in others 
certain bad feelings towards the Government and not 
in exciting or attempting to excite mutiny or rebellion, 
or any sort of actual disturbance, great or small”— 
King Emperor vy. Sadashiv Narayan  Bhalerao({?). 
Deletion of the word “sedition” from the draft 
article 13 (2), therefore, shows that criticism of 
Government exciting disaffection or bad feelings  to- 
wards it is not to be regarded as a justifying ground 


. for restricting the freedom of expression and of the 


press, unless it is such as to undermine the security of 
or tend to overthrow the State. It is also significant 
that the corresponding Irish formula of “undermin- 
ing the public order or the authority of the State” 
[article 40 (6) (i) of the Constitution of Eire, 1937] did 
not apparently find favour with the framers of the 
Indian Constitution. Thus, very narrow and _ stringent 
limits have been set to permissible legislative abridge- 
ment of the right of free speech and expression, and 
this was doubtless due to the realisation that freedom 
of speech and of the press lay at the foundation of all 
democratic organisations, for without free political 
discussion no public education, so essential for the 
proper functioning of the processes of popular govern- 
ment, is possible. A freedom of such amplitude might 
involve risks of abuse. But the framers of the 
Constitution may well have refiected, with Madison 
who was “the leading spirit in the preparation of the 
First Amendment of the Federal Constitution,’ that 
“it is better to leave a few of its noxious branches to 
their luxuriant growth, than, by pruning them away, 
to injure the vigour of those yielding the proper 
fruits” : [Quoted in Near v. Minnesotta (*)}. 


We are therefore of opinion that unless a law _ restrict- 
ing freedom of speech and expression is directed — solely 
against the undermining of the security of the State or 
the overthrow of it, such Jaw cannot fall within the 
reservation under clause (2) of article 19, although the 


(522 Bom. 112. () LR. 7414.89. +4) 282 U.S. 607. 717-8 
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restrictions which it seeks to impose may have been 
conceived generally in the interests of public order. It 
follows that section 9 (1-A) which authorises imposi- 
tion of restrictions for the wider purpose of ‘securing 
public safety or the maintenance of public order falls 
outside the scope of authorised restrictions under 
clause (2), and is therefore void and unconstitutional. 


It was, however, argued that section 9 (1-A) could 
not be considered wholly void, as, under article 13(1), 
an existing law inconsistent with a fundamental right 
is void only to the extent of the inconsistency and no 
more. In so far as the securing of the public safety or 
the maintenance of public order would include the 
security of the State, the impugned provision, as 
applied to the latter purpose, was covered by 
clause (2) of ‘article 19 and must, it was said, be held 
to be valid. We are unable to accede to this conten- 
tion. Where a law purports to authorise the imposi- 
tion of restrictions on a fundamental right in language 
wide enough to cover restrictions both within and 
without the limits of constitutionally permissible 
legislative action affecting such right, it is not possible 
to uphold it even so far as if may be applied within 
the constitutional limits, as it is not severable. So 
long as the possibility of its being applied for purposes 
not sanctioned by the Constitution cannot be ruled out, 
it must be held to be wholly unconstitutional and void. 
In other words, clause (2) of article 19 having allow- 
ed the imposition of restrictions on the freedom of 
speech and expression only in cases where danger to 
the State is involved, an enactment, which is capable 
of being applied to cases where no such danger could 
arise, cannot be held to be constitutional and valid to 
any extent. 


The application is therefore allowed and the order 
of the respondents prohibiting the entry and circula- 
tion of the petitioner’s journal in the State of Madras 
is hereby quashed. 

Fazi Aur J—For the reasons given by me in Brij 
Bhushan and Another v. The State(r), which practically 

(*) [1970] S.C.R. 605. 
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involves the same question as is involved in this case, 
I hold that the reliefs sought by the petitioner cannot 
be granted. In this view, I would dismiss this _ peti- 
tion, but I should like to add a few observations to 
supplement what I have said in the other case. 


It appears to me that in the ultimate analysis the 
real question to be decided in this case is whether 
“disorders involving menace to the peace and tran- 
quillity of the Province” and aifecting “public safety” 
will be a matter which undermines the security of the 
State or not. I have borrowed the words quoted 
within inverted commas from the preamble of the Act 
which shows its scope and necessity and the question 
raised before us attacking the validity of the Act 
must be formulated in the manner I have suggested. 
If the answer to the question js in the affirmative, as 
I think it must be, then the impugned law’ which 
prohibits entry into the State of Madras of “any 
document or class of documents” for securing public 
safety and maintenance of‘public order should satisfy 
the requirements laid down in article 19 (2) of the 
Constitution, From the trend of the arguments ad- 
dressed to us, it would appear that if a document is 
seditious, its entry could be validly prohibited, be- 
cause sedition is a matter which undermines the 
security of the State; but if, on the other hand, the 
document is calculated to disturb public tranquillity 
and affect public safety, its entry cannot be prohibited, 
because public disorder and disturbance of public 
tranquillity are not matters which undermine the 
security of the State. Speaking for myself, 1 cannot 
understand this argument. In Brij Bhushan and 
Another v. The State(*), I have quoted good authority 
to show that sedition owes its gravity to its tendency to 
create disorders and an authority on criminal law 
like Sir James Stephen has classed sedition as an 
offence against public tranquillity. If so, how could 
sedition be a matter which would undermine the sccu- 
rity of the State and public disorders and disturbance 
of public safety will not be such a matter? It was 
argued that a small riot or a affray will not 
() [1920) S.C.R. 605. 
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undermine the security of the State, but to this line of 
argument there is a two-fold answer :— 

(1) The Act, as its preamble shows, is not intended 
for petty disorders but for disorders involving menace 
to the peace and tranquillity of the Province, (2) There 


are degrees of gravity in the offence of sedition also 
ahd an isolated piece of writing of mildly seditious” 


character by one insignificant individual may not also, 
from the layman’s point of view, be a matter which 
undermines the security of the State, but that would 
not affect the law which aims at checking sedition. It 
was also said that the law as it stands may be mis- 
used by the State executive, but misuse of the law is 
one thing and its being unconstitutional is. another. 
We are here concerned with the latter aspect only. I 
shall not- pursue the matter further as I have said 


enough on the subject in the connected case. 
Petition allowed. 
Agent for the petitioner :—K. J. Kale. 
Agent for the opposite party :—P. A. Mehta. 
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Constitution of India. Art. 19, cls. (1)(a) and (2)—Fundamental 
right of freedom of speech and expression—Law imposing pre-censor- 
ship on newspapers for securing public safety and preventing public 
disorder—Vahdity--Matter disturbing public safety or causing pub- 
lic disorder, whether “undermines the security of, or tends to over- 
throw, the State”—Scope of Art. 19, cl. (2)—East Punjab Public 
Safety Act, 1949, sec. 7 (1) (¢)—Validity. 

Section 7 (1) (c) of the East Punjab Public Safety Act, 1949, 
as extended to the Province of Delhi provided that “the Provin- 
cial Government or any authority authorised by it in this behalf, 
if satisfied that such action is necessary for preventing’ or combat- 
ing any activity prejudicial to the public safety or the mainten- 
ance cf public order may, by order in writing addressed to a 
printer, publisher or editor require that any matter relating to a 
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particular subject or class of subjects shall before publication be 
submitted for scrutiny.” 


Held per Kania C. J, Paranyatr Sastri, Mezur CHAND 


‘Manayan, Muxueryea and Das Jj—(Faz. Ati J. dissenting) 


that inasumch as s. 7 (1) (c) authorised the imposition of restric- 
tions on the fundamental right of freedom of speech and expres-— 
sion guaranteed by art. 19 (1) (a) of the Constitution for the pur- ° 
pose of preventing activities prejudicial to public safety and main- 
tenance of public order, it was not a law relating to “a matter 
which undermines the security of, or tends to overthrow, the 
Stace” within the meaning of the saving provisions contained in 
cl. (2) of art. 19 and was therefore unconstitutional and void. 


{Romesh Thappar v. The State 1950 S.C.R. 594] followed. 


Per Fazt Aur J—The expression “public safety” has, as a 
result of a long course of legislative practice acquired a well- 
recognised meaning and may be taken to denote safety. or security 
of the State; and, though the expression “public order” is wide 
enough to cover small disturbances of the peace which do not 
jeopardise the security of the State yet, prominence given in the 
Act to public safety, the fact that the Act is a piece of special 
legislation providing for special measures’ and the aim and scope 
of the Act in general, show that preservation of public safety is 
the dominant purpose of the Act, and “public order” may well 
be paraphrased in the context as “public tranquillity”. Public 
disorders which disturb the public tranquillity do undermine the 
security of the State and as s. 7{1)(c) of the impugned Act is 
aimed at preventing such disorders it is difficult to hold that it 
falls outside the ambit of Art. 19(2) of the Constitution. 


Held by the Full Court—The imposition of pre-censorship on 
a journal is a restriction on the liberty of the press which is an 
essential “part of the right to freedom of speech and expression 
declared by art. 19 (1) (a). Blackstone's Commentaries referred to. 


OricinaL Jurispiction : Petrrion No, XXIX of 1950. 


Application under article 32 of the. Constitution 
of India for a writ of certiorari and prohibition, The 
facts are stated in the judgment. 


N. C. Chatterjee (B. Banerji, with him) for the 
petitioner. 


'"M. C. Setalvad, Attorney-General for India, (S. M. 


. Sikri, with him) for the respondent. 


1950, May 26. The judgment of Kania C. J., Patanjali 
Sastri, Mehr Chand Mahajan, Mukherjea and Das JJ. 
was delivered by Patanjali Sastri J. 


Faz Aut J. delivered a separate dissenting judgment. 
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Paranyati Sastrr J—This is an application under 
article 32 of the. Constitution praying for the issue of 
writs of certiorari and prohibition to the respondent, 
the Chief Commissioner of Delhi, with a view to exa- 
- mine the legality of and quash the order made by him 
‘in regard to an English weekly of Delhi called the 
Organizer of which the first applicant is the printer 
and publisher, and the second is the editor. On 2nd 
March, 1950, the respondent, in exercise of powers 
conferred on him by section 7 (1) (c) of the East 
Punjab Public Safety Act, 1949, which has been ex- 
tended to the Delhi Province and is hereinafter referred 
to:as the impugned Act, issued the following order : 


“Whereas the Chief Commissioner, Delhi, is satis- 
fied that -Organizer, an English weekly of Delhi, has 
been publishing highly objectionable matter constitu- 
ting a threat to public law and order and that action 
as is hereinafter mentioned is necessary for the  pur- 
pose of preventing or combating activities prejudicial to 
the public safety. or the maintenance of public order. 


Now therefore in exercise of the powers conferred 
by section 7(1)(c) of the East Punjab Public Safety 
Act, 1949, as extended to the Delhi Province, I, 
Shankar Prasad, ‘Chief Commissioner, Delhi, do by 
this order require you Shri Brij Bhushan, Printer and 


Publisher and Shri K. R. Halkani, Editor of the 


aforesaid paper to submit for scrutiny, in duplicate, 
befare publication, till further orders, all communal 
matter and news and views -about Pakistan including 
photographs and cartoons other than ‘those derived 
from official sources. or supplied by the news agencies, 
viz., Press Trust of India, United Press of India and 
United Press of America to the Provincial Press 
Officer, or in his absence, to Superintendent of Press 
Branch at his office at 5, Alipur Road, Civil Lines, 
Delhi, between the hours 10 am. and 5 p.m. on 
working days.” . a 
The only point argued before us relates to the con- 
stitutional validity of section 7(1) (c) of the impugned 
Act which, as appears from its preamble, was passed 
“to provide special measures to ensure public safety 
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and maintenance of public order.” Section 7(1) (c) 


“under which the aforesaid order purports to have 


been made reads (so far as material here) as follows :— 


“The Provincial Government or any authority 
authorised by it in this behalf if satished that such 
action is necessary for the purpose of preventing or 
combating any activity prejudicial to the public safety 
or the maintenance of public order may, by order 
in writing addressed to a printer, publisher or editor 
require that any matter relating to a particular sub- 
ject or class of subjects shall before publication be 
submitted for scrutiny.” 


The petitioners claim that this provision infringes 
the fundamental right to the freedom of speech and 
expression conferred upon them by article 19(1) (a) of 
the Constitution inasmuch as it authorises the imposi- 
tion of a restriction on the publication of the journal 
which is not justified under clause (2) of that article. 


There can be little doubt that the imposition of pre- 
censorship on a journal is a restriction on the liberty 
of the press which is an essential part of the right to 
freedom of speech and expression declared by arti- 
cle 19(L) (a). As pointed out by Blackstone in his 
Commentaries “the liberty of the press consists in 
laying no previous restraint upon publications, and 
not in freedom from censure for criminal matter when 
published. Every freeman has an undoubted right to 
lay what sentiments he pleases before the public ; to 
forbid this, is to destroy the freedom of the press(*). 
The only question therefore is whether section 7 (1)(c) 
which authorises the imposition ‘of such a restriction 
falls within the reservation of caluse (2) of article 19. 


As this question turns on considerations which are 
essentially the same as those on which our decision in 
Petition No. XVI of 1950(*) was based, our judgment in 
that case concludes the present case also. Accordingly, 
for the reasons indicated in that judgment, we allow 
this petition and hereby quash the impugned order of the 
Chief Commissioner, Delhi, dated the 2nd March, 1950. 

(1) Blackstone’s Commentaries, Vol. IV, pp. 151, 152. 

(*) Romesh Thappar v. The State af Madras, supra p. 594. 
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Faut Aut J—The question raised in the -case_ relates 
to the validity of section 7(1) (c) of the East Punjab 
Public Safety Act, 1949 (as extended to the Province 
~ of Delhi), which . runs as follows :— 


“The Proyincial Government or any authority 
authorised by it in this behalf if satisfied that such 
action is necessary for the purpose of preventing or 
combating any activity prejudicial to the public safety 
or the maintenance of public order, may, by order in 
writing addressed to a printer, publisher or editor— 

* * * * 


(c) require that any matter relating to a particular 


subject or class- of subjects shall before publication be 
submitted for scrutiny ; 


It should be noted that the provisions of sibclause 
(c) are not in general terms but are confined to a 
“particular subject or class of subjects,’ and. that 
having regard to the context in which these words are 
used, they must be connected with “public safety or 
the maintenance of public order.” Ss ae ye 


The petitioners, on whose behalf this. provision. is 
assailed, are respectively the printer (and publisher) 
and editor of » an English weekly of Delhi called 


‘Organizer, and they pray for the issue of writs. of | 


certiorari and prohibition | to the Chief. -Conimissioner, 
Delhi, with a view 


of and. “restrain the operation”. of and “quash” : the: 


order made by him on the 2nd March, aoe ‘under ~ the - 


impugned section, directing “them: * submit for 
scrutiny, in duplicate, before. ‘publication’ till - further 
orders, all communal matter’ and news and — views 
about Pakistan including photographs - and cartoons 
other than those derived from official sources or. sup- 
plied. by the news agencies....” The order in quéstion 


recites. among other things that ‘the Chief Commis- 


_ gioner is satisfied’ that the Organizer has been 
publishing highly . objectionable matter - constituting 
a threat to public law and order and: that action to 

which referq:ce has been made is necessary for © the 

purpose. of preventing or combating _ activities 


“to examine . and review the legality” 
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prejudicial to the public safety or the maintenance 
of public order. It is contended on behalf of the 
petitioners that notwithstanding these recitals the 
order complained against is liable to be quashed, 
because it amounts to an infringement of the right of 
freedom of speech and expression guaranteed by 
article 19 (1) (a) of the Constitution. Articles 19 (1) (a) 
and (2), which are to be read together, runs as follows :— 


“19, (1) All citizens shall have the right— 


(a) to freedom of speech and expression ; 
* * * * 


(2) Nothing in sub-clause (a) of clause (1) shall 
affect the operation of any existing law in so far as it 
relates to, or prevent the State from making any Law 
relating to, libel, slander, defamation, contempt of 
Court or any matter which offends against decency or 
morality or which undermines the security of, or 
tends to overthrow, the State.” 


It is contended that section 7 (1) (c) of the Act, 
under which the impugned order has been made, can- 
not be saved by clause (2) of article 19 of the Constitu- 
tion, because it does not relate to any matter which 
undermines the security of, or tends to overthrow, the 
State. Thus the main ground of attack is that the 
impugned law is an infringement of a fundamental 
right and is not saved by the so-called saving clause 
to which reference has been made. 


There can be no doubt that to impose pre-censorship 
on a journal, such as has been ordered by the Chief 
Commissioner in this case, is a restriction on the 
liberty of the press which is included in the right to 
freedom of speech and _ expression guaranteed by 
article 19 (1) (a) of the Constitution, and the only 
question which we have therefore to decide is whether 
clause (2) of article 19 stands in the way of the 
petitioners. 

The East Punjab Public Safety Act, 1949, of which 
section 7 is a part, was passed by the Provincial 
Legislature in exercise of the power conferred upon 1t 
by section 100 of the Government of India Act, 1935, is 


S.C.R. SUPREME COURT REPORTS 6ll 


read with Entry | of List II of the Seventh Schedule to 
that Act, which includes among other matters “public 
order.” This. expression in the general sense may be 
construed to have reference to the maintenance of what 
is generally known as law and order in the Province, 
and this is confirmed by the words which follow it in 
Entry 1 of List II and which have been put within 
brackets, viz., “but not including the use of naval, 
military or air forces or any other armed forces of 
the Union in aid of the civil power.” It is clear that 
anything which affects public tranquillity within the 
State or the Province will also affect public order and 
the State Legislature is therefore competent .to frame 
laws on matters relating to public. tranquillity and 
public order. It was not disputed that under the 
Government of India Act, 1935 (under which the 
impugned Act was passed). it was the responsibility of 
each Province to deal with all internal disorders 
whatever their magnitude may be and to preserve 
public tranquillity and order within the Province. 


At this stage, it will be convenient to consider the 
meaning of another expression “public safety’ which 
is used throughout the impugned Act and which is also 
chosen by its framers for its title. This expression, 
though it has been variously used in different contexts 
(see the Indian Penal Code, Ch, XIV), has not acquir- 
ed a well-recognized meaning in relation to an Act like 
the impugned Act, as a result of a long course of legis- 
lative practice, and may be taken to denote safety or 
security of the State. In this sense, it was used in 
the Defence of the Realm (Consolidation) Act, 1914, as 
well as the Defence of India Act, and this is how it 
was judicially interpreted in Rex v. Governor of Worm- 
wood Scrubbs Prison (1). The headnote of this case runs 
as follows :— 


“By section 1 of the Defence of the Realm (Consoli- 
dation) Act, 1914, power was given to His Majesty in 
Council ‘during the continuance of the present war to 


“issue regulations...... for securing the poplic safety and 


the defence of the realm’ :— 


(?) [1920] 2 K. B. 305. 
73, S. C. India (N.D.)/58 
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Held, that the regulations thereby authorized were 
not limited to regulations for the protection of the 
country against foreign enemies, but included regula- 
tions designed for the prevention of internal disorder 
and rebellion.” 


Thus ‘public order’ and ‘public safety’ are allied 
matters, but, in order to appreciate how they stand in 
relation to each other, it seems best to direct our 
attention to the opposite concepts which we may, for 
convenience of reference, respectively label as ‘public 
disorder’ and ‘public  unsafety’. If ‘public safety’ is, 
as we have seen, equivalent to ‘security of the State’, 
what I have designated as public unsafety may be 
regarded as equivalent to ‘insecurity of the State’. 
When we approach the matter in this way, we find 
that while ‘public disorder’ is wide enough to cover a 
small riot or an affray and other cases where peace is 
disturbed by, or affects, a small group of persons, ‘public 
unsafety’ (or insecurity of the State), will usually be 
connected with serious internal disorders and such 
disturbances of public tranquillity as jeopardize the 
security of the State. 


In order to understand the scope of the Act, it 
will be necessary to note that in the Act “maintenance 
of public order” always occurs in juxtaposition with 
“public safety”, and the Act itself is called “The East 
Punjab Public Safety Act.” The prominence thus 
given to ‘public safety’ strongly suggests that the Act 
was intended to deal with serious cases of public 
disorder which affect public safety or the security of 
the State, or cases in which, owning to some kind of 
emergency or a grave’ situation having arisen, even 
public disorders of comparatively small dimensions 
may have far-reaching effects on the ,security of the 
State. It is to be noted that the Act purports to 
provide “special measures to ensure public safety and 
maintenance of public order.” The words “special 
measures” are rather important, because they show 
that the Act was not intended for ordinary cases or 
ordinary situations. The ordinary cases are provided 
for by the Penal Code and other existing laws, and 
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with these the Act which purports to be of a temporary 
Act is not apparently concerned. It is concerned with 
special measures which would presumably be required 
for special cases or special situations. Once this 
important fact is grasped and the Act is viewed in the 
Proper perspective, much of the confusion which has 
been created in the course of the arguments will 


disappear. The line of argument advanced on behalf. 


of the petitioners is that since the Act has been passed 
in exercise’ of the power granted by the expression 
“public order,’ used in the Government of India Act, 
which is a general term of wide import, and since it 
purports to provide for the maintenance of — public 
order, its provisions are intended or are liable to be 
used for all cases of breaches of public order, be they 
small or insignificant breaches or those of a grave or 
serious nature. This is, in my opinion, approaching 
the case from a wrong angle. The Act is a piece of 
special legislation providing for special measures and 
the central idea dominating it is public safety and 
maintenance of public order in a situation requiring 
special measures. 


It was argued that “public safety’ and “mainten- 
ance of public order” are used in the Act disjunctively 
and they are separated by the word “or” and not “and,” 
and therefore we cannot rule out the possibility of the 
Act providing for ordinary as well as serious cases of 
disturbance of public order and tranquillity. This, as 
I have already indicated, is a somewhat narrow and 
technical approach to the question. In constfuing the 
Act, we must try to get at its aim and _ purpose, 
and before the Act is declared to be invalid, we must 
see whether it is capable of being so construed as to 
bear a reasonable meaning consistent with its validity. 
We therefore cannot ignore the fact that preservation 
of public safety is the dominant purpose of the Act 
and that it is a special Act providing for special 
measures and therefore it should not be confused with 
an Act which is applicable to ordinary situations and 
to any and every trivial case of breach of public order. 
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In my opinion, the word “or” is us¢d here nut so much 
to separate two wholly different concepts as to show 
that they are closely allied concepts and can be used 
almost interchangeably in the context. I think that 
“public order” may well be paraphrased in the context 
as public tranquillity and the words “public safety” 
and “public order” may be read as equivalent to 
“security of the State” and “public tranquillity.” 


I will now advert once more to clause (2) of arti- 
cle 19 and state what I consider to be the reason for 
inserting in it the words “matter which undermines 
the security of, or tends to overthrow, the State.” It 
is well recognized in all systems of law that the right to 
freedom of speech and expression or freedom of the press 
means that any person may write or say what he 
pleases so long as he does not infringe the law relating 
to libel or slander or to blasphemous, obscene or 
seditious words or writings: (see Halsbury’s Laws of 
England, 2nd Edition, Vol. I, page 391)y¢ This is 
practically what has been said in clause (2) of article 19, 
with this difference only that instead of using the 
words “law relating to sedition,” the framers of the 
Constitution have used the words mentioned above. 
It is interesting to note that sedition was mentioned in 
the original draft of the Constitution, but subsequently 
that word was dropped and the words which I have 
quoted were inserted. I think it is not difficult to 
discover the reason for this change and I shall briefly 
state in my own words what I consider it to be. 


« The latest pronouncement by the highest Indian 
tribunal as to the law of sedition is to be found 
in Niharendu Dutt Majumdar v. The King(*) 
which has been quoted again and again and in which 
Gwyer C. J. laid down that public disorder, or the 
reasonable anticipation or likehood of public disorder, 
is the gist of the offence of sedition and “the acts or 
words complained of must either incite to disorder or 


(4) [1942] F. c. R. 38. 
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must be such as to satisfy reasonable men that that is- 
their intention or . tendency.” For this view, the 


learned Chief Justice relied on certain observations 
of Fitzgerald J. in R. v. Sullivan(+)), and he also 
added that he was content to adopt “the words 
of that learned Judge which are to be found in 
every’ book dealing with this branch of the criminal 
law.” There is no doubt that what Gwyer C. J. has 
stated in that case represents the view of a number of 
‘Judges and authors and was also the view of Sir James 
Stephen in ‘regard to whom Cave J. in his charge to 
the jury in a case relating to the law of sedition [R. v. 
’ Burns (*) said :-— 


“The law upon the question of what is seditious 
and what is not is to be found stated very clearly in a 
-book by Stephen J. who has undoubtedly a greater 
knowledge of criminal law than any other Judge who 
sits upon the Bench, and what he has said upon the 
Subject of sedition was submitted to the other Judges, 
who sometime back were engaged with him in drafting 
a criminal code, and upon their report the Commission- 
"ers say that his statement of law appears to them to be 
‘stated accurately as it exists at present.” 


The decision of Gwyer C.J. held the field for 
several years until the Privy Council, dealing with a 
case under the Defence of India Rules, expressed the 
view in King Emperor v. Sadhashiv Narayan 
Bhalerao(*) that the test laid down by the learned 
Chief Justice was not applicable in India where the 
offence under section 124A of the Indian Penal Code 
should be construed with reference to the words used 
in that section. They also added :— 


“The word ‘sedition’ does not occur either in seéc- 
tion 124A or in the Rule; it is only found as a 
‘marginal note to section 124A, and is not an operative 
part of the section, but merely provides the name by 
which the crime‘defined in the section will be known. 


@) [1868]:11 Cox. C.C. 44. (*) [1886] 16.Cox. 355. (°) 74 LA. 89. 


1950 
Brij Bhushan & 
Another - 
v. 
The State of 
Delhi. 


Fazl Ali J. 


1950 


Brj Bhushan @ 
Another 
v. 
The State of 
Dethi. 


Fazl Ali - 


616 SUPREME COURT REPORTS [1950] 


There can be no justification for restricting the con- 
tents of the section by the marginal note. In England 
there is no statutory definition of sedition ; its meaning 
and content have been laid down in many decisions, 
some of which are referred to by the Chief Justice, but 
these decisions are not relevant when you have a 
statutory definition of that which is termed sedition as 
we lave in the present case. 


Their Lordships are unable to find anything in the 
language of either section 124A or the Rule which 
could suggest that ‘the acts or words complained of 
must either incite to disorder or must be such as to 
satisfy reasonable men that this is their intention or 
tendency.’ ” 


The framers of the Constitution must have  there- 
fore found themselves face to face with the dilemma 
as to whether the word “sedition” should be used in 
article 19 (2) and if it was to be used in what sense it 
was to be used. On the one hand, they must have 
had before their mind the very widely accepted view 
supported by numerous authorities that sedition was 
essentially an offence against public tranquillity and 
was connected in some way or other with public dis- 
order; and, on the other hand, there was the pro- 
nouncement of the Judicial Committee that sedition 
as defined in the Indian Penal Code did not necessarily 
imply any intention or tendency to incite disorder. 
In these circumstances, it is not surprising that they 
decided not to use the word “sedition” in clause (2) 
but used the more general. words which cover sedition 
and everything else which makes sedition such a 
serious offence. That sedition does undermine the 
security of the State is a matter which cannot admit 
of much doubt. That it undermines the security of 
the State usually through the medium of public dis- 
order is also a matter on which eminent Judges and 
jurists are agreed. Therefore itis difficult to hold that 
public disorder or disturbance of public tranquillity 
are not matters which undermine the security of the 


State. 
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It will not be out of place to quote here the follow- 
ing passage from Stephen’s Criminal Law of England 
(Vol. II, pp. 242 and 243):— 


“It often happens, however, that the public peace is 
disturbed by: offences which without tending to the 
subversion of the existing political coastitution practi- 
cally subvert the authority of the Government 
over a greater or less local area for a longer or 
shorter time. The Bristol riots in 1832 and _ the 
Gordon riots in . 1780 are instances of this kind. 
No definite line. can be drawn between  insurrec- 
tions of this sort, ordinary riots, and unlawful 
assemblies. The difference between a meeting stormy 
enough to cause well-founded fear of a breach of the 
peace, and a civil war the result of which may deter- 
mine the course of a nation’s history for centuries, is 
a difference of degree. Unlawful assemblies, riots, 
insurrections, rebellions, levying of war, are offences 
which run into each other, and are not capable of 
being marked off by perfectly definite boundaries. 
All of them haye in common one feature, namely, 
that the normal tranquillity of a civilised society is 
in each of the cases mentioned disturbed either by 
actual force or at least by the show and threat of it. 


Another class of offences against public tranquillity 
are those in which no actual force is either employed 
or displayed, but in which steps are taken tending to 
cause it. These are the formation of secret societies, 
seditious conspiracies, libels or words spoken. 


Under these two heads all offences against the in- 
ternal public tranquillity of the State may be 
arranged.” 


This passage brings out two matters with remark- 
able clarity. It shows firstly that sedition is essen- 
tially an offence against public tranquillity and 
secondly that broadly speaking there are two classes 
of offences agathst public tranquillity: (a) those ac- 
companied by violence including disorders which 
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affect tranquillity of a considerable number of persons 
or an extensive local area, and (b) those not accom- 
panied by violence but tending to cause it, such as 
seditious utterances, seditious conspiracies, etc. Both 
these classes of offences are such as will undermine the 
security of the Staté or tend to overthrow it if left 
unchecked, and, as I have tried to point out, there is 


' a good deal of authoritative opinion in favour of the 


view that the gravity ascribed to sedition is due to 
the fact that it tends to seriously affect the tranquil 
lity and security of the State. In principle, then, jit 
would not have been logical to pete to sedition in 
clause (2) of article 19 and omit matters -which are 
No less grave and which have equal potentiality for 
undermining the security of the State. It appears 
that the framers of the Constitution preferred to adopt 
the logical course and have used the more general and 
basic words which are apt to cover sedition as well as 
other matters which are as detrimental to the security 
of the State as sedition. 


If the Act is to be viewed as I have suggested, it is 
difficult to hold that section 7 (1) (c) falls outside the 
ambit of article 19 (2). That clause clearly: states that 
nothing in clause (1) (a) shall affect the operation 
of any existing law relating to any matter which 
undermines the security of, or tends to overthrow, 
the State. I have tried to show that public  dis- 
orders and _ disturbance of public tranquillity do 
undermine the security of the State and if the 
Act is a law aimed at preventing such disorders, 
it fulfils the requirement of the Constitution. It is 
needless to add that the word “State” has been defined 
in article 12 of the Constitution to include “the 
Government and Parliament of India and the Govern- 
ment and Legislature of each of the States and all local 
or other authorities within the territory of India or 
under the control of the Government of India.” 


I find that section 20 of the impugned Act provides 
that the Provincial Government may by _ notification 
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declare that the whole or any part of the Province as 
may be specified in the notification is a dangerously 
disturbed area. This provision has some bearing on 
the aim and object of the Act, and we cannot overlook 
it when considering its scope. It may be incidentally 
mentioned that we have been informed that, under 
this section, Delhi Province has been notified to be a 
“dangerously disturbed area.” 


It must be recognized that freedom of speech and 
expression is one of the most valuable rights guaranteed 
to a citizen by the Constitution and _ should be 
jealously guarded by. the Courts. It .must also be 
recognised that free political discussion is essential for 
the proper functioning of a democratic government, and 
the tendency of modern jurists is to deprecate censor- 
ship though they all agree that “liberty of the press” 
is not to be confused with its “licentiousness.” But 
the Constitution itself has prescribed certain limits 
for the exercise of the freedom of speech and expression 
and this Court is ‘only called upon to sce whether a 
particular case comes within those limits. In my 
opinion, the law which is impugned is fully saved by 
article 19 (2) and if it cannot be successfully assailed’ 
it is not possible to grant the remedy which the 
petitioners are secking here. 


As has been stated already, the order which is im- 

pugned in this case recites that the weekly Organi- 
ger has been publishing highly objectionable matter 
constituting a threat of public Jaw and order” and 
that ‘the action which it is proposed to take against 
the petitioners “is necessary for the purpose of pre- 
venting or combating activities prejudicial to public 
safety or the maintenance of public order.” These 
facts are supported by an. affidavit sworn by the Home . 
Secretary to the Chief Commissioner, who also states 
among other things that the order in question was 
passed by the ‘Chief Commissioner in consultation 
with the Gentral Press Advisory Committee, which 
is an independent body elected by the All-India 
Newspaper Editors’ Conference and is composed of 
§---5 8. C. India (N.D.)/58 : 
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representatives of some of the leading papers such 
as The Hindsstan Times, Statesman, etc. In my 
opinion, there can be no doubt that the Chief Commis- 
sioner has purported to act in this cas¢ within the 
sphere within which he is. permitted to act under the 
law, and it is beyond the power of this Court to grant 
the reliefs claimed by the petitioners. 


In these circumstances, 1 would dismiss the _ peti- 
tioners’ application. 
Petition allowed. 
Agent for the petitioners: Gaenpat Rai. 
Agent for the respondent: P. 4. Mehta. 


GIPN-—S7—5 S. C. India (N. D.)/58—27-2-59-—500, 
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PROVINCE OF BOMBAY 


v. 
- KUSALDAS S. ADVANI AND OTHERS 


[Suri Harmar Kania C. J., Sarvw Fazi Aut, 
PatanjaLi Sastr1, MEHR CHAND MAHAJAN, 
Mvxnenjra and Das JJ.] 


Bombay Land Requisition Ordinance (V of 1947), ss. 3, 4, 10, 
12—Order requisitioning -Land—Application for writ of certiorari 
—Order of requisition, whether judicial or quasi-judicial act, or 
administrative act—Construction of s. 3—Existence of public pur- 
pose, whether condition precedent to exercise of power to requisition 
—Whether collateral fact or composite part of power to requtsition— 
Distinction between judicial or quasi-judicial acts, and administra- 
tive acts—Guiding principles and tests—Writ of certiorari—Nature 
and incidents of the writ--Power of High Court to issue writ 
against Provincial Government—Government of India Act, 1935, 
ss. 176, 306—"Sue,” meaning of. 


Held by the Full Court, (Kania C. J., Faz Act, Paranyzart 
Sasrai,~ -Meur . CHAND Manajan, Muxueryea and Das JjJ.).—A 
writ of certiorari lies whenever a body of persons having legal 
authority to determine questions affecting the rights of subjects 
and having the duty to act judicially act in exéess of their legal 
authority ; it does not lie to remove or adjudicate upon an ofder 
which is of an administrative or ministerial nature. 


Section 3 of the Bombay Land Requisition Ordinance 
(V of 1947) provided as follows:—“If in the opinion of the Pro- 
vincial Government it is necessary or expedient to do so the Pro- 
vincial Government may, by order in writing requisition any land 
for any public purpose: Provided that no land used for the pur- 
pose of public religious worship or for any purpose which the 
Provincial Government may specify by notification in the Official 
Gazette shall be requisitioned under this section.” The Ist res- 
pondent who was a refugee. from Sind got an assignment of the 
tenancy rights in a flat in Bombay and went into possession of 
the flat. A few days later the Government of Bombay issued an 
order requisitioning the flat under s. 3 of the abovesaid Ordi- 
nance, allotted the same to another refugee and issued orders to 
an Inspector to take possession of the same. On an application 
under Art. 32 of the Constitution, a writ of certiorari was issued 
by the Bombay High Court against the Province of Bombay and 
others and this order was confirmed on appeal as against the 
Province’ of Bombay by a Division Bench of the said High Court. 

Held, per Kania C. J., Fazi Aut, Paranyarr Sasrar and 
Das JJ. (Manayan and Mokueryza JJ. dissenting)—that on a 
proper construction of s. 3 of the Ordinance the decision of the 
Bombay Government that the property was required for a public 
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purpose was not a judicial or quasi-judicial decision but an ad- 
ministrative act and the High Court of Bombay had therefore no 
jurisdiction to issue a writ of certiorari in respect of the order of 
requisition. Per Manajan and Moxurryea JJ. (contra).—The 
Government of Bombay is a body of persons having legal autho- 
rity to determine questions affecting the rights of subjects and in 
deciding whether a land was required for a public purpose under 
s. 3 of the Ordinance it had to act judicially. The conditions 
necessary for the granting of a writ of certiorari were accordingly 
satished and the, igh Court of Bombay had power to issue the 
writ. 


Kania C.J.—Though a writ of certiorari may be issued where 
a body of persons having legal authority to determine questions 
affecting the rights of subjects and having a duty to act judicially 
act in excess of their legal authority, yet merely because an exe- 
cutive authority has to determine certain objective facts affecting 
the rights of subjects as a preliminary step to the discharge of an 
executive function it does not follow that it must determine those 
facts judicially. On the contrary, when the executive authority 
has to form an opinion about an objective matter as a preliminary 
step to the exercise of a certain power conferred on it, the deter- 
mination of the objective fact and the exercise of the power based 
thereon are alike matters of an administrative character and are 
not amenable to the writ of certiorart. 


Ie cannot be laid down broadly that in order that a deter- 
mination may be a judicial or quasi-judicial one there must be a 
Proposition and an opposition, or that a fis is necessary, or that 
it is necessary that there should be right to examine, cross-exa- 
mine and reexamine witnesses. The true test is whether the 
law, under which the autharity is making a decision, itself requircs 
a judicial approach. Prescribed forms are not necessary to make 
an inquiry judicial, provided in coming to the decision well- 
recognised principles of approach are required to be followed. 


Faz. Avr J—The mere fact that an executive authority has 
to decide something does not make the decision judicial. It is 
the manner in which the decision has to be arrived at which 
makes the difference and the real test is: is there any duty to 
decide judicially. There is nothing in s. 3 or any other section of 
the Ordinance in question which imposes expressly or impliedly 
a duty on the Provincial Government to decide the existence of a 
public purpose judicially or- quasi-judicially. 


It is well settled that when an Act or regulation commits to 
an executive authority the decision of what is necessary or ex- 
pedient and that authority make the decision, it is not competent 
to the courts to investigate the grounds or the reasonableness of 
the decision in the absence of an allegation of bad faith, and the 
opinion formed by the Provincial Government whether it is 
necessary or expedient to acquire land, givec a public purpose, 
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cannot therefore be questioned. The same cannot be said with 
regard to the decision of the Provincial Government as to the 
existence of a public purpose which is the foundation of its power 
and is a condition precedent to its exercise. The determination 
of the public purpose and the opinion formed as to the necessity 
or expediency of requisition do not form one psychological process 
but are two distinct and independent steps and if the executive 
authority requisitions land under s: 3 without there being a 
public purpose in existence its action would be a nullity, and the 
person whose right is affected can go to the proper court ana 
claim a declaration that his rights cannot be affected. An appli- 
cation for certiorari would not, however, lie in such a case as the 
requisition of premises under’'s, 3 of the Ordinance is a purely 
administrative act and does not involve any duty to decide the 
existence of a public purpose or any other matter judicially or 
quasi-judicially. 


Maayan J.—The question whether an act is a judicial or a 
quasi-judicial one or a purely executive. act depends on the terms 
of the particular rule and the nature, scope and effect of the 
articular: power in exercise of which the act may be done and 
would therefore depend on the facts and circumstances of each 
case. The question whether a land is required for a public pur- 
pose or is being used for public worship involves difficult ques- 
tions of law and fact seriously affecting the rights of parties. 
These are not questions for the mere determination of the 
Government subjectively by its own opinion, but are matters for 
determination objectively and in a judicial manner, on materials 
which ,the Governmrent have sufficient power to call for under 
ss. 10 and 12 of the Ordinance after hearing any opposition to its 
proposal, and the High Court of Bombay had therefore jurisdiction 
to issue a writ of certiorari. 


Moxueryea J.—Under s. 3 of the Ordinance, the act 
of requisitioning land is left to the executive discretion of the 
Provincial Government. But the section makes the existence of a 
public purpose an essential pre-requisite to the taking of steps by 
the Provincial Government in the matter of requisitioning any 
property and under the section the essential fact on which the 
jurisdiction to proceed with the requisition is founded is the 
existence of a public purpose as an objective fact, and not the 
subjective opinion of the Provincial Government that such fact 
exists. Whether a public purpose exists or not has to be deter- 
mined judicially as there is a dis or controversy between the 
interest of the public on the one hand and that of the individual 
who owns the property on the other hand, and the determination 
of the Government was therefore a judicial act; the deterniination 
was further a collateral matter on which the jurisdiction to 
requisition was ‘founded, and not a part of the executive act of 
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requisitioning, and a writ of certiorari could therefore be issued in 
the case, 


Das J.—The words “to do so” in s. 3 of the Ordinance refer 
to the entire composite matter of “requisitioning for a public pur- 
pose,” not merely to the act of requisitioning simpliciter and the 
existence of a public purpose was left as much to the subjective 
opinion of the Provincial Government as the necessity or 
expediency for requisitioning a particular land, As the forma- 
tion of the opinion on the entire matter was purely subjective and 
the order of requisition was to be founded on this subjective 
opinion, it was not a judicial or quasi-judicial act but-a purely 
administrative act and consequently it was not a matter in 
tespect of which a writ. of certiorari could be issued. Even on 
the assumption that the question of the existence of a public 
purpose had not been left to the subjective opinion of the Pro- 
vincial Government and that the question had to be determined 
by it, there was nothing in s. 3 to suggest that such determination 
had to be made judicially and a writ of certiorari would not in 
any case lie. 


Even if the existence of a public purpose was a_ collateral 
fact, then at best it was only a case of an administrative body 
assuming jurisdiction to perform its administrative powers, and if 
it assumes jurisdiction on an erroncous assumption it might be 
corrected by an action, but certiorari cannot be an appropriate 
remedy; and assuming further that this collateral fact had to be 
decided © quasi-judicially and its decision might be quashed, the 
administrative act, namely the formation of opinion and the order 
based: thereon would still remain unaffected by certiorari. 

In order that a body may be a quasi-judicial body it is not 
enough that it should have legal authority to determine questions 
Affecting the rights of subjects; there must be superadded to that 
characteristic the further characteristic that the body has the duty 
to act judicially. 

If a statute empowers an authority not being a court in the 
ordinary sense to decide disputes arising out of a claim: made by 
one party under the statute which claim is opposed by another 
party and to ‘determine the respective rights of the contesting 
parties who are opposed to each other, there is a lis and prima 
facte, and .in the absence of anything in the statute to the 
contrary, it is the duty of the authority to act judicially and the 
decision of the authority is a quasi-judicial act. 


If a statutory body .has power to do any act which will preyu- 
dicially affect the subject, then although there are not two 
parties apart from the authority, and the contest is between the 
authority proposing to do the act and the subject opposing it, the 
final. determination. of the authority will yet be a quasi-judicial 
act provided the authority is required by the statute to act 
judicially, 
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A mere provision for an enquiry as a preliminary step to 1950 


coming to a decision will not necessarily make the decision 2 proving of 


quasi-judicial act, for, the purpose of the enquiry may only be to Bombay 
enable the deciding authority to make up its mind to do what ‘ a : 
may be a purely administrative act. ees reg 


Held, per Kanu C. J., Fazt Avi, Paranyart Sasrrr, and 
Das JJ.—The powers given to the Provincial Government under 
ss. 10 and 12. of the Ordinance are only enabling and in terms are 
not compulsory, and there is .nothing in these sections which 
makes it incumbent on the Government to act judicially in the 
matter ot making an order tor requisition under s. 3. 


Held also, per Manayan, and Muxueryra JJ.—(i) that the 
immunity granted by s. 306 of the Government of India Act, 
1935, related to the Governor and not to the Provincial Govern- 
ment and under the said Act the High Court of Bombay had 
jurisdiction to issue a writ of certiorari against the Provincial 
Government of Bombay; (ii) that the word “sue” in s. 176 of 
the said Act meant the enforcement of a claim or a civil right by 
means of legal proceedings and was wide enough to include an 
application for a writ of certiorari. 


Rex v. Electricity Commissioners ((1924] 1 K.B. 171), Rex v. 
- London County Council ({1931] 2 K.B. 215), The Queen v. Corpora- 
- won of Dublin ((1878] 2 L.R. Ir. 371), Frome United Breweries v. 
Bath Justices ({1926] A.C. 386), Rex v. Archbishop of Canterbury 
([1944] 1 K. B. 281), Rex v. Woodhouse (1906) 2 K. B. 501), King v. 
Postmaster General ([1928] 1 K.B. 291), Rex v. Boycott and Others 
(f1939] 2 K.B. 651), Franklin v. Minister of Town .and Country 
Planning ([1948] A.C. 87), In re Banwarilal Roy (48 C.W.N. 766), 
Jugilal Kamlapat v. Collector of Bombay (47 Bom. L.R. 1070), 
Hamabai Framp Petit v. Secretary of State for India (LR. 42 1. A. 
44), King. v. Bradford ({1908] 1 K. B. 365), and other cases 
referred to. 


APPELLATE Jurispicrion (Civit): Case No. III. 
of 1949, . . 


Appeal under section 205 of the Government of India 
Act, 1935, from the judgment of the - Bombay 
High Court (Chagla C. J. and Tendolkar J.). dated the 
4th day of January, 1949, in Appeal No. 65 of 1948. 


M. C. Setalvad, Attorney-General for India and 
C. K. Daphtary, Advocate-General of Bombay (G.N. Joshi 
and M. M. Desai, with them) for the appellant. 


H.M. Seervai, R. j. Joshi and Rameshwar Nath, 
for respondents Nos. 1 (a): and 1 (b). . 
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1950. September 15. The Court delivered judgment 
as follows :— : 


_ Kania C. J.—This is an appeal from a judgment of 
the High Court at Bombay and it relates to the power 
of the High Court to issue a writ of certiorari against 
the province of Bombay to quash av order to requisi- 
tion certain premises. The material facts, as stated 
in the judgment of thc High Court, are these. One 
Abdul Hamid Ismail was, prior to the 29th of January, 
1948, the tenant of the first floor of a building known 
as “Paradise” at Warden Road, Bombay, the Jand- 
lord of which was one Dr. M. D, Vakil. On the 29th 
January, 1948, Ismail assigned his tenancy to the 
petitioner and two others, the son and _ brother’s 
daughter’s son of the petitioner (the respondent). All 
the three assignees were refugees from Sind. On the 
4th February, 1948, the petitioner went into possession 
of the flat On the 26th February, 1948, the Govern- 
ment of Bombay issued an order requisitioning the 
flat under section 3 of the Bombay Land Requisition 
Ordinance (V of 1947) which came into force on the 
4th December, 1947. On the same day Dr. Vakil was in- 
formed that the Government had allotted the premises 
to Mrs. C. Dayaram who was also a refugee from Sind. 
Further orders were issued authorising an Inspector 
to take possession of the premises. On the 4th March, 
1948, the petitioner filed a petition for a writ of certio- 
rari and an order under section 45 of the Specific 
Relief Act. The petition was heard by Mr. Justice 
Bhagwati who, inter alia, granted the writ against the 
province of Bombay and the Secretary etc. On appeal 
the appellate Court confirmed the order as regards the 
issue of the writ of certorari against the appellant, but 
cancelled the order as regards the other parties. The 
appellant has come on appeal to this Court. 


The learned Attorney-General, on behalf of the 
appellant, urged the following three points for the 
Court's consideration. 

(1) (a) Having regard to the provisions of Ordi- 
nance V of 1947, whether the order in question was 
quasi-judicial or only administrative ? 
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(b) Assuming the order to be of a quasi-judicial 
nature, whether it was a case of want or excess of 
jurisdiction, or it was only a case of mistake of law ? 


(2) Whether a writ of certiorari can be issued 
against the appellant, which for its actions under the 
Ordinance, represents the Crown ? 


(3) Whether the order in question was made for 
a public purpose ? 


Section 3, 4, 10 and 12 of the Ordinance which 
are material for the discussion in this appeal run as 
follows : 


“3. Requisition of land—If in the opinion of the 
Provincial Government it is necessary or expedient 
to do so, the Provincial Government may by order in 
writing requisition any land for any public purpose : 

Provided that no land used fer the purpose of 
public’ religious worship or for any purpose which the 
Provincial Government may specify by notification in 
the Official Gazette shall be requisitioned under this 
section. , 


4. Requisition of vacant premises-—(1) If any pre- 
mises situate in an area specified by the Provincial 
Government by notification in the Official Gazette are 
vacant on the date of such notification and whenever 
-any such premises become vacant after such date 
either by the landlord ceasing to occupy the premises, 
or by the termination of a tenancy, or by the eviction 
of a tenant, or by the release of the premises from 
requisition or otherwise, the landlord of such premises 
shall give intimation thereof in the prescribed form to 


an officer authorised in this behalf by the Provincial 


Government. 


(2) Such intimation shall be given by post 
within one month of the date of such notifitation in 
the case of premises which are vacant on such date, 
and in other cases within seven days of the premises 
being vacant. 


(3) A landlord shall not, without the permission 
of the Provincial Government, let the premises before 
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giving such intimation and for a period of one month 
from the date on which such intimation is given. 


(4) Whether or not an intimation under sub- 
section (1), is given, and notwithstanding anything 
contained in section 3, the Provincial Government may 
by order in writing requisition the premises and may 
use or deal with the premises in such manner as may 
appear to it to be expedient. 


(5) Any landlord who fails to give such intima- 
tion within the period specified in sub-section (2) 
shall on conviction, be punishable with fine which 
may extend to one thousand rupees and any landlord 
who lets the premises in contravention of the provi- 
sions of sub-section (3), shall, on conviction, be punish- 
able with imprisonment which may extend to three 
months or with fine or with both. 


10. Power to obtain information—(1) The pro- 
vincial Government may, with a view to carrying out 
the purposes of this Ordinance, by order require any 
person to furnish to such authority as may be specified 
in the order such information in his possession _ rela- 
ting to any land which is requisitioned or is continued 
under requisition or is intended to be requisitioned or 
continued under requisition. 


(2) Every person required to furnish such  infor- 
mation as is referred to in sub-section (1) shall be 
deemed to be Jegally bound to do so within the mean- 
ing of sections 176 and 177 of the Indian Penal Code 
(XLV of 1860). 


12. Power to enter and- inspect land-—Without 
prejudice to any powers otherwise conferred by _ this 
Ordinance any officer or person empowered in this be- 
half by the Provincial Government by general or 
special order may enter and inspect any land for the 
purpose of determining whether, and, if so, in what 
manner, an order under this Ordinance should be 
made in relation to such land, or with a view to secur- 
ing compliance with any order made under this 
Ordinance.” 
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On the first question, it was pointed out that 
under section 3 of the Ordinance the decision of the 
Provincial Government to requisition certain premises 
is clearly a matter of its opinion and therefore not 
liable to be tested by any objective standard. It was 
urged that the decision as to whether the premises 
were required for a_ public purpose was also a 
matter for the opinion of the Provincial Government, 
and not a matter for judicial investigation, and 
thérefore the making of the order was in no sense a 
quasi-judicial decision, but an administrative or 
ministerial order. In this connection it was pointed 
out that unlike the Land Acquisition Act there was no 
provision in the Ordinance for issuing a notice, or for 
inquiries to be made, or for rival contentions to be ex- 
amined and evidence to be weighed before a decision 
is arrived at. It was pointed out that if public 
purpose was outside the- scope. of the opinion of the 
Provincial Government, the section would have run: 


“If for any public purpose in the opinion of Govern- 
ment.......... ss 


A discussion about the distinction between 
judicial and quasi-judicial functions is not useful in 
this case as the point for determination is whether the 
order in question is a quasi-judicial order or an 
administrative or ministerial order. In Regina (John 
M’Evoy) v. Dublin Corporation (1! ), May G. J. in deal- 
ing with this point observed as follows :—“It is 
established that the writ of certiorari does not lie to 
remove an order merely ministerial, such as a warrant, 
but it lies to remove and adjudicate upon the validity 
of acts judicial. In this connection. the term ‘judicial’ 
does not necessarily mean acts of a judge or legal 
tribunal sitting for the determination of matters of 


law, but for the purpose of this question a judicial act © 


seems to be an act done by competent authority, upon 

consideration of facts and circumstances, and impos- 

ing liability or affecting the rights of others.” This 

definition was approved by Lord Atkinson in Frome 

United Breweries Co. v. Bath Justices (*) as the best 
(7) pes 2L. R. Irish 371, 376. (*) [1926] A. C. 586, 602. 
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definition of a judicial act as distinguished from an 
administrative act. 


A distinction between the nature of the two acts 
has been noticed in a series of decisions. This Irish 
case is one of the very early decisions. On behalf of 
the respondent it was contended that as stated by 
Chief Justice May, whenever there is the determina- 
tion of a fact which affects the rights of parties, that 
determination is a quasi-judicial decision, and, if s0;' a 
writ of certiorari will lie against the body entrusted 
with the work of making such decision. As against 
this, it was pointed out that in several English cases 
emphasis is laid on the fact that the decision should be 
a judicial decision and the obligation to act judicially 
is to be found in the Act establishing the body which 
makes the decision. This point appears to have been 
brought out clearly in The King v. The Electricity 
Commissioners (1), where Lord Justice Atkin (as he 
then was) laid down the following test': “Wherever 
any body of persons having legal authority to deter- 
mine questions affecting the rights of subjects, and 
having the duty to act judicially, act in excess of their 
legal authority they are subject to the controlling 
jurisdiction of the King’s Bench Division exercised in 
these writs.” This passage has been cited with 
approval in numerous subsequent decisions and 
accepted as laying down the correct test. A slightly 
more detailed examination of the distinction is found 
in The King v. London County Council (* ), where 
Scrutton L. J. observed as follows :—“It is not. neces- 
sary that it should be a court in the sense in which this 
court is a court; it is enough if it is exercising, after 
hearing evidence, judicial functions in the sense that 
it has to decide on evidence between a proposal and an 
opposition; and it is not necessary to be strictly a 
court ; if it is a tribunal which has to decide rights 
after hearing evidence and opposition, it is amenable 
to the writ of certiorari.” Lord Justice Slesser in his 
judgment at page 243 separated the four conditions 
laid down by Atkin L. J. under which a rule for 


() [1924] 1 K. B. 271. (2) [1931] 2 K. B. 215, 233, 
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certiorari may issue. They are: wherever any body 
of persons (1) having legal authority (2) to determine 
questions affecting rights of subjects and (3) having 
the duty to act judicially (4) act in excess of their 
legal authority—a writ of certiorari may issue. He 
examined each of these conditions separately and 
came to the conclusion that the existence of each was 
necessary to determine the nature of the act in 
question. In The Ryots of Garabandho and other 
villages v. Zamindar of Parlakimedi (1) Viscount Simon 
L.C., in delivering the judgment of the Board, 
accepted the test of these four conditions to determine 
the nature of the act. He stated: “This writ does 
not issue to correct purely executive acts but, on the 
other hand, its application is not narrowly limited to 
inferior ‘courts’ in the — strictest sense. Broadly 
speaking, it may be said that if the act done by the 
inferior body is a judicial act, as distinguished from 
being a ministerial act, certiorari will lie. The 
remedy, in point of principle, is derived from the 
superintending authority which the  Sovereign’s 
superior courts and in particular the court of King’s 
Bench, possess and exercise over inferior jurisdictions. 
This principle has been transplanted to other parts 
of King’s Dominions and _ operates, within certain 
limits, in British India.” In Franklin v. The 
Minister of Town and Country Planning (? ) the points 
of distinction are again noticed. The question arose in 
respect of the town and country. planning undertaken 
under the relevant Statute on the order of the Minister 
following a public local ‘inquiry under the provisions 
of the Act. The question was whether the order of 
the Minister was a quasi-judicial act or a purely 
administrative one. Lord Thankerton pointed out 
that the duty was purely administrative but the Act 
prescribed certain methods or steps in the discharge 
of that dutv. Before making the draft order, the 
Minister must have made elaborate inquiry into the 
matter and have consulted any local authorities who 
appear to him to be concerned and other departments 


(2) 701. A, 129, (*) [1948] A. C, 87,.102. 
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of the Government. The Minister was required to 
satisfy himself that it was a sound scheme before he 
took the serious step of issuing a draft order. For the 
Purpose of inviting objections and where they were not 
withdrawn, of having a public inquiry to be held by 
someone other than the respondent to whom that 
person reports was for the further information of the 
respondent for the final consideration of the soundness 
of the scheme. He observed: “I am_ of opinion that 
no judicial duty is laid on the respondent in discharge 
of these statutory duties and that the only question is 
whether he has complied with the statutory directions 
to appoint a person to hold the public.inquiry and to 
consider that person’s report.” 


Learned counsel for the respondent referred to 
several cases but in none of them the dicta of 
Atkin L. J. or the four conditions analysed by 
Slesser L. J. have been suggested, much less stated, to 
be not the correct tests. The respondent’s argument 
that whenever there is a determination of a fact which 
affects the rights of parties, the decision is quasi- 
judicial, does not appear to be sound, The observa- 
tions of May C. J., when properly read, included the 
judicial aspect of the determination in the words 
used by him. I am led to that conclusion because after 
the test of judicial duty of the body making the 
decision was expressly stated and, emphasized by 
Atkin and Slesser L. JJ. in no* subsequent decision it 
is even suggested that the dictum of May C. J. was 
different from the statement’: of law of the two Lords 
Justices or that the latter, in any way, required to be 
modified. The word “quasi-judicial” itself necessarily 
implies the existence of the- judicial element in the 
process leading to the decision. Indeed, in the judg- 
ment of the lower court, while it is stated at one place 
that if the act done by the inferior body. is.a judicial 
act, as distinguished from a ministerial act, certiorart 
will lic, a little later the idea has got mixed up where 
it is broadly stated that when the fact has to be 
determined by an objective test and when that 
decision affects rights of someone, the decision or act 


Fata 


— 


—at 
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is quasi-judicial. This last statement overlooks the 
aspect that every decision of the executive generally 
is a decision of fact and in most cases affects the 
rights of someone or the other. Because an exe- 
cutive authority has to determine certain objective 
facts as a preliminary step to the discharge of an exe- 
cutive function, it does not follow that it must 
determine those facts judicially. When the. executive 
authority has to form an opinion about an objective 
matter {as a preliminary step to the exercise of a 
certain power conferred on it, the determination of the 
objective fact and the exercise of the power based 
thereon are alike matters of an administrative 
character and are not amenable to the writ of certiorari. 


Observations from different decisions of the English 


Courts were relied upon to find out whether a parti- 
cular determination was quasi-judicial or ministerial. 
In some cases it was stated that -you require a pro- 
position and an opposition, or that a dis was necessary, 
or that it was necessary to have a right to examine, 
cross-examine and _ re-examine witnesses. As has 
often been stated, the observations in a case have to 
be read along with the facts thereof and the emphasis 
in the cases on these different aspects is not necessarily 
the complete or exhaustive statements of the require- 
ments to make a decision quasi-judicial or otherwise. 
It seems to me that the true position is that when the 
law under which the authority is making a decision, 
itself requires a judicial approach, the decision will be 
quasi-judicial. Prescribed forms of procedure are not 
necessary to make an inquiry judicial, provided in 
coming to the decision the well-recognised principles of 
approach are required to be followed. In my opinion 
the conditions laid down by Slesser L. J. in his judg- 
ment correctly bring out the distinction between a 
judicial or quasi-judicial decision on the one hand 
and a ministerial decision on the other. 


On behalf of the respondent it was strorfgly urged 
that even applying these tests ‘the decision of the Provin- 
cial Government under section 3 is quasi-judicial. The 
decision whether the premises were required for a public 
2—6 S. C. India (N.D,)/58 
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purpose was contended not to be a matter of opinion. 
The power to make inquiries under sections 10 and 12 
were strongly relied upon in this connection. 

Two cases were strongly relied upon by the learned 
counsel for the respondent in support of his contention 
that the order in the present case was quasi-judicial. 
The first is The King v. The Postmaster General (*). In 
that case an employee claimed compensation under the 
Workimen’s Compensation Act. The compensation was 
payable to him if the workman obtained a certificate 
of the certifying surgeon that he was suffering from the 
telegraphists| cramp and was thereby — disabled. 
A medical practitioner was appointed by the Secretary 
of State and was given powers and duties of a certifying 
surgeon under section 4 of the relevant Act. By an 
order of the Secretary of State, made in pursuance of 
that section, it was provided that so far as regards the 
post office employees, the post office medical officer 
“under whose charge the workman is placed shall, if 
authorized to act” be substituted for the certifying 
surgeon in cases of telegraphists’ cramp. It was 
the practice of the post office to refer all cases of such 
cramp to the chief medical officer of the post office and 
this reference was relied on as constituting him 
the substitute for the certifying surgeon under 
the Act and Order. The applicant suffering from 
telegraphists’ cramp was on the capitation list of 
the local post office medical officer but in fact never 
consulted him. On her claiming compensation for 
telegraphists’ cramp the case was referred to the chief 
medical officer in accordance with the usual practice 
who certified that the applicant was not suffering from 
such cramp. It was held that the giving of the 
certificate was therefore the appropriate subject of 
proceedings by way of certiorart. In rejecting the 
argument that on the issue of such certificate no right 
to obtain a writ came into existence, because the certi- 
ficate was a mere nothing as it had to be followed by 
another examination and inquiry, Lord Hewart C. 
observed as follows: “I do not think that it was 


@} [1928] 1K. B. 291. 
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contemplated at all that the judgment of the medical 
referee should, in the.smallest degree, be fettered or 
influenced by a certificate given by a wholly unautho- 
rized person and I do not think Mrs. Carmichael would 
be in the same position before the medical referee as that 
in which she would have been if there had been a refusal 
on the part of the proper officer to give her any certifi- 
cate at all.” A surgeon’s certificate which gave or 


-deprived: a person of right to compensation was thus 


considered a judicial act and if the person had no juris- 
diction to give such’ a certificate a writ of certiorari was 
considered the proper remedy. It should be noticed 
that in this case a procedure of inquiry was provided 
under the Act. The case was under entirely different 
provisions of the Workmen’s Compensation Act, which, 
inter alia, gave a right of appeal against the surgeon’s 
decision. It may be further noticed that the subsequent 
right to obtain compensation started with the certificate 
in question and was not an independent act “of the 
deciding authority having no connection or concern and 
not influenced by this decision. A similar decision in 
respect of the mental capacity of a boy in a school is 
in Rex v. Boycott and Others ('). In that case also the 
opinion of the examining doctor, which had to be 
followed by subsequent examination and inquiry, was 
considered subject to a writ of certiorari because that 
decision directly related to the boy and was the start- 
ing point for proceeding under the Detention Act and 
the Mental Deficiency Act. 


Bearing in mind the important factor which 


distinguishes a quasi-judicial decision from an adminis- 
trative act, it is next necessary to find out whether 
the action of Provincial Government permitted under 
section 3 of the Ordinance, read along with the scheme 
of the Ordinance, is a quasi-judicial decision or an 
administrative act. Section 3 of the Ordinance permits 
the Provincial Government, if in its opinion it is 
Necessary or expedient to do so, to make an order in 
writing to requisition any land for any public purpdse. 
Keeping aside for the moment the proviso to the 
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section, it is not seriously disputed that the subjective 
opinion of the Provincial Government in respect of the 
order of the requisition is not open to challenge by a 
writ of certiorari. The Ordinance has left that decision 
to the discretion of the Provincial Government and. that 
opinion cannot be revised by another authority. It 
appears therefore that except when mala fides is 
clearly proved, that opinion cannot be questioned. 
The next question is whether the requirement “for any 
public purpose” stands on the same footing. On behalf 
of the appellant, it was argued that the opinion of the 
Government, that it is necessary or expedient to pass 
an order of requisition, stands on the same footing as 
its decision on the public purpose. In the alternative 
it was urged that the two factors, viz., necessity to 
requisition and decision about public purpose, form one 
composite opinion and the composite decision is the 
subjective opinion of the Provincial Government. The 
third alternative contention was that the decision of 
the Government about a public purpose is a fact which 
it has to ascertain or decide, and thereafter the order 
of requisition has to follow. The decision of the Provin- 
cial Government as to the public purpose contains no 
judicial element in it. Just as the Government has to 
see that its order of requisition is not made in respect of 
land which is used for public religious worship or is 
not in respect of Jand used for a purpose specified 
by the Provincial Government in the Official Gazette, 
(as mentioned in the proviso to section 3) or that the 
premises are vacant on the date when the notification 
is issued (as mentioned in section 4 of the Ordinance), 
the Government has to decide whether a__ particular 
object, for which it is suggested that land should be 
requisitioned, was a public purpose. 


In my opinion, this third alternative contention 
is clearly correct and it is unnecessary therefore to deal 
with the first two arguments, There appears nothing 
in the Ordinance to show that in arriving at its decision 
on this point the Provincial Government has to act 
judicially. Sections 10 and 12, which were reliéd upon 
to show that the decision was quasi-judicial, in my 
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opinion, do not support the plea. The enquiries men- 
tioned in those sections are only permissive and the 
Government is not obliged to make them. Moreover, 
they do not relate to the purpose for which the land 
may be required. . They are in respect of the condition 
of the land and such other matters affecting land. 
Every decision of the Government, followed by the 
exercise of certain power given to it by any law is not 
necessarily judicial or quasi-judicial. The words of 
section “3 read with the proviso, and the words of section 
4 taken along with the scheme of the whole Ordinance, 
in my opinion, do not import into the decision of the 
public purpose the judicial element required to make 
the decision judicial or quasi-judicial. The decision of 
the Provincial Government about public purpose is 
therefore an administrative act. If the Government 
erroneously decides that fact it is open to’ question in 
a court of law in a regular, suit, just as its action, on 
its decision on the facts mentioned in the proviso to 
section 3 and in section 4, is open to question in a 
similar way. The argument that a suit may be infruc- 
tuous because a notice under section 80 of the Code 
of Civil Procedure is essential and that remedy is 
therefore inadequate, is unhelpful. Inconvenience or 
want of adequate remedy does not create a right to a 
writ of certiorari. It is clear that such writ can be 
asked for if two conditions are fulfilled. Firstly, the 
decision of the authority must be judicial or quasi-judi- 
cial, and secondly, the challenge must be in respect of 
the excess or want of jurisdiction of the deciding 
authority. Unless both those conditions are fulfilled 
no application for -a writ of certiorari can succeed.. As, 
in my opinion, the decision of the Provincial Govern- 
‘ment about public purpose is not a judicial or quasi- 
judicial decision, there is no scope for an application 
for a writ of certiorars. 


Having regard to my conclusion, it is not necessary 
to discuss the other points urged by the Attorney- 
General against the issue of a writ against the Province 
of Bombay and I pronounce no opinion on the same. 
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The result is that the appeal is allowed and the 
petition dismissed. The order ‘of costs made by 
the lower courts in favour of the respondents is can- 
celled. The respondents will pay the costs throughout. 
The costs of the lower courts will be taxed in favour of 
the appellant on the terms allowed by those courts in 
favour of the respondents. The respondent will pay 
the costs of the appeal here. The order of costs against 
the respondents will be limited to the assets of the 
deceased come to their hands, as the original applicant 
has died pending these proceedings. 


Fazt Aut J.—This is, in my opinion, quite a simple 
case, but it has been greatly complicated by the citation 
of a mass of decisions by the partics and by an attempt 
on their part to extract from them some principle to 
support their respective contentions. 


The principal question to be decided in this appeal 
is whether a writ of certiorari is available to the res- 
pondent to remove or quash an order made by the 
Government of Bombay requisitioning certain  pre- 
mises under section 3 of Bombay Ordinance No. V of 
1947. It is well settled that a writ of certiorari can 
be issued only against inferior courts or persons or 
authorities who are required by Jaw to act judicially 
or quast-judicially, in those cases where they act in 
excess of their legal authority. Such a writ is not 
available to remove or correct executive or adminis- 
trative acts. The first question therefore to be decid- 
ed in this case is whether the order passed by the 
Government of Bombay requisitioning the premises in 
question is a judicial or quasi-judicial order or an 
execulive or administrative order. 


Without going into the numerous cases cited before 
us, it may be safely laid down that an order will be a 
judicial or quasi-judicial order if it is made by a court 
or a judge, or by some person or authority who is 
legally bound or authorized to act as if he was a court 
or a judge. To act as a court or a judge necessarily 
involves giving an opportunity to the party who is to 
be affected by an order to make a representation, 
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making some kind of inquiry, hearing and weighing 
evidence, if any, and considering all the facts and 
circumstances bearing on the merits of a controversy, 
before any decision affecting the rights of one or more 
parties is arrived at. The procedure to be followed 
may not be as elaborate as in a court of law and it 
may be very summary, but it must contain the essen- 
tial elements of judicial procedure as indicated by me. 
In some of the cases which were cited before us and 
which have been discussed in the elaborate judgments 
under appeal, an attempt has been made to lay down 
certain fomulae for determining whether an order is a 
jadicial or quasi-judicial order or not, but in my 
opinion it is safer to grasp the principle than to depend 
on the application of any formula or formulae. Again, 
a large number of cases were cited to show various 
instances in which a person or persons was or were 
held to act judicially or quasi-judicially, but those 
cases, as I have already indicated, often obscure what 
may otherwise be a simple question; and apart from 
the fact that this Court is not bound to refer to cases 


unless it finds it necessary to do so, I fully share the’ 


view expressed by the Privy Council in Wuijeyesekara v. 
Festing (7) as to why cases decided under different 
enactments are often not very helpful. In that case, 
which related to a Ceylon Ordinance, one of the provi- 
sions of which appears to be similar in certain respects 
to section 3 of the Ordinance before us, the Privy 
Council observed : 


“Reference has been made to cases dealing with 
similar questions arising under statutory enactments 
in India. Their Le **hips do not refer to those cases 
because the wording ot tic enactment is not the same, 
and their discussion might, to some extent, complicate 
what appears to their Lordships to be a very simple 
issue.” 


Having made these observations, they proceeded to 
say : 


(*) [1919] A.C. 646. 
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“The whole case is decided, in the opinion of their 
Lordships, in the last three lines of section 6 of the 
Ordinance.” 


In the present case also, the simplest way to decide 
it is to try to construe correctly section 3 of the Ordi- 
nance under which this case has arisen. That section 
runs as follows : 


“If in the opinion of the Provincial Government 
it is necessary or expedient to do so, the Provincial 
Government may by order in writing requisition any 
land for any public purpose : 


Provided that no land used for the purpose of public 
religious worship or for any purpose which the Provin- 
cial Government may specify by notification in the 
Official Gazette shall be requisitioned under this 
section.” 


In construing this scction, it is our first duty to 
enter into the mind of the framers of the Ordinance 
and look at the whole matter as they must have looked 
‘at it. Proceeding in this way, two things seem to me 
to be clear: (1) The existence of a public purpose is 
the foundation of the power (or jurisdiction, if that 
term may appropriately be used with reference to an 
executive body) of the Provincial Government to 
requisition premises under section 3, or, as is some- 
times said,’ it is a condition precedent to the exercise 
of that power. I think that this aspect of the matter 
has been very lucidly summed up by Bhagwati J. in 
these words : 


“Unless and until there was a public purpose in 
existence for the achievement of which they would exer- 
cise the power invested in them under section 3, there 
would be no jurisdiction at all in the Provincial 
Government to make any order for requisition of land. 
It is only when that public purpose existed that the 
jurisdiction of the Provincial Government would come 
to be exercised and then and then only would they be 
invested with the discretion of deciding whether it is 
Necessary or expedient to requisition any land for the 
achievement of that purpose. It therefore follows that 
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the existence of a public purpose is a condition prece- 
dent to the exercise of the power of requisitioning in- 
vested in the Provincial Government by section 3 of 
the Ordinance. The Provincial Government are not 
constituted the sole judges of what that public purpose 
is. The public purpose has to exist before they can 
exercise any power of requisition of land within the 
meaning of that section.” 


(2) The framers of the Ordinance never intended to 
impose any duty on the Provincial Government to 
determine judicially whether a certain purpose is a 
public purpose or not. There are no express words in 
section 3 or any other section, to impose such a duty ; 
Nor is there anything to compel us to hold that such a 
duty is implied. A reference to section 6 of the Ordi- 
nance wherein an inquiry is specifically provided for 
with a view to assess the compensation and sections 10 
and 12 under which the Provincial Government is 
empowered to obtain certain information and enable 
its officer to inspect land, show that where an inquiry 
or anything like an inquiry was intended to be made 
it was specifically provided for. There is however no 
provision for any inquiry being made for determining 
the public purpose. Indeed it appears to me that in a 
large majority of cases no inquiry should be necessary 
as the existence of a public purpose would be self- 
evident or obvious, anda mere reference to the pur- 
pose will make anyone say: This is of course a public 
purpose. It may be that just in a few exceptional 
cases, legalistic or some other considerations may 
make the position obscure, but in an Act or Ordinance 
which has to provide for prompt action and which in 
its day-to-day application must be confined to normal 
and not exceptional cases, the legislature may not 
attach too much importance to such cases and may 
credit the Provincial Government with sufficient intel- 
ligence to know before acting under the Ordinance 
whether a certain purpose is a public purpose or not. 
However that may be, the fact remains that there is 
nothing in the Ordinance to suggest that the public 
purpose is to be determined in, a judicial way. 
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In this appeal, two principal contentions, which in 


_ the view I am inclined to take are the only contentions 


which need be referred to, were raised in the course of 
the arguments, one on behalf of the respondent and 
the other on behalf of the appellant. The contention 
of the respondent was that the Provincial Government 
has to act judicially in determining the public purpose 
and its action is therefore subject to a writ of certiorari 
if it acts beyond its legal authority. The contention 
on behalf of the appellant is that section 3 empowers 
the Government to form an opinion on two matters: 
(1) whether there is a public purpose ; and (2) whether 
it is necessary or expedient in the interests of that 
purpose to requisition certain premises. Such being 
the case, the opinion of the Provincial Government on 
both these matters is final and cannot be questioned 
in any court of law. 


I have said enough with regard to the first conten- 
tion, but I shall add just a few words more. For 
prompt action the executive authorities have often to 
take quick decisions and it will be going too far to say 
that in doing so they are discharging any judicial 
ot quasi-judicial functions. The word “decision” in 
common parlance is more or less a neutral expression 
and it can be used with reference to purely executive 
acts as well as judicial orders. The mere fact that an 
executive authority has to decide something does not 
make the decision judicial. It is the manner in which 
the decision has to be arrived at which makes the 
difference, and the real test is : Is there any duty to de- 
cide judicially ? As I have already said, there is nothing 
in the Ordinance to show that the Provincial Govern- 
ment has to decide the existence of a public purpose 
judicially or quasi-judicially. It is not obliged to call 
for or consider any objections, make any inquiry or hear 
evidence, but it may proceed in its own way—ex parte 
on prima facie grounds, just to see that it is acting 
within the limits of the power granted to it. Besides, the 
determination of the public purpose per se does not 
affect the rights of any person. It is only when the 
further step is taken, namely, when the Provincial 
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Government forms an opinion that it is necessary or 
expedient in the interests of public purpose to requisi- 
tion certain premises that the rights of others can be 
said to be affected. In these circumstances, J am un- 
able to hold that the Provincial Government has to 
act judicially or quasi-judicially under section 3 of 
the Ordinance. 


The contention on behalf of the appellant, to which 
I have referred, raises the question as to whether, if 
certain premises are requisitioned by the Provincial 
Government for a non-public purpose, the matter is 
open to challenge in a court of law. It is well settled 
that where an Act or regulation commits to an 
executive authority the decision of what is necessary 
or expedient and that authority makes the decision, 
it is not competent to the courts to investigate the 
grounds or the reasonableness of the decision in the 
absence of an allegation of bad faith. Therefore, since 
- the question as to whether it is necessary or expedient 
to acquire land (given a public purpose) has been left 
entirely to the satisfaction of the Provincial Govern- 
ment, the opinion formed by it, provided it is formed 
in good faith, cannot be questioned. In other words, 
if there is a public purpose, the mere fact that to the 
court or to any other person the requisition of the pre- 
mises does not appear necessary or expedient in the pub- 
lic interest will not make the requisition bad. But the 
same cannot be said with regard to the decision of the 
Provincial Government as to the existence of a public 
purpose, which is the foundation of its power and is a 
condition precedent to its exercise. If the executive 
authority requisitions land under section 3 without 
there being any public purpose in existence, its action 
is a nullity and the position in law is as if the autho- 
rity did not act under section 3 at all. Such being the 
legal position, a person whose right is said to have 
been affected can always go to a proper court and claim 
a declaration that in law his right cannot be affected. 
} am not prepared to subscribe to the view that the 
determination of a public purpose and the opinion 
formed as to the necessity or expediency of requisition 
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form one psychological process and not two distinct 
and independent. steps; and therefore the rule which 
applies to one applies to the other. The correct posi- 
tion in my opinion is that the determination of the 
public purpose is the first step so that if the Provincial 
Government decided that there is no public purpose 
the second step need not follow. Besides, whereas the 
subjective opinion of the Government as to necessity 
or expediency is not capable of being accurately tested 
objectively, the existence of a public purpose can be 
so tested, because there are well-known definitions of 
public purpose and those definitions can form the 
common basis for the ascertainment of a public pur- 
pose by different individuals. I think that the follow- 
ing dictum of Lord Halsbury in Mayor etc. of West- 
minster v. London & North Western Ry. Co. (+), sums 
up the legal position correctly : 


“Where the legislature has confided the power to 
a particular body with a discretion how it is to be used, 
it is beyond the power of any Court to contest that 
discretion. Of course, this assumes that the thing done 
is the thing which the Legislature has authorised.” 


A number of cases were cited before us by the appel- 
lant to show that in construing certain provisions in 
other enactments which are drafted in similar language, 
the courts have held that the existence or otherwise of 
a public purpose is as completely left to the satisfac- 
tion of the executive authority as the question as to 
whether it is necessary or expedient to acquire land. 
The leading case in support of this proposition is 
Wijeyesehkara v. Festing (7 ). The decision of that case 
turned on the construction of sections 4 and 6 of 
Ceylon Ordinance No. 3 of 1876, which run as follows : 


“4, Whenever it shall appear to the Governor 
that land in any locality is likely to be needed for any 
public purpose, it shall be lawful for the Governor to 
direct the Surveyor-General or other officer generally 
or specially authorized by the Governor in this behalf, 
to examine such land and report whether the same is 
fitted for such purpose. 

(4) [1995] A.C. 426, (*) [1919] A.C. 646, 
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6. The Surveyor-General or other officer as 
authorized as aforesaid shall then make his report to 
the Governor, whether the possession of the land is 
needed for the purposes for which it appeared likely 
to be needed as aforesaid. And upon the receipt of 
such report it shall be lawful for the Governor, with 
the advice of the Executive Council, to direct the 


Government Agent to take order for the acquisition of 
the land.” 


It appears that the procedure prescribed by the 
Ordinance in the above sections was followed and an 
order was made by the Governor of Ceylon directing 
the Government Agent to make an order for the 
acquisition of certain land for a public purpose, 
namely, the making of a road. The appellant to the 
Privy Council, who was the person whose land had 
been acquired, contended that the land was not 
required for any public purpose and that the direction 
of the Governor was invalid. The Privy Council 
repelled this contention and held that it was not open 
* to the appellant to contend that the land was not 
needed for a public purpose. Lord Finlay who 
delivered the judgment of the Board quoted with 
approval a previous decision of the Ceylon Court, 
Government Agent vy. Perera (+), in which the first two 
paragraphs of the headnote run as follows : 


“In the acquisition of a private land for a public 
purpose, the Governor is not bound to take the report of 
the Surveyor-General as to the fitness for such a pur- 
pose. His decision on the questior’ whether a land is 
needed or not for a public purpose is final, and the 
District Court has no power to entertain objections 
to His Excellency’s decisions.” : 


In my opinion, this case does not go so far as it is sup- 
posed to have gone and it is apt to be misunderstood 
and misapplied. The land was acquired there for the 
. purpose of making a road, and it could not have been 

argued that the making of a road was not a public pur- 


pose. The emphasis was on whether the land was 


(2) 7 Cey. NLR. 313. 
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actually needed or wanted for a public purpose and 
not on the character of the purpose and their Lordships 
held that the question whether the land was or was aot 
needed for a pubilc purpose had been left to the satis 
faction of the executive authority. It seems to me 
that if the land had been acquired not for the purpose 
of making a road but for a purpose which was evident- 
ly not a public purpose at all, the courts could not 
have held that the Governor’s action in acquiring the 
land for a non-public purpose was not open to 
challenge. 


I do not wish to refer to cases decided under the 
Land Acquisition Acts, such as Ezra v. Secretary of 


State(* ) and others because, aprt from other things, 


as was pointed out by the Privy Council in the. course 
of the arguments in Wijeyesekara v. Festing (*) the 
Indian Land Acquisition Acts expressly provide that 
the order of the local Government directing the 
acquisition of land is conclusive. 


A third class of cases are those arising under certain 
war and emergency laws, of which Carltona Ltd. v. 
Commissioners of Works and Others(*) may be taken to 
be a specimen. Th.t case was decided under regula- 
tion 51 (1) of the Defence (General) Regulations which 
ran as fullows : 


“A competent authority, if it appears to that 
authority to be necessary or expedient so to do in the 
interests of the public safety, the defence of the realm 
or the efficient prosecution of the war, or for maintain- 
ing supplies and services essential to the life of the 
community, may take possession of any land, and may 
give such directions as appear to the competent 
authority to be necessary or expedient in connection 
with the taking of possession of that land.” 


In that case and other similar cases, it was held that 
the Parliament had completely entrusted to the execu- 
tive the discretion of deciding when it would be 
necessary or expedient to requisition land in the 

@) LUR. 30 Cal. 36. (*) [1943] 2 AIL E.R. 560. 
(*) [1919] A.C. 646, 
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interests of public safety, the defence of the realm, 
etc., and therefore with that discretion if bona fide 
exercised no court could interfere. It is clear that .the 
relevant provisions under which those cases have been 
decided refer to matters such as interest of public 
safety, defence of the realm, efficient prosecution of the 
war, etc, of which the executive authorities alone 
could be the best judges. So far as these matters are 
concerned, it is difficult to lay down an objective test 
for determining when the conditions upon which the 
executive authorities are to act should be deemed to 
be fulfilled. Thus there is no true analogy between 
this case and the case before us. An analogy to be 
complete must rest not only on similarity of language 
but also on similarity of objects. [hn certain complicated 
or border-line cases, the courts may find it difficult to 
decide whether a certain matter has been committed to 
the judgment of the executive authority and made 
entirely dependent on its satisfaction or whether it is 
a condition precedent to the exercise of its jurisdiction 
or power. The line of demarcation between these two 
matters may appear to be a thin one but it has to be 
drawn for arriving at a correct conclusion. 


AsI have already stated, a petition for a writ of 
certiorari can succeed only if two conditions are ful- 
filled: firstly, the order to be quashed is passed by an 
inferior court or a person or authority exercising a 
judicial or quasi-judicial function, and secondly, such 
court or quasi-judicial body has acted in excess of its 
legal authority. The second element ‘would seem to be 
present in this case on the concurrent findings of the 
three Judges of the Bombay High Court which are clear 
and well-reasoned. But that does not seem to be 
enough for the- purpose of granting a writ of certiorari 
to the respondent, since the requisitioning of the pre- 
mises under section 3. of the Ordinance was a purely 
administrative act and did not involve any duty to 
decide the existence of a public purpose or any other 
matter judicially or quasi-judicially. The remedy of 
the respondent is clearly by action and not by asking 
for a writ of certiorari. In the circumstances, the 
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further points raised in the case do not call for decision, 
and I agree that this appeal should be allowed. It 
would however be for the Provincial Government to 
consider whether in view of the findings of the Bombay 
High Court it is desirable to pursue the matter any 
further. 


Patanyatt Sasrrt J.—I agree that the appeal 
should be allowed for the reasons indicated in the 
judgment of my Lord and have nothing useful to add. 


Mexr Caanp Manayan J.—I agree with the judg- 
ment which my brother Mukherjea proposes to deliver 
and wish to add some observations of my own out of 
respect for my Lord the Chief Justice from whose 
judgment we feel constrained to differ. 

The principal questions raised by this appeal are : 

(1) Whether the order of requisition dated 26th 
February 1948 made under section 3 of the Bombay 
Land Requisition Ordinance (Ordinance No. V of 1947) 
isa quasi-judicial order ? 

(2) Whether a writ of certiorari lies against the 
Government of Bombay ? 

(3) Whether the High Court has jurisdiction to issue 
a writ of certiorari against the Provincial Government ? 

(4) Whether the requisition of the said flat and its 
allotment to Mrs. C. Dayaram, a refugee from Sindh, 
was for a public purpose ? 


The case of the appellant is that the said requisition 
order is an administrative order, hence no writ of 
Certiorari can issue, that no writ of certiorari lies against 
the Provincial Government, that the High Court has 
no jurisdiction to issue a writ of certiorari. against the 


_ Provincial Government which in law means and in- 


cludes the Governor and that the requisition and the 
allotment of the said flat to Mrs. C. Dayaratn was for 
a public purpose. 

It is well settled that a writ of certiorari lies if the 
order complained of is either a judicial or a quasi- 
judicial order but it is not competent if the order is. 
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an administrative or an executive order. The circum- 
stances under which a writ of certiorari can be issued 
are succinctly stated by Atkin L. J. in Rex v. Electricity 
Commissioners (+).in these terms : 


“Whenever any body of persons having legal autho- 
rity to determine questions affecting the rights of 
subjects, and having the duty to act judicially, act 
in excess of their legal authority, they are subject to 


the controlling jurisdiction vof the King’s Bench is 


sion exercised in these writs.” 


It was said in Rex v. London County Council( * that 
four conditions have to be fulfilled before a writ of 
certiorari can issue, (1) there must be a body of 
persons, (2) it must have legal authority to determine 
questions affecting the rights of subjects, (3) it has the 
duty laid upon it to act judicially, and (4) it acts in 
excess of its legal authority. 


The learned trial Judge as well as the Judges of the 
court of appeal have not in any way departed from 
these conditions. On the other hand, they have stood 
firmly by them. Mr. Justice Bhagwati, the learned 
trial Judge, observed that it is only when these condi- 
tions are fulfilled that the body of persons is subject 
to the controlling jurisdiction of the King’s Bench 
Division exercised in these writs. In the court of 
appeal the learned Chief Justice said that the very 
basis and foundation of the writ is that the act com- 
‘ plained of must be a judicial or a quasi-judicial act. 
The fundamental rules governing the writ were 
not disputed before us during the course of the argu- 
ments. The real controversy centred round the 
definition of a judicial and a quasi-judicial act as 
distinguished from an administrative or a _ purely 
ministerial act. The question is where to draw a line 
which demarcates the executive or purely adminis- 
trative act from a quasi-judicial or a judicial act. The 
learned Chief Justice in the court below summed up the 
resuit of the authorities on the point in these terms : 


“In the first place, a duty must be cast by the 
legislature upon the person or persons who is or are 
(4) [1924] 1 K.B. 171 at 205 (*) [1931] 2 KB. 215 at 243. 
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empowered to act to determine or decide some fact 
or facts. There must also be some /is or dispute 
resulting from there being two sides to the question he 
has to decide. There must be a proposal and an 
opposition. It must be necessary that he should have 
to weigh the pros and con} before he can come to a 
conclusion. He would also have to consider facts and 
circumstances bearing upon the subject. In other 
words, the duty cast must not only be to determine 
and decide a question, but there must also be a duty 
to determine or decide that fact judicially.” 


The statement of the law seems unexceptionable. It 
is based on high authority. The classic definition of the 
term “judicial” was given by May C. J. in The Queen 
v. The Corporation of Dublin( +), and this definition is 
in these terms : 


“It is established that the writ of certiorari does not 
lie to remove an order merely ministerial, such as a 
warrant, but it lies to remove and adjudicate upon the 
validity of acts judicial. In this connection the term 
‘judicial’ does not necessarily mean acts of a Judge or 
legal tribunal sitting for the determination of matters 
of law, but for the purpose of this question a judicial 
act seems to be an act done by competent authority, 
upon consideration of facts and circumstances, and 
imposing liability or affecting the rights of others.” 


These observations of May C. J. were quoted by Lord 
Atkinson in Frome United Breweries v. Bath Justices(” ) 
as “one of the best definitions of a judicial act as 
distinguished from an administrative act.” They seem 
to have been approved by Lord Greene M. R. in Rex 
v. Archbishop of Canterbury(#). In Rex v. Woodhouse(* ) 
Lord Fletcher Moulton L. J. observed as follows : 


“The term ‘judicial act’ is used in contrast with 
purely ministerial acts. To these latter the process of 
certiorari does not apply, as for instance to the issue of 
a warrant to enforce a rate, even though the rate is one 
which could itself be' questioned by certiorari. Yn short, 
there must be the exercise of some right or duty in 


(4) (1878) 2 LR. Tr. 371 (3) [1944] 1 K.B, 282. 
(2) [1926] A.C. 586. ‘ (*) [1906] 2 K.B. 501. 
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order to provide scope for a writ of certiorari at com- 
_ taon law.” 


In Jugilal Kamlapat v. The Collector of Bombay(}) 
Bhagwati J. after a consideration of a number of 
English authorities reached the conclusion that the 
phrase “judicial act” must be taken in a very wide 
sense including many acts that would not ordinarily be 
termed judicial. The cases cited at the Bar fully bear 
out this conclusion. Reference may be made to The 
King v. Postmaster General (*), where it was held that 
the giving of a certificate by a medical man was of the 
mature.of a judicial act, and that the certificate was a 
proper object of proceedings by way of certiorari. By 
the effect of section 1 sub-section (1) (i) of the Work- 
men’s Compensation Act, 1925, and an order extending 
its provisions to include telegraphists’ cramp, a post 
office workman obtaining the certificate of the certify- 
ing surgeon that he was suffering from that complaint 
and was thereby disabled, was entitled to compensation. 
By section 44, sub-section (3), a medical practitioner 
. appointed by the Secretary of State was given the 
powers and duties of a certifying surgeon. An order 
made by’ the Secretary of State in pursuance of that 
sub-section provided that so far as regards post office 
employees the post office medical officer under whose 
charge the workmen was placed. shall, if authorized to 
act, be substituted for the certifying surgeon in cases 
of telegraphists’ cramp. It was the practice of thé 
post office to refer all cases of telegraphists’ cramp to 
the Chief Medical Officer of the post office and this re- 
ference was relied on as constituting him the substitute 
for the certifying surgeon’ under the above sub-section 
and order. The applicant in that case claimed compen- 
sation for telegraphists’ cramp and the case was 
referred to the Chief Medical . Officer in accordance 
with the usual practice. He certified that she was not 
suffering from telegrapsists’ cramp. It was the giving 
of this certificate that was treated in the nature of a 
judicial act. Lord Hewart C. J. observed as follows : 


() (1945) 47 Bom. L.R., 1070. (*) [1928] 1 K.B.291. 


1950 
Province of 
Bombay 
Vv. 

K. S. Advani 
and Others. 


Mahajan 7. 


652 SUPREME COURT REPORTS [ 1950} 


“There was a moment in this case when it was argued 
that the document was of such a kind as not to be proper 
for the writ of certiorari. But I am. satisfied, when 
I look at the part which a certificate of this nature 
must play in the making of any claim for compensation 
by a post office worker suffering from telegraphists’ 
cramp, that the certificate of the certifying surgeon is of 
the nature of a judicial act, and is a fat subject fot 
certiorari.” 


In Rex v. Boycott (1) certification as to mental defici- 
ency of a boy was held to be a quasi-judicial act within 
the mischief of the remedy of certiorari. By section 31 
of the Mental Deficiency, Act, 1913, it is provided that 
in case of doubt whether a child is or is not capable of 
receiving benefit from instruction in a_ special school 
or class, or whether his retention in such school or class 
would be detrimental to the interests of the other 
children, the matter shall be determined by the 
Board’ of Education. A certificate that the boy was 
incapable by reason of mental defect, of receiving 
further benefit from instruction in a special school or 
class and was an imbecile was issued by the medical 
officer. The father of the boy moved for an order of 
certiorari to remove and quash the certificate. Lord 
Hewart C. J. in issuing the writ. made the following 
observations : . 

“In my opinion, on the facts of this case, this 
certificate of October 5, 1938, created in the way in 
which we know that it was created, purported to be and 
to look like the decision of a quast-judicial authority.” 


Reliance was placed on the observations of Atkin 
L. J. in Rex. v. Electricity Commissioners( ?). 


In The King v. The London County Council(® ), a writ 
of certiorari was issued to the London County Council 
who had exercised the power to grant a licence under the 
Cinematograph Act, 1909, and had given permission to 
open the premises on a Sunday under the Sunday 
Observance Act, 1780. By section 2, sub-section (1) 
of the Cinematograph Act, 1909, it was provided that 


(1) [1929] 2 K.B. 651. (8) [1931] 2 K.B. 615. 
(*) [1924] 1 K.B. 171. 
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a county council may grant licences to persons to use 
premises for the exhibition of pictures or- other optical 
effects by means of a cinematograph on such condi- 
tions and under such restrictions as the council may 
determine. The council had also power to modify or 
waive any of the conditions or restrictions attached by 
the council to the licence. Section 1 of the Sunday 
Observance Act, 1780, provided that any house, room 
or other place which shall be opened or used for public 
entertainment or amusement upon any part of the 
Lord’s Day called Sunday, and to which persons shall 
be admitted by the payment of money, shall be deemed 
a disorderly house. A company applied for a licence 
to open and use premises for cinematograph entertain- 
ments and also for permission to open the premises for 
such purposes. on Sundays, Christmas Day and Good 


Friday. In compliance with this application the county . 


council made an order accordingly provided a sum of 
£35 was: paid to charity in respect of each Sunday, 
Christmas Day or Good Friday. Scrutton L. J. in 
issuing the writ made the following observations : 


“It is quite clear that every proceeding of magistrates 
or confirming authorities in granting new or renewing 
old licences is in the nature of a Court, excess of jurisdic- 
tion in which can be dealt with by the writ of certiorari ; 
and the procedures in granting licences under the Cine- 
matograph Act, and proceedings consequential _ there- 
on appear to me to stand exactly on the same footing as 
the proceedings of magistrates or confirming authorities 
dealing with licences for public houses. When the 
question is, on what terms and conditions shall a 
licence be granted, and when the committee proceeds 
to require that notice of the proposal shall be given, 
and to hear the applicant and his opponents, and to 
take evidence, the proceeding seems to me to be exactly 
that of a tribunal which the King’s Bench Division, 
by the writ of certiorari, restrains within its jurisdic- 
tion.” 


Slesser L. J. in the same case discussed this matter 
at some length and in the ‘concluding portion of the 
judgment made the following observations : 
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“The legal authority is clearly given by the section 
to grant the licences, and I have pointed out how it 
affects the rights of the subjects. But the third question 
is the one which was most strenuously debated in the 
argument before us: Are the Council under a duty to 
act judicially? It is said that what has here been done 
is not a judicial act, or not an act of an administrative 
body having judicial duties to perform, but is in 
substance an administrative act for the review of which 
the writ of certiorari is not appropriate. J am unable 
to distinguish in principie between the application for 
a licence under the Cinematograph Act, 1999. and an 
application made with regard to a licence for a public 
house, which for many years, as to the Confirming 
Authority, and jater. as to the whole proceedings, has 
been held to be a judicial act. It was suggested, so far as 
I understood the argument which attempts to differen- 
tiate this application from an application for a public 
house licence, that there is not provided in terms in 
s. 2 any provision for opposition ; and that is perfectly 
true. There is an obligation to notify the police, but 
there is not in terms there amy provision for dealing 
with opposition, though the County Council have made 
an elaborate code under which opposition may be 
heard. I have examined other statutes which similarly 
contain powers to grant licences, but do not in terms 
mention opposition, and I find that in one, at apy rate, 
the action of the magistrates was treated as a judicial 
act, although the statute contained no express provision 
for opposition. Reg. v. Justices of Walsall(* ) this is an 
authority that where, on the face of it, it appears that 
a licence is to be granted to certain persons and not to 
others, conferring upon them certain rights and obli- 
gations, the mere fact that the statute does not in terms 
provide for opposition to be heard, does not any the less 
make the duty of the magistrates a judicial duty and 
therefore it is clear that they were acting or purporting to 
act judicially in hearing this application, assuming that 
jt was an application, to modify the licence. Of course, 
as was pointed out by Greer L. J. in the course of the 


() [1854] 3 W. R. 69. 
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argument, unless the body was usurping a jurisdiction 
or acting contrary to their juridical powers, it would 
not be necessary to have a certiorari at all; and” to 
argue that, because they have gone beyond their powers, 
therefore certiorari would not Sie, would be to defeat the 
whole purpose of the writ. But the question is, have 
they purported under the statute, and have they a duty 
under the statute, to perform a judicial function in 
hearing applications for these licences? In my opinion 
they certainly have.” 


The learned Attorney-General cited the case of 
Franklin y. Minister of Town and Country Planning (*), 
for the proposition that the mere circumstance that 
an enquiry may have to be made publicly and 
objections may have to be heard of persons affected 
does not necessarily convert the act into a judicial or 
quasi-judicial act. That case related to the functions 
of a Minister under the Town and Country Planning 
Act and the New Towns Act, 1946. Lord Thankerton 
made the following obsérvations : 


“In my opinion, no judicial, or quasi-judicial duty 
was imposed on the respondent, and any reference to 
judicial duty, or bias, is irrelevant in ‘the present case. 
The respondent’s duties under section 1 of the Act and 
Sch. 1 thereto, are in my opinion purely administrative, 
but the Act prescribes certain methods of or steps in, 
discharge of that duty. It is obvious that, before making 
the draft order, which must contain a definite proposal 
to designate the area concerned as the site of a new 
town, the respondent must have made elaborate inquiry 
into the matter and have consulted any local authorities 
who appear to him to be concerned, and obviously 
other departments of the Government, such as the 
Ministry of Health, would naturally require to be 
consulted. It would seem, accordingly, that the 
respondent was required to satisfy himself that it was 
a sound scheme before he took the serious step of 
issuing a draft order. It seems clear also, that the 
purpose of inviting objections, and, where they are 
not withdrawn, of having a public inquiry, to be held 

(*) [1948] A.C. 87. 
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by someone other than the respondent, to whom that 
person reports, was for the further information of 
the respondent, in order to the final consideration 
of the soundness of the scheme of the designation ; 
and it is important to note that the development of the 
site, after the order is made, is primarily the duty of 
the development corporation established under section 
2 of the Act. I am of opinion that no judicial duty 
is laid on the respondent in discharge of these statutory 
duties, and that the only question is whether he has 
complied with the statutory directions to appoint a per- 
son to hold the public inquiry, and to consider that 
person’s report.” 


In view of these authorities all that can be said is 
that there is an indefinable, yet an appreciable, 
difference between the doing of an cxecutive or 
administrative act and a judicial or a quasi-judicial 
act. The question, however, whether an act is a 
purely ministerial or a judicial one depends on the 
facts and circumstances of each case. As observed by 
my brother Das in Ia re Banwarilal Roy (*), the 
question whether an act is a judicial or a quasi-judicial 
one or a purely executive act depends on the terms of 
the particular rule, the nature, scope and effect of the 
particular power in exercise of which the act may be 
done. In the actual application of the abstract pro 
positions to the circumstances of differcnt cases the 
exercise of jurisdiction to issue a writ of certiorari 
varies according to the foot of the Chancellor. 


The question therefore for decision in this case is 
whether the Government is a body of persons having 
legal authority to determine questions affecting the 
rights of subjects, and secondly, to the extent to which 
it has and in performing that duty has it the duty to 
act judicially. In my opinion, the position and duties 
of the Government under the Bombay Land Acquisi- 
tion Ordinance are such that it satisfies both the tests. 
It is a body of persons having legal authority to deter- 
mine questions affecting the rights of subjects and I 

(1) (1914) 48 C.W.N. 766. 
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think its duty is to act judicially. It cannot arrive 
at its determination on a mental process of its own. 


An examination of the provisions of this Ordinance 
shows that before the Government forms the opinion 
that it is necessary and expedient to requisition any 
land it has to determine the following questions of 
fact and law—~ 


(1) whether the land is required for a public pur- 
_ pose ; 

(2) whether the land, ~ the subject matter of the 
requisition is being used for public religious worship ; 

(3) whether the land which it is intended to 
requisition is being used for a purpose which the Pro- 
vincial Government has specified by a notification; 
and 


(4) whether the premises are vacant premises. 


All these questions are mixed questions of law and 
fact. No precise definition of the. phrase “public 
purpose” can be attempted and none has been given 
in judicial decisions. It was, however, observed in 
Hamabai Premjee Petit v. Secretary of State for Indta(* ) 
that in order to constitute a “public purpose” in 
taking land it is not necessary that the land when 
taken is to be made available to the public at large, 
but that it includes a purpose, that is an object in 
which the general interest of the community as opposed 
to the particular interest of the individuals is «lirectly 
and vitally concerned. It was said in that case that 
prima facie the Government are good judges of the 
question whether the purpose is one. in which the 
general interests of the community is concerned but 
that they are not absolute judges, that is, they cannot 
say “I desire it, therefore I order #”. Under the 
proviso the question whether the land is being used 
for public religious worship is again a matter which 
involves difficult questions of fact and law and _ the 
determination of these ~ questions may seriously affect 
legal rights of worshippers, trustees and other people 
interested in a place of worship. Similarly the question 

(1) TLR. 42 LA 44, 
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whether the premises are vacant is a matter that has 
to. be determined in vicw of the definition of “vacant 
premises” given in section 4. It involves the deter- 
mination of the question whether the vacancy was 
caused by. the termination of a tenancy, or by the 
eviction of a tenant, or by the release of the pre- 
mises from requisition, etc. A duty has been cast on 
the landlord to give information of the vacancy of a 
premiises to Government and any failure in the per- 
formance of that duty is punishable under the law. 
The determination by the Government that certain 
property is required for a public purpose and therefore 
in its opinion it should be requisitioned entitles the 
person whose premises are requisitioned to a right to 
compensation which has to be determined admittedly 
in a judicial manner under the provisions of the Act. 
The point therefore arises whether it was intended by 
the provisions of the order that al] these questions of 
fact and law which have to be determined before 
Government forms an opinion as to the expediency or 
necessity of requisitioning certain premises, were to be 
subjectively determined and the rights of persons 
were to be affected merely on the opinion of the 
Government; or whether the determination was 
intended to be of a judicial or quasi-judicial nature ; 
in other words, whether the determination of these 
important questions has tobe in the infinite mind of 
the Government or is in the truth of the facts them- 
selves. Are these questions to be determined by the 
mental operations or the idiosyncracy of the officers 
of Government or does their determination depend on 
existence of material facts? If the decision of all the 
questions is to be arrived at by a subjective process, 
then there can be no doubt that the act of the Govern- 
ment in making the requisition will be a purely 
ministerial act and. will not fall within the mischief of 
the writ; if, on the other hand, these questions of fact 
and law have to be determined objectively, then the 
inference is irresistible that the determination will be 
of a judicial nature. The method and manner of 
reaching it will be a judicial process. It will consider 
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a proposition and an opposition; both sides of the 
question will have to be considered, z¢., the Govern- 
ment’s point of view as well as thé point of view of the 
person affected and the determination would only be 
reached on a consideration of facts and circumstances. 
The line of approach in the matter is, does section 3 of 
the: Ordinance contemplate a thinking on the part of 
the Government that the place is not being used for the 
purpose of public religious worship, or does it con- 
template a finding on facts that the place is not a 
place of public worship. As stated by Lord Atkin in 
Liversidge v. Sir John Anderson (+), does the Ordinance 
contemplate a case of a thinking that a person has a 
broken ankle and not a case of his really having a 
broken ankle ? Similarly, can it be said that section 4 
contemplates merely a vacancy ‘in the mind of the 
Government, not a vacancy in fact as a real thing. 


After a careful consideration of the matter I have no, 


hesitation in holding that these questions are not 
questions for the mere determination of the Govern- 
ment subjectively by its own opinion but are matters 
of determination objectively. That being so, the 
determination of these questions depends on materials 
which the Government have sufficient power to call for 
under the Ordinance. It is not only the duty of the 
Government to determine these questions but its duty 
is to determine them in a judicial manner, that is, by 
hearing any opposition to the proposal and by placing 
its determination on some materials which it has 
called for under the provisions of section 10 or 12 of the 
Ordinance. The determination affects valuable rights 
of persons as to property, it affects rights of worship 
and any such determination may entail serious con- 
sequences. The case The King v. Bradford (*) furnishes 
an apposite illustration. In that case authority was 
given to take materials fora period of five years from 
a certain enclosed land which in the opinion of the 
High Court was a park. It was held that the justices 
could not by wrongly deciding that the land was not 
a park give themselves jurisdiction in the matter. In 


() [1942] A. C. 206. (*) [1908] 1 K. B. 365. 
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my opinion, the Government by wrongly deciding ' 


that the place is not a place of public worship cannot 


. acquire jurisdiction for requisitioning the land. 


Similarly they cannot by describing a private purpose 
asa public purpose acquire jurisdiction to make an 
order of requisition. The Ordinance contemplates 
the making of necessary enquiries and enabling pro- 
visions have been made in it for facilitating them. It 


seems that a duty is cast on Government before - 
reaching its decision on such important matters to 


make enquiries and hear persons concerned. ‘Though 
no express provision exists that objections have to be 
heard, the power given under section 12 to make 
enquiries from the person occupying the premises or 
owning them show that no sooner enquiries are made 


all that a person hag to say on the matter will be said 
and heard. 


For the reasons given above I cannot accede to the 


contention of the learned Attorney-General as to the . 


construction of section 3 of the Ordinance when 
he says that it means that the determination | of 
“public purpose” is a matter which rests in the 
opinion. of the Government alone and that the 
decision of the facts mentioned. in -the proviso also 
depends on that opinion. I cannot also agree in the 
contention that even if these matters required deter- 
mination objectively, they can be so determined by 
making administrative enquiries and without hearing 
persons concerned. In my judgment the learned 
trial Judge as’ well as the -Judges of the Court of 
appeal reached a correct decision in this case 
which is a case on the border line and I do not 
think that there are any substantial grounds for 
reversing their well considered decision. 


As regards the second question, I have no hesitation 
in holding that a writ of certiorari lies against the 
Government of Bombay. Section 306, read with section 
176 of the Government of India Act, 1935, expressly 
preserves the right to sue in all cases where such a 
right could be exercised as against the East India 
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Company. The learned Attorney-General argued that 
the section was confined to suits and to actions and did 
not cover the case of a writ of certiorari. It was said 
that there is no power to issue a command to the 
Sovereign. My simple answer is that the Provincial 
Government is not the sovereign and that the Govern- 
ment of India Act expressly says that there is a right 
to sue the Province. The expression “sue” means 
“the enforcement of a claim or a civil right by means 
of legal proceedings.” When a right is in jeopardy, 
then any proceedings that can be adopted to put it 
out of jeopardy fall within the expression “sue”. Any 
remedy that can be taken to vindicate the right is 
included within the expression. A writ of certiorari 
therefore falls within the expression “sue” used in 
section 176 of the Government of India Act, 1935, and 
the remedy therefore is within the express terms of the 
statute. The immunity granted by section 306 is to 
the Governor and not to the Province. It was argued 
that the word “Governor” in the section is synony- 
mous with “Provincial Government” by reason of the 
definition of the phrase “Provincial Government” 
given in section 46 (3) of the General Clauses Act. In 
my opinion, this definition cannot affect the interpre- 
tation of the Government of India Act. In that Act 
the Provincial Government and the Governor have 
been used in two different senses and not in one sense. 
Immunity from suits is given to the Governor and not 
to the Provincial Government, though the Governor may 
be one of the important component parts of the Provin- 
cial Government. Reference in this connection was made 
to the East India Company Act, 1780 (21 Geo. 3, c. vii), 
and to various statutes which eventually culminated 
in sections 306 and 176 of the Government of India 
Act, 1935. On the basis of the Act of 1780 it was 
contended that the High Court had no jurisdiction to 
issue a writ against the Governor. That statute, how- 
ever, did not prohibit the issue of a writ against the 
East India Company. On the other hand, there are 
cases which show that such writs were being issued 
against the East India Company. In my opinion, the 
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matter has to be decided exclusively under the terms 
of the Government of India Act, 1935, and not on the 
terms of any repealed statute. Clauses 4 and 13 of the 
Charter of the Supreme Court gave the power to issue 
a writ of certiorari to the High Court against the East 
India Company and the same. jurisdiction has been 
kept alive by the Government of India Act, 1935. 
Reference was made to a number of Madras cases but, 
in my opinion, those cases have not been correctly 
decided inasmuch as they have placed the Governor 
on the same footing as the Provincial Government by 
a process of reasoning which to my mind is not correct. 


On the merits of the case ‘whether the land in the 
present case was required for a public purpose, there 
is a concurrent finding of fact to the effect that the 
object of this requisition was to benefit an individual 
and no public purpose was involved in it. That being 
so, the writ was in my opinion properly issued in this 
case and the appeal is without force. I would accord- 
ingly dismiss it with costs. 


Mugueryea J.—This appeal is on behalf of the 
Province of Bombay and is directed against the 
judgment of an appellate Bench of the Bombay High 
Court (consisting of Chagla C. J. and Tendolkar J.) 
dated January 4, 1949, by which the learned Judges 
affirmed an order of Bhagwati J. dated September 
27, 1948, in so far as it granted a writ of certiorari, for 
bringing up and quashing a requisition order made by 


the Provincial Government under section 3 of the © 


Bombay Land Requisition Ordinance (V of 1947). 


There is not much controversy about the facts of the - 


case which lie within a short compass. The requisition 
order was made by the Province of Bombay on 
February 26, 1948, in respect of the first floor of a 
building known as “Paradise” situated at 22, Warden 
Road, Mahalakshmi, Bombay. The entire building is 
owned by one Dr. M. B. Vakil, and one Abdul Hamid 
was in occupation of the first floor as a tenant under 
Dr. Vakil prior to January 29, 1948. Abdul Hamid 
intended to go to Pakistan and was on the look out for 
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some premises at Karachi where he might reside and 
carry on business. The petitioner Khusal Das, who 
was the main respondent in this appeal and 1s now 
dead and represented -by his heirs, was a refugee from 
Karachi where he owned a Bungalow worth more than 
Rs. 50,000 and also a running business in which a 
considerable sum of money was invested. On 29th 
January, 1948, there was an agreement entered into 
by and between Abdul Hamid on the one hand, and 
the petitioner Khusal Das, his son Gobind Ram and 
his brother’s daughter's son Hiranand on the other, 
by which the former assigned to the latter his tenancy 
right in the first floor of the Paradise in exchange of 
his getting a leasehold interest in the petitioner’s Bun- 
galow at Karachi. ‘There were other terms of | this 
transaction which are not relevant’ for our present 
purpose. The petitioner went into possession of the 
flat on February 4, 1948. On February 26, 1948, the 
Government of Bombay issued an order requisitioning 
the flat, the order being made under-section 3 of the 
Bombay Land Requisition Ordinance (Ordinance 
No. V of 1947) which came into force.on and from the 
4th of December, 1947. The order was signed by 
Mr. P. L. Rao as Secretary to the Government of 
Bombay, Health and Local Government Department. 
On the same day a letter was addressed by Mr. Rao 
to Dr. Vakil intimating to him that the said flat had 
been requisitioned as per copy of the Requisition 
Order enclosed therewith and that Government had 
allotted the flat to one Mrs. C. Dayaram at a rental of 
Rs. 85 per month. Mrs, Dayaram, it may be mentioned 
here, was also a refugee from Sind. On February 
27, 1948, a further order was passed under the signa- 
ture of Mr. Rao authorising one Lalwani, an Inspector 
in the Health and Local Government Department of 
the Government. of Bombay, to take possession of the 
requisitioned flat under the provision of section 9 of 
the Requisitioning Ordinance. On March 4, 1948, the 
petitioner Khusal Das filed an application in the 
Original Side of the Bombay High Court against 
P. L. Rao, Secretary to the Government of Bombay 
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as party respondent alleging that the order of requisi- 
tion was illegal and wltra vires on various grounds and 
praying for writs of certiorari, prohibition and an 
order under section 45 of the Specific Relief Act 
against the respondent. On this application, an 
interim injunction was granted by Coyajee J. restrain- 
ing the Government from obtaining possession of the 
fla. By a subsequent amendment of the petition 
the Province of Bombay, as well as Mr. G. D. Vartak, 
the Minister-in-charge of the Health and Local Govern- 
ment Department were added as parties respondents. 
A large number of defences were taken by the 
respondents in answer to the prayers of the petitioner. 
It was contended inter alia that the orders made 
under the Ordinance were not judicial or quasi-judicial 
orders, but executive orders made by the Province 
of Bombay and no writs of certiorari or prohibition 
would lie against orders of this «description. On 
behalf of Mr. Rao, it was urged that he did not make 
any order himself and had merely authenticated and 
signed the orders in accordance with the provisions 
of section 59 (2) of the Government of India Act. As 
regards the Province of Bombay a point was taken 
that no writ could be issued against the Provincial 
Government which meant and included the Governor 
of the Province, he being immune from all proceedings 
in, and processes from any court of India under 
section 306 of the Government of India Act. The 
Minister respondent, it was said, was not personally 
responsible for the orders or for the consequences 
thereof under the Constitution. It was contended fur- 
ther that the requisition of the flat, and the allotment 
of it to Mrs. Dayaram were for public purpose. The 
petition was heard by Bhagwati J., who overruled 
all the contentions of the respondents and granted 
the petitioner’s prayer. Writs of certiorari and pro- 
hibition were dirécted to be issued against all the 
respondents, and there were also orders of mandamus 
granted against respondents other than the Province 
of Bombay. Against this decision an appeal was 
taken to the appeal Bench of the High Court (being 
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Appeal No. 65 of 1948) and the appeal was heard by 
Chagla C. J. and Tendolkar J. By theit judgment 
dated January 4, 1949, the learned Judges allowed the 
appeal in favour of the two respondents other than 
the Province of Bombay and set aside the orders 
made against them. They affirmed however the 
judgment of Bhagwati J. so far as it related to the 
Province of Bombay, and maintained the writ of 
certiorari issued against it. The Province of Bombay 
has now come up on appeal to this Court. 


~The learned Attorney-General who appeared in 
support of the appeal contended before us, _ that 
having regard to the provisions of the Ordinance 
under which the requisition order was made 
no writ of certiorari would be at all available in 
law. It has been argued in. the first place that 
the order complained of is a ministerial or adminis- 
trative order which does not involve exercise 
of any judicial or quasi-judicial function and to a 
purely administrative order of this character no writ 
of certiorari lies. It is argued in the alternative that 
assuming that the Provincial Government has any semi- 
judicial function to exercise while making an order 
under section 3 of the Ordinance, the question as to 
whether the requisition was for a public purpose or not, 
was a question of fact which the Provincial Govern- 
ment was competent to entertain and decide, under 
the terms of the Ordinance itself, and no writ of 


certiorari would lie to bring up an order of the Pro- 


vincial Government on the ground that its decision on 
this point was erroneous or unsound. Lastly, it is 
contended that the Provincial Government is immune 
from all court processes and no writ of certiorari 
could be issued to it. 


The first and the second points are really inter-con- 
nected, and I may have to discuss them together. 
They raise questions of considerablé nicety and general 
importance, and we had arguments of the most 
elaborate character advanced on them by the 
learned counsel on both sides. 

4—6 S.C, India(N D)/58 
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The first and the most important point for our con- 
sideration is whether the act of requisition against 
which the writ of certiorari has been issued by the 
High Court is a judicial or an administrative act. It 
is not disputed that the writ does not lie to remove 
an act which is ‘purely ministerial. It can be availed 
of only to remove and adjudicate on the validity of 
judicial acts(*). To ascertain the exact connotation of 
the expression “judicial act” in connection with the 
issuing of a writ of certiorari and to determine whether 
the act complained of in the present case is a judicial 
act or not it would be necessary and convenient to set 
out briefly how the law on the point as developed by 
the Courts in England stands at present. A writ of 
certiorari like the writ of prohibition is a judicial writ 
of antiquity and it is the ordinary process by which 
the Court of King’s Bench Division exercises control 
over the acts of bodies vested with inferior jurisdiction. 
The writ is intended to bring up before the High Court 
the records of proceedings or determinations of inferior 
tribunals and to quash them if the tribunals are 
found tc: have acted in excess of their jurisdiction. 


It is well settled that the writ is not limited to 
bringing up the acts of bodies that are ordinarily con- 
sidered to be Courts. “The procedure of certiorart” 
as has been observed by Fletcher Moulton L. J. in 
Rex vy. Woodhouse(* ) “applies in many cases in which 
the body whose acts are criticised would not ordinarily 
be called a ‘Court’ nor would its acts be ordinarily 
termed judicial acts. The true view of the limitation 
would seem to be that the term ‘judicial act’ is used in 
contrast with purely ministerial acts. To these latter 
the process of certiorari does not apply, as for instance 
to the issue of a warrant to enforce a rate, even though 
the rate is one which could itself be questioned by 
certiorart. In short there must be the exercise of some 
right or duty to decide in order to provide scope for a 
writ of certiorari at common law.” 


() Pee May C.J. in Reg. v. Dublin Corporation [1878] L.R. 2 Sr. 371 at 
P; 7 ‘ 


(*) [1906] 2 K.B. 501 at P. 535. 
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There can be no doubt that originally the writ of 
certiorari was issued only to inferior Courts using the 
word “Court” in its ordinary sense. As bodies of 
various’ types and denominations . exercising semi- 
judicial functions came to be introduced, the writ was 
extended to these bodies also. There is a long line of 
decided cases showing that the writ of certiorari has 
been issued to rating authorities, licensing Justices, 
Electricity Commissioners, the Board of Education, 
the General Medical Council, the Inns of Court, 
Assessment Committees, the Commissioner of Taxation 
and various other authorities who could be regarded 
as performing some sort of judicial or semi-judicial 
function though they have no authority to try cases, 
or pass judgments in the proper sense of the word(?) 
It would be interesting to note that in King v. Post- 
master General(* ), a writ of certiorari was issued to 
quash a disablement certificate granted by the Chief 
Medical Officer of the Post Office on the ground that 
he was not the certifying surgeon under the Work- 
men’s Compensation Act, 1925, and the granting of a 
certificate was held to be a. judicial act. In Rex v. 
Boycott (*), one Russel Keasely moved on behalf of his 
infant son Stanley for an order of certiorari to remove 
and quash a medical certificate granted by the 
respondent to the effect that Stanley was incapable by 
reason of, mental defect of receiving benefit from 
instruction in a special school under section 56 of the 
Education Act, and two other connected documents. 
The Court was of opinion that as doubts did arise as 
to whether the boy was ineducable, it was a proper 
case to be determined by the Board of Education 
under section 31. It was held in these circumstances 
that the three documents which were parts and parcel 
of one and the same transaction constituted the deter- 
mination of a- quasi-judicial authority, and “exhibited 
all the mischief which a writ of certiorari was intended 
and well fitted to correct”. The result was that all the 
three documents were directed to be brought up and 


(4) Vide Halsbury’s Laws of England (2nd Edition) Vol. 26, p. 284. 
() [1928] 1K. B. 291. (*) [1939] 2 K,B. 651. 
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quashed. Even a report made by a Chief Gas Ex- 
aminer has been removed and quashed by a writ of 
certiorari(*). 


In the words of Banks L. J. the course of develop- 
ment of law on the subject demonstrates what has been 
the boast of English Common Law that it will, when- 
ever possible and where necessary, apply existing 
principles to new set of circumstances({ * ); and it was 
in very general terms that opinion was expressed in 
Rex v. Inhabitants of Glamorganshire(*) that the 
Court would examine the proceedings of all jurisdic- 
tions: erected by Acts of Parliament and if under 
pretence of such an Act they proceeded to encroach 
jurisdiction to themselves greater than the Act 
warrants, the Court would send a certiorari to them to 
have their proceedings returned to the Court to the 
end that the Court might see that they keep them- 
selves within their jurisdiction, and if they exceed it, 
to restrain them. 


The whole law on the subject relating to issuing of 
writs of certiorari was thus summed up by Atkin L. J. 
in Rex v. Electricity Commissioners(* ): 


“Whenever any body or persons having legal 
authority to determine questions affecting the rights 
of subjects, and having the duty to act judicially act 
in. excess of their legal authority they are subject to 
the controlling jurisdiction of the King’s Bench 
Division exercised in these writs.” 


This statement of law has been affirmed and 
reiterated in various cases since then (°) and its 
correctness has never been questioned. But un- 
exceptionable though the statement is, it does not by 
itself afford any assistance in solving the real difficulty 
that arises in cases of this description. It postulates 
existence of a duty in the authority to decide judicially 
but it does not enumerate or give any indication of the 

@) R v. London County Council, 11 T.L.R. 337. 
(*) Vide Rex v. Electricity Commissioners, [1924] 1 K-B. 171 at p. 192. 
(*) 1 Ld. Raym. 580. (*) [1924] 1 K.B. 171 at p. 205. 


(*) Vide R. v. North Worcestershire Assessment Committee, [1929] 2 K.R. 
397 at p. 405-6; R. v. London County Council, [1931] 2 K.B. 215. 
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circumstances under which such duty shall be held to 
be imposed. It has been pointed out very rightly by 
my learned brother Das J. in a recent Calcutta case (* ) 
that of the four elements involved in the proposition of 
law enunciated by Lord Atkin, three inay be present in 
an administrative or executive act as well. 


A valid executive act undoubtedly presupposes the 
existence of a Icgal authority in the officer or depart- 
ment to do the act. Such executive acts may and in 
fact do affect the rights of subjects. Cases are also 
not infrequent where an executive authority trans- 
gresses the limits of its jurisdiction, and acts in excess 
of its powers. Yet, it is not disputed that no writ of 
certiorari can be issued to restrain or invalidate such 
executive acts. As was observed by Lord Hewart C. J. 
in Rex vy. Legislative Committee of ‘the Church 
Assembly(*), “in order that a body may satisfy the 
required test, it is not enough that it should have 
legal authority to determine questions affecting the 
rights of subjects, there must be superadded to that 
characteristic the further characteristic that the body 
has the duty to act judicially.” The material points 
for consideration therefore are what is the true 
criterion of a judicial act, and how it is to be ascer- 
tained whether an authority is bound to act judicially 
in a particular matter or not. 


It is said that one of the best definitions of a 
judicial act, as distinguished from an administrative 
act, is that given by May C. J. in the Irish case of 
Reg v. Dublin Corporation( *). The . question raised in 
that case was whether a borough rate levied by a 
Corporation was illegal or not. [t was found that 
the borough fund of the Corporation was other- 
wise sufficient for all legitimate purposes but it was 
rendered insufficient by reason of certain illegal 
payments made. out of it. To make up 
the deficiency, the Corporation levied a borough rate, 
the legality of which was challenged and writ of 


certiorari was prayed for to quash al the orders and. 


(*) Inre Banwarilal, 48 C.W.N. 766. 
(#) [1928] 1 K.B. 411 at 415. (*) [1878] L.R. 2 Tr. 371. 
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resolutions of the Corporation in connection with the 
imposition of the rate. The writ was granted and 
May C. J. while discussing in his judgment the mean- 
ing of the expression ‘judicial act’ observed as follows : 


“In this connection the term ‘judicial’ does not 
necessarily mean acts of a Judge or legal tribunal sitt- 
ing for the determination of matters of law, but for the 
purpose of this question, a judicial act seems to be an 
act done by competent authority upon consideration of 
facts and circumstances and imposing liability or affect- 
ing the rights of others. And if there be a body 
empowered by law to enquire into facts, make esti- 
mates to impose a rate on a district, it would seem to 
me that the acts of such a body involving such conse- 
quence would be judicial acts.” 


This definition was approved by Palles C. B. in Re: 
Local Government Board, Ex parte Kensington Commuis- 
sioners(*) and was quoted in extenso by Lord Atkinson, 
in Frome United Breweries Company v. Bath Justices(*). 


In the passage quoted above, the learned Chief Justice 
really describes what may be called the judicial 
process. There cannot indeed be a _ judicial act 
which does not create rights or impose obligations ; but 
an act, as has been already pointed out is not neces- 
sarily judicial because it affects the rights of subjects. 
Every judicial act presupposes the application of 
judicial process. There is a well marked distinction 
between forming a personal or private opinion about a 
matter, and determining it judicially. In the perfor- 
mance of an executive act, the authority has certainly 
to apply his mind to the materials before hin ; but the 
opinion he forms is a purely subjective matter which 
depends entirely upon his state of mind. It is of course 
necessary that he must act in good faith, and if it is 
established that he was not influenced by any extra- 
neous consideration, there is nothing further to be said. 
about it. In a judicial proceeding, on the other hand, 
the process or method of application is different. “The 
judicial process involves the application of a body of 

() 16 LR. Ir. 150. (2) [1926] A.C. 586. 
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rules or principles by the technique of a __ particular 
psychological method”(1). It involves a proposal and 
an opposition, and arriving at a decision upon the 
same on consideration of facts and circumstances 
according to the rules of reason and justice(*? ). It is 
not necessary that the strict rules of evidence should be 
followed : the procedure for investigation of facts or for 
reception of evidence may vary according to the 
requirements of a particular case. There need not be 
any hard and fast rule on such matters, but the deci- 
sion which the authority arrives at, must not be his ‘sub- 
jective’, ‘personal’ or ‘private’ opinion. It must be 
something which conforms to an objective standard or 
criterion laid down or recognised by law, and the 
soundness or otherwise of the determination must be 
capable of being tested by the same external standard. 


This is the essence of a judicial function which 
differentiates it from an administrative function ; and 
whether an authority is required to exercise one kind 
of function or the other depends entirely upon the 
provisions of the particular enactment. Where the 
statute itself is clear on this point, no difficulty is likely 
to arise, but where the language of the enactment does 
not indicate with precision what kind of function is to 
be exercised by an authority, considerable difficulties 
are bound to be experienced. There are numerous 
decided cases, which deal with questions of this 
character, and quite a number of them were cited to 
us by the learned counsel on both sides. As they 
relate to the powers and duties of various types of 
authorities under various statutes and war regulations, 
dealing with different subject-matters and not uniformly 
worded, they are of no direct assistance to us in the 
present case. I think however that we can cull a few 
general principles from some of the pronouncements of 
the English Courts, which may throw light on the 
interpretation of the Ordinance before us. 


Generally speaking, where the language of a statute 
indicates with sufficient clearness that the personal 


(2) Robson’s Justice and Administrative Law, p. 33. 
(8) Vide R. v. London County Counril (1931] 2 K.B. 215 at p. 253. 
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satisfaction of the authority on certain matters about 
which he has to form an opinion founds his jurisdiction 
to do certain acts or make certain orders, the function 
should be regarded as an executive function. The 
decision of the House of Lords in Liversidge v. Ander- 
son( ) is the leading illustration of this type of cases. 
Even Lord Atkin observed, in course of his dissenting 
judgment in this case, that when the discretion is left 
to the Minister or any other authority without quali- 
fication, by use of expressions like the following: “A 
Secretary of State....if it appears to him necessary may 
order ; if it appears. to the Secretary of State that any 
person is concerned....; if the Secretary of State is 
satisfied that it is necessary or expedient,” the act 
cannot but be held to be an_ executive act. 
Lord Atkin was however inclined to hold that the 
words “if the Secretary of State has reasonable cause 
to believe,” should be construed as meaning “if there is 
in fact reasonable cause for believing,” and according to 
his Lordship “reasonable cause” for an action or belief is 
as much a positive fact for determination by a third 
party as any other objective condition. This view was 
not accepted by the majority of the House and it was 
held that the words meant no more than that the 
Secretary of State had honestly to suppose that he had 
reasonable cause to believe the required thing. Pro- 
vided there was good faith the maker of the order was 
the only possible Judge of the conditions of his own 
jurisdiction(? ). 


After the law was settled in this way by the House 
of Lords, a large number of cases came up before the 
Courts in England which involved consideration of the 
provisions contained in various other orders and regu- 
lations relating to taking control of business or requisi- 
tion of property. The language of these orders was 
very similar to that, of Regulation 18 (B) under which 
the detention order was made in Liversidge’s case. In 
Point of Ayr Collieries Ltd. v. Lloyd George(*) the 

(1) [1942] A.C. 206. 


(2) Vide observation of Lord Radcliffe in Nakudda Ali v. M. F. De 
A tea a C.W.N. 883, 888. 


(*) [1943] 2 A.E.R. 546. 
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control of the appellant’s undertaking was taken by the 
Ministry of Fueleand Power by an order made under 
the Defence (General) Regulations, 1939, reg. 55 (4). 
The relevant provision of the regulation stood as 


follows : 


“If it appears to the competent authority that in 
the interest of the public safety, the defence of the 
realm or the efficient prosecution of the war or for 
maintaining of supplies and services essential to the 
life of the community, it is necessary to take control 
on behalf of His Majesty of the whole or any part of an 
existing undertaking....the competent authority may 
by order authorise... .” 


The appellant’s contention was that there were no 
adequate grounds upon which the Minister could find, 
as he stated, he had found, that it was necessary to 
take control in the interests of the realm or the efficient 
prosecution of war. It was held that there was no 
jurisdiction in the Court to interfere with what was 
an executive order passed bona fide. 


In Carltona Ltd. v. Commissioners of Works and 
Others(+) which was decided near about the same_ time, 
the appellant’s factory was requisitioned by the Com- 
missioner of Works under : the provisions of the 
Defence (General) Regulations, 1939, Reg. 51 (1). 
The requisition order was challenged inter alia on the 
ground that the requisitioning authority neyer brought 
their minds to bear upon the question and had _ they 
done so, they could not possibly come to the conclusion 
to which in fact they came. In this case the regula- 
tion was almost in the same language as that in the 
earlier case. The words were “If it appears to the 
competent authority to be necessary or expedient so 
to do........ x 


The Court held that the Parliament had committed 
to the executive the discretion of deciding when an 
order for the requisition of the premises should be 
made under the regulation, and. with that discretion 
if bona fide exercised no Court could interfere. 


() [1943] 2 A.E.R. 560. 
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Even when the language of the statute is such that 
it confers an unlimited discretions on the executive, 
there are cases where a duty on the part of the autho 
rity to act judicially has been sought to be* spelt out 
of the other provisions in the ‘statute, particularly 
those which relate to the holding of public enquiries 
and consideration of objections by the authorities 
concerned. 


Thus in Pheonix Association Company v. Minister 
of Town and Country Planning(*) an application was 
made to quash an order made under section 1-{1) of the 
Town and Country Planning Act, 1944, which em- 


_ powered the Minister of Town and Country Planning 


to make an order declaring land -in any area 
to be subject to compulsory purchase, if he 
was satisfied that it was requisite for the purpose 
of dealing satisfactorily with extensive war 
damage in the area of a local Town Planning 
authority that such lands should be laid out afresh 
and re-developed as a whole. It was held by Henn 
Collins J. that the matter was not so peculiarly within 
the administrative capacity of the Minister that it 
could be regarded as one of pure discretion. Reliance 
was placed on the fact that the statute was not a piece 
of temporary legislation like Regulation 18 (B), and 
the provisions relating to holding of public enquiry, 
and hearing of objections, indicated according to the 
learned Judge that the function was of a quasi- 
judicial character. 


There was no appeal against this judgment, but 
quite a contrary view was taken by the Court of 
Appeal in another case which involved consideration 
of the same provisions of the same Act. This was the. 
case of Robinson and others v. Minister of Town and 
Country Planning(? ) and it was held there that the 
order under section 1 (1) of the Town and Country 
Planning: Act is made by the Minister as-an executive 
authority and he is at liberty to base. his opinion on 
whatever he thinks proper. Stress was laid on the 
words “requisite” and “satisfactory” used in the 


() [1947] 1 AER. 454. (*) [1947] 1 A.E.R. 851 
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section and these words indicated according to the 


learned Judges that the question was one of opinion 
and policy, matters which were peculiarly for the 
Minister himself to decide, and as to which, assuming 
always that he acted bona fide, he was the sole Judge. 
It was further .observed that no objective test was here 
indicated and that different considerations might apply 
where a Minister could be shown to have overstepped 
the limits of his power, e.g., where the conditions in 
which they may be exercised were laid down in the 
statute and he purported to act in a case where the 
conditions did not exist. 


In Errington and others v. Minister of Health(* } the 
question ‘arose as to whether an order of the Minister 
of Health confirming a clearance ‘order made by a local 
authority under section 1 of the Housing Act of 
1930 was an executive or judicial order. It was held 
that if there was no objection raised to clearance order 
by persons interested in the property and it was con- 
firmed by the Minister, there was no exercise by the 
latter of any judicial or quasi-judicial function. But 
the position becomes different if objections are raised. 
Then the Minister would have to hold a public local 
enquiry as provided for by the Act and consider the 
report of the person who held the enquiry. In such 
circumstances the decision to confirm the clearance 
order amounts to an exercise of quasi-judicial function. 


This was a case under the Housing Act of 1930. In 
Franklin v. Minister of Town and Country Planning(? ) 
however, which was a case under the New Towns Act, 
1946, and contained very similiar provisions, it was 
held by the House of Lords that in considering the 
report of the person who held a public enquiry after 
objections have been made to an order under section 1 
(1) of the. New Towns Act, the Minister has no judicial 
or quasi-judicial duty imposed on him, so that consider- 
ations of bias in the execution of such duties were 
altogether irrelevant. 

It would be seen from the cases referred to above 


that the distinction between judicial and executive 
- () [1933] 1 K.B. 249. (*) [1948] A.c. 87. 
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function often turns out to be a very fine one, and 
difference of opinion amongst Judges is not uncommon 
on these matters even when they have got to construe 
provisions of Acts which employ language very similar 
to each other. 


Leaving aside the cases, where the existence of a 
duty to act judicially is sought to be inferred from the 
provisions of a statute relating to holding of enquiry 
or hearing of objections, the ‘general rule that all the 
cases lay down is that if the foundation of the exercise 
of the powers by an authority is his personal satisfac- 
tion or subjective opinion about certain facts, the 
function is to be regarded as executive and not judicial. 
The facts may undoubtedly be and often are objective 
facts about which the authority has got to form his opi- 
nion. When a statute says that a Minister can requisi- 
tion property or order compulsory purchase if he deems 
it expedient to do so in the interest of public safety 
or the defence of the realm, the condition precedent to 
the exercise of his powers is not the actual existence of 
national interest, but his own opinion or belief that it 
exists. To quote the words of Lord Radcliffe “If the 
question whether the condition has been satished is to 
be conclusively decided by the man who wields the 
power the value of the intended restraint is in fact 
nothing(!)”. On the other hand, if the statute imposes 
an objective condition precedent of fact to the exercise 
of powers by an authority, and not merely his subject- 
ive opinion about it, the function would be prima facie 
judicial. The distinction is beautifully illustrated by 
Lord Atkin in his classic judgment in Liversidge’s 
case(* ). If it is a condition to the exercise of powers 
by A that X has a right of way or Y has a broken 
ankle, the authority is charged with determining these 
facts and it must ascertain judicially whether the 
conditions are fulfilled or not. If, on the other hand, 
the condition is that the authority thinks or is of 
opinion that X has a right of way or Y has a broken 
ankle, the condition is a purely subjective condition 


(1) Vide Nakkuda Ali v. M. F. De S. Jayratne 54 C.W.N. 883,888. 
(*) [1942] A. C. 206, 227. 
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and the act cannot be a judicial act as the existence 
of the condition is incapable of being determined by 
a third party by application of any rule of law or 
procedure. 


One other question arises in this connection and that 
relates to the second and alternative contention raised 
by the learned Attorney-General. When the legislature 
delegates powers to an authority, and lays down that 
the powers could be exercised only if a certain state of 
facts exists, obviously the authority cannot act if the 
condition is not fulfilled. If it wrongly holds or 
assumes that the condition exists although it actually 
does not’ exist, its assumption of jurisdiction would 
be unsupportable, and could be removed by a writ of 
certiorart. The legislature however may entrust the 
authority with a jurisdiction which includes the juris- 
diction to determine whether the preliminary state of 
facts exists. In such cases even if the authority makes 
a wrong decision either of facts or law, it can be cor- 
rected by an appellate tribunal if there is any, but not 
by a writ of certiorari, as every authority if it acts 
within jurisdiction is competent to decide both rightly 
or wrongly(* ). 

Keeping in view the principles mentioned above, 
I would now turn to the provisions of the Bombay 
Land  Requisiti6n Ordinance, 1947, and try to 
ascertain from the nature and scope of the provisions, 
whether the act of requisition which section 3 of the 
Ordinance contemplates is’ a judicial or a_ purely 
administrative order. 


The title of the Ordinance shows that it was passed 
to provide for the requisition of land, for continuance 
of requisition already made and for other purposes. 
The first preamble sets out the fact that the Governor- 
General in exercise of the powers conferred on him 
under section 104 of the Government of India Act, 
1935, has empowered al! provincial legislatures to 
enact laws with respect to requisition of land. The 
second preamble really gives the reason for passing of 


() Per Esher L.J. in Queen v. Commissioners for the, Special Purposes of 
Income Tax, 21 Q.B.D. 313 at p. 319. 
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the Ordinance ; it recites that the Bombay Legislature 
is not in session and the Governor of Bombay is 
satished that circumstances exist which render it 
necessary for him to take immediate action to enable 
the Provincial Government to make provisions for 
requisitioning of land and for continuance of requisi- 
tion of lands already subject to requisition, Section 3 
of the Ordinance is the most material section for our 
present purpose and it stands as follows :— 


‘Tf in the opinion of the Provincial Government 
it is necessary or expedient to do so, the Provincial 
Government may by order in writing requisition any 
land for any public purpose.” 


There is a proviso added to the section which is 
worded thus: 


“Provided that no land used for the purpose of 
public religious worship or for any purpose which the 
Provincial Government may specify by notification 
in the Official Gazette shall be requisitioned under this 
section.” 


The language of the section taken along with the 
proviso indicates in my opinion, that whereas the act 
of requisitioning land is left to the executive discre- 
tion of the Provincial Government and the latter can 
requisition land whenever it considers necessary or 
expedient to do so, certain conditions have been laid 
down which are conditions precedent to the exercise 
of the powers. The first condition is specified in the 
section itself and it postulates the existence of a public 
purpose as an essential pre-requisite to the taking of 
steps by the Provincial Government in the matter of 
requisitioning any property. Even where this condition 
is satisfied, there is another condition imposed by the 
proviso which is in the nature of an exception en- 
grafted upon the entire section and which prevents the 
Provincial Government from exercising its powers at 
all if the land sought to be requisitioned is used for 
public religious worship or for any other purpose 
which the Provincial Government has specified in the 
Official Gazette. 
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In my opinion the existence of a public purpose as 
an objective fact, and not the subjective opinion of the 
Provincial Government that such fact exists, has been 
made the essential preliminary which founds the juris- 
diction of the Provincial Government to proceed with 
any act of requisition. 


This would be apparent from the collocation of 
words as they. occur in section 3 and also from other 
provisions of the Ordinance which indicate the scheme 
which the framers of the Ordinance had in view. 


Section 3 does not say that if in the opinion of the 
Provincial Government it is- necessary or expedient to 
requisition land for any public purpose, it may do so 
by an order in writing. In that case it might be 
argued that it was left as a matter of subjective opinion 
to the Provincial Government to decide whether there 
was or not any public purpose justifying the requisition; 
and provided the authority acted in a dona fide manner, 
the Courts would have no say in the matter. The 
words “public purpose”, it would be seen, have been 
placed at the end of the sentence, and this indicates 
that it is a thing collateral to, and not included in, 
the act which has been described before, and which 
has been left to the. discretion of the executive. It is 
an independent fact, the existence of which enables the 
execuitve to move in the matter of requisitioning pro- 
perty, but it is itself not dependent on the personal 
opinion of the executive. I agree entirely with Chagla 
C. J. that the words “to do so” refer to the act of 
requisition, that is to~say, to the nature of the act and 
not to the purpose for which it is done. There is no 
indication here, as there is in various statutes and 
regulations which I have referred to above that not 
merely the necessity or expediency of requisitioning 
property, but the existence of a public purpose which 
gives occasion for exercising the powers of requisition, 
is also a matter of personal opinion of the executive. 


Reference was made in course of arguments to the 
language of section 4 of the Indian Land Acquisition 
Act, and similar provisions in other Land Acquisition 
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enactments, where the expression ‘public purpose’ 
occurs. 


It will be seen at once that the language of these 
provisions is materially different from that of section 3 
of the Ordinance. 


In Wieyesekera v. Festing( +) the Privy Council had 
to deal with a case under the Ceylon Acquisition of 
Land Ordinance. Section 4 of the Ordinance provides 
as follows : 


“Whenever it shall appear to the Governor that Land 
in any locality is likely to be needed for any public 
purpose, it shall be lawful for the Governor to direct 
the Surveyor General or other officer........ to examine 
such land and report whether the same is fitted for 
such purpose.” 


Section 6 then says : 


“The Surveyor Gencral or other officer...... shall 
make his report to the Governor whether the possession 
of the iand is needed for the purpose for which it 
appeared likely to be needed as aforesaid, and upon the 
receipt of such report it shall be lawful for the Gover- 
nor with the advice of the Executive Council to direct 
the Government Agent to take order for the acquisition 
of the land.” 


The question raised was whether the decision of the 
Governor that the land is wanted for public purpose 
is final, and the question was answered in the  affir- 
mative. It seems clear that on the language of the two 


-sections referred to above no other answer was™ possi- 


ble. It is not the existence of a public purpose which 
is a condition precedent to the exercise of powers by 
the Governor under the Ceylon Ordinance. The Gover- 
nor has been made the sole Judge of the existence of 
public purpose as well as of the necessity of acquiring 
land for that purpose. There is no condition limiting 
or restricting his powers in any way. 


The language of section 4 of the Land Acquisition 
Act of India is very much the same. The section 
begins with these words: 


(1) [1919] A. G. 646. 
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“Whenever it appears to the ‘local Government that 
land in any locality is neededorlikely to be needed 
for any public purpose....” 


Moreover, under section 6 (3) of the Act, a declara- 
tion made by the Government that any land is needed 


for public purpose is conclusive evidence of the exis- 


tence of such purpose. 


What exactly is the extent of powers conferred by 
the Legislature upon a body or tribunil is to be 
gathered from the language used by the Legislature. 
Mere similarity or even identity of objects cannot 
justify us in coming to the conclusion that the Legisla- 
ture must have meant the same thing in one piece of 
legislation as it meant in another when the language is 
not identical, In cases of this description utmost 
stress should be laid on the actual words used, for 
there is no presumption that the Legislature intended 
to confer one kind of power on the authority rather 
than another in gases of particular type. If there is 
any presumption at all it is in favour -of the liberty of 
the subject, and any law which encroaches upon such 
liberty must be construed strictly and should not be 
carried beyond what the actual words used mean in 
their plain grammatical sense. It may be pertinent 
to point out in this connection that a similar provision 
in section 3 (1) of the West Bengal Premises Requisi- 
tion and Control Act, has been expressed in a different 
Janguage and the actual existence of public purpose 
has not been made a condition precedent to the exercise 
of powers by the Provincial Government. The section 
is worded as follows: 


“Whenever it appears to the Provincial Govern- 
ioent that any premises in any locality are needed or 
are likely to be needed for any public purpose, it may 
by order in writing requisition such premises.” 

There has been a recent decision (1) of the Calcutta 
High Court on the above provision of the Bengal Act, 
but the particular point which has arisen. for our 
consideration in this case, was not and could not be 
raised. there. 


(1) A.C. Mahomed v . Sailendranath 54 C.W.N. 642. 
5—6 S. C. India (N. D.)/58. 
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A conspectus of the whole of the Bombay Ordi- 
nance leaves a clear impression that it was not the 
intention of the framers of the Ordinance to give an 
unlimited and unfettered discretion to the Executive 
Government in the matter of requisitioning property. 
The powers are to be exercised within defined limits. 
Section 3 as stated above imposes at two-fold restric- 
tion, one by postulating the objective existence of 
public purpose as a pre-requisite to the exercise of 
discretionary powers, the other by excluding the 
powers altogether when the land is used for a public 
religious purpose. Thus the proviso which excepts the 
cases specified therein from the sphere of operation of 
the general provision of the entire section has also set 
up an objective condition, the existence of which would 
exclude the exercise of powers by the Provincial 
Government. Section 4 again deals with requisition 
of vacant premises and instead of leaving it to the 
executive to determine whether a premises is vacant 
or not, sub-clause (i) gives an elaborate description of 
the circumstances under which vacancy would be 
deemed to arise in law. The power of requisitioning 
vacant premises can be made only if the conditions laid 
down in section 4 are fulfilled. Section 8 deals with 
powers of enquiry for purposes of payment of com- 
pensation as is provided for in section 6 and is not 
material for our purpose. Section 10 makes a_ general 
provision and the Provincial Government under this 
section may, with a view to carry out any of the 
purposes of the Ordinance, by order, require any person 
to furnish any information in his possession relating to 
the land requisitioned or to be requisitioned. ‘This is 
certainly an enabling provision and I am unable to say 
that this provision by itself indicates that the function 
exercisable by the Provincial Government is a judicial 
function. The duty to act judicially is, in my opinion, 
implicit in section 3° itself. 


It must not be overlooked that the determination 
of the existence of ‘public purpose’ involves decision 
on questions of both facts and Jaw. As was observed by 


rd 
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Lord Loreburn in Board of Education v. Rice ('), “com- 
paratively recent statutes have extended, if they have 
not originated, the practice of imposing upon depart- 
ments or officers of State the duty of deciding or 
determining questions of various kinds. In the present 
instance, as in many others, what comes for determina- 
tion is sometimes a matter to be settled by discretion 
involving no law. It will, I suppose, be usually of an 
administrative kind; but sometimes it will involve 
matter of law as well as matter of fact, or even depend 
upon matter of law alone. In such cases, the Board 
of Education will have to ascertain the Jaw and also 
to ascertain the fact.” This was held by his Lordship 
to be a clear index of a duty to act judicially. 


It was suggested, in course of arguments that as 
admittedly the actual act of requisition is discretionary 
with the Provincial Government, no writ of certiorari 
can possibly be issued. There is not much substance 
in this argument, for the very jurisdiction or authority 
to exercise discretion is dependent on a condition 
precedent which if unfulfilled would make the exercise 
of discretion void altogether. It is a commonplace 
feature of this class of legislation that an authority is 
often required to exercise both ministerial and quasi- 
judicial functions. Whether he acts administratively 
throughout or is put at one’ stage in a quasi-judicial 
position has to be gathered from the provisions of the 
Act. The case of Errington v. Minister of Health (?) 
is a leading authority which holds that the same pro 
ceeding may be administrative at one stage and quasi- 
judicial at another. 


The position in my opinion may be summed up as 
follows : 

The Provincial Government has to satisfy itself that 
there is a public purpose before it proceeds to requisi- 
tion any property. As this is an objective condition 
which has not been made dependent on the personal 
opinion of the Executive it has got to be determined 
judicially and whether a public purpose exists or not 
is itself a mixed question of facts and law which could 

(1) [1911] A.C. 179at p. 182. (2) {1935] 1 K.B. 249. 
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be determined by application of well established 
principles of law to the circumstances of a particular 
case. There is undoubtedly a /is or point in contro 
versy—or what is called a proposal and an opposition. 
On the one hand, there is the interest of the public, 
and on'the other, the interest of the individual whose 
property is being requisitioned. No formal array of 
parties is necessary. Jt is enough that there is a point 
in issue which has got to be decided between parties 
having conflicting interests in respect to the same. 
The fact that the Provincial Government represents 
the interests of the public also is to my mind im- 
material. If there is a duty to decide judicially it 
would be a judicial act, and it is not necessary that 
there must be two opposing parties other than the 
deciding authority appearing in a regular or formal 
manner. 


My conclusion, therefore, is that on the first point the 
decision of the High Court is right, and the contentions 
raised by the learned Attorney-General must fail. 


The question now arises whether the Ordinance 
has conferred upon the Provincial Government the 
jurisdiction or authority to decide finally as a part 
of the requisition proceeding itself whether any public 
purpose exists or not. If it has, the error, if any, 
committed by the Provincial Government, may be 
an error of fact orlaw, but would not be one of juris- 
diction, and whatever other remedy might be open 
to the aggrieved party, a writ of certiorari would 
not lie. As has been said already, it is clear from the 
language ‘of section 3 of the Ordinance that the act of 
requisition itself, provided the condition precedent is 
fulfilled, is a pure executive act, in regard to which 
an untrammelled discretion has been left to the Pro- 
vincial Government. If the state of fact exists which 
entitles the Provincial Government to act, the function 
that the Provincial Government exercises is a purely 
administrative function, which does not involve per- 
formance of any judicial duty. In such circumstance 
the existence of public purpose is either a matter 
of personal opinion of the Provincial Government 
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in which case no question of exercising a judicial 1950 
function at all arises, or it is wholly independent of — 
and collateral to the executive act and is an objec- Province of 
tive condition which must be fulfilled before the Bembay 
Provincial Government can take any steps in the aie 
matter. As I have stated already, on a proper inter- pars 


pretation of section 3 of the Ordinance, the latter is 
the proper view to take. This being the position,  ggsherjee 7. 
whether or not a public purpose exists is a preliminary 

question which is collateral to the merits of the exe- 

cutive act which is to be performed by the Govern- 

ment under section 3 of the Ordinance. 


Public purpose must exist as a fact, and the Pro- 
vincial Government must satisfy itself as to its 
existence before it can take any steps in requisitioning 
property; but it is not for the Provincial Government 
to decide the matter finally or conclusively, and _ its 
decision on this preliminary point would be open to 
enquiry by superior courts. ‘These principles are laid 
down in Bunbury vy. Faller (7), Pease v. Chaytor ( *) 
and Colonial Bank of Australasia v. Willan (*). By 
way of illustration of these principles reference may 
be made to two well-known English cases. 


In Rex v. Woodhouse( ') there was an application to 
bring up an order made by Licensing Justices under 
the Licensing Act referring an application for renewal 
of a licence to quarter sessions. One of the points 
faised in the case was whether or not the Justices 
were right in deciding that the applicants were 
qualified to apply for licence under the  pro- 
visions of the Beer House Act, 1840, which 
required that the applicant should be the real 
resident holder and occupier of the dwelling house in 
which he should apply to be licensed. It was held 
by the majority of Judges in the Court of Appeal that 
the fact that the applicants were not the real resident 
holders of the Beer houses excluded them from the 
class to whom licences, whether absolute or conditional, 
could be granted and no erroneous decision on this 


® 9 Ex. Ch. 111. (3) [1874] 5 P.C. 417 at p. 422 
2) 3B. & S. 620. (4) [1906]'2 K.B. 505. 


1950 


Province of 
Bombay 
v. 
KS. Advani 
and Others. 


Mukherjea 3. 


686 SUPREME COURT REPORTS [1950] 


question of fact by the Magistrates could give them 
jurisdiction. 


Reference was made by Fletcher Moulton L. J. to 
certain passages in Bunbury v. Fuller(} ) and Pease v. 
Chaytor ( ) and it was held that if the licensing Magis- 
trates did decide these points of fact, it is the duty of 
the Court to review their decisions, and if it is 
erroneous, to quash the licences and references. 


The other case is that of Rex v. Bedford(* ), and it 
arose upon a rule for a certiorari to bring up an order of 
the Justices authorising the entry upon certain enclosed 
land for the purpose of taking materials for the repair 
of certain roads under sections 53 and 54 of the High- 
ways Act, 1835. Under sections 53 and 54 of the 
Highways Act, the Justices may license the Surveyor 
of Highways to take materials for repair of the High- 
ways “at such time or times as to such Justices may 
seem proper from the enclosed land of any person.... 
not being a park.” On a licence being granted by 
the Justices to the Newton Abbot Rural District 
Council, authorising them by their Surveyor, to take © 
materials for the repairs of the Highway from a place 
known as Grange Quarry in the said Parish, a rule 
was obtained fora writ of certiorari to bring up the 
order to be quashed, inter alia on the ground that it 
was made in respect of a land which was a park. It 
was held that the land was in fact a park, and the 
Justices cannot give themselves jurisdiction by find- 
ing that-it was not a park. The question whether the 
place is a park or not is a matter which is preliminary 
to exercise of the Justices’ jurisdiction, and one which 
is not for the Justices to determine finally. “The 
enquiry is not in the course of exercise of jurisdiction 
but as a preliminary to it. The case therefore falls 
within the rule laid"down in Bunbury v. Fuller (*) and 
the Justices’: decision in the matter is subject to 
review.” 


It must be admitted that in both these cases there 
was no dispute that the Justices had to exercise 


(1) 9 Ex. Ch. 111, (2) 3B. & S. 620. 
(3) [1908] 1 K.B, 365. - (4) 9 Bx. Ch. IIL 
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quasi-judicial powers, and the only question was whe- 
ther the facts upon which the exercise of jurisdiction was 
made to depend were preliminary matters collateral to 
the enquiry or were matters to be adjudicated’ upon as 
part of the enquiry itself. In the case before us the 
act of requisition, as said already, is an executive and 
not a judicial act, and to this extent therefore there is 
no similarity between the present case and _ those 
referred to above. But the principles underlying these 
authorities can certainly be invoked for our present 
purpose. The act of requisition being an executive 
act, the determination of the existence of a public 
purpose upon which the exercise of powers is depen- 
dent is either a part of the executive act itself or is 
something . collateral to it. I have attempted to -show 
that it is a thing collateral and preliminary to the 
exercise of executive authority and not a part of it. 
That being so, the determination of this collateral 
matter by the executive authority which is, in my 
opinion, a judicial function cannot be regarded as 
final and if the determination is erroneous, it can be 
corrected and removed by a writ of certiorari. 


It may be stated here that before the learned Judges 
of the appellate Bench in the High Court no attempt 
was made on behalf of the Government to establish 
that the premises in question were requisitioned for 
any public purpose. A public purpose involves some 
benefit to the community as a whole, as opposed to 
the personal gain or interest of particular individuals. 
Housing of refugees may certainly be a public pur- 
pose, and under certain circumstances even securing a 
house for an individual may be in the interests of the 
community, but it cannot be to the general interest of 
the community to requisition the property of one 
refugee for the benefit of another refugee. 


The only other question that remains to be consider- 
ed is whether a writ’ of certiorari lies against the Pro- 
vincial Government? 


On this point the contentions raised by the learned 
Attorney-General fall under two heads. The first 
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branch of the argument is that the expression “Pro- 
vincial Government” occurring in section 3 of the 
Ordinance means the same thing as the Governor of 
the Province. This being the position there is com- 
plete immunity enjoyed by the Provincial Govern- 
ment in respect of all judicial processes under _ sec- 
tion 306 (1) of the Constitution Act, and the powers 
of the High Court itself are restricted and limited in 
this respect by certain enactments. 


The othcr branch of the contention is that under 
section 176 of the Constitution Act, no action of this 
character could be brought against the Province of 
Bombay, and in any view the expressions “sue or be 
sued” as used in section 176, do not include an appli- 
cation for a writ of certiorari. 


As regards the first branch of the argument it may 
be pointed out at the outset that no definition of 
the term “Provincial Government” has been given in 
the Constitution Act, 1935, Part IH of the Act deals 
with Governors’ Provinces. Section 49 (1) which 
occurs in this Part provides that “the executive 
authority of a Province shall be exercised on behalf 
of His Majesty by the Governor, either directly or 
through officers subordinate to him.” Section 50 lays 
down that “there shall be a Council of Ministers to aid 
and advise the Governor in the exercise of his functions, 
except in so far as he is by or under this Act required 
to exercise his functions or any of them in his  discre- 
tion.” Section 51 provides inter alia how the ministers 
are to be chosen and section 52 deals with the special 
responsibilities of the Governor. Section 59 (1) pro- 
vides that “all executive action of the Government of 
a Province shall be expressed to be taken in the name 
of the Governor.” 


The Governor is thus the executive head of a 
Province and all executive acts are done in his name. 
This does not mean that Government of a Province is 
vested solely in the Governor, or that the expressions 
“Governor” and “Provincial Government” have — the 
same meaning and connotation in the Constitution Act. 
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It is only a form adopted for purpose of convenience 
that in a Goverhor’s Province, all acts of the Provin- 
cial Government would be done in the name of the 
Governor, ‘no matter wherever under the Constitution, 
the responsibility might actually lie. Section 3 (43) 
(a) of the General Clauses Act (as amended by the 
Adaptation Order of 1947) which is relied upon in this 
connection does not in any way affect this position. It 
says that “as respects anything done or to be done 
after the establishment of the Dominion of India, 
‘Provincial Government’ shall mean in the Governor’s 
Province the Governor.” This is-a mere description as. 
will be apparent from the fact that under the same 
clause, the expression “Provincial Government” used 
with reference to a Chief Commissioner’s Province 
means the Central Government: Section 306 (1) of the 
Constitution Act however is based on an absolutely 
different principle -and it is not concerned with the 
acts of any Provincial Government no matter in whose 
marne the acts are expressed to be taken. The section 
runs as‘ follows : 


“No proceedings whatsoever shall: lie in, and no pro- 
cess whatsoever shall issue from, any court in India 
against the Governor-General, against the Governor 
of a Province, or against the Secrétary of State, 
whether in a personal capacity or otherwise, and, except 
with the sanction of His Majesty in Council, no pro- 
ceedings whatsoever shall lie in any court in India 
against any person, whohas been the Governor-General, 
the Governor of a Province, or the Secretary of State in 
respect of anything done or omitted to be done by any 
of them during his term of office in performance - or 
purported performance of the duties thereof : 


Provided that nothing in this section shall be con- 
strued as restricting the right of any person to bring 
against the Federation, a Province, or the Secretary 
of State such proceedings as are mentioned in Chapter 


Ul of Part VII of this Act.” 


The lariguage of the section is perfectly clear and 
indicates that its whole object is to grant personal 
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immunity to the Governor-General, the Secretary of 
State or the Governor of a Province from all proceedings 
in or processes from any court in India, both during the 
term of their office and afterwards. The protection is. 
given in the interests of the administration itself, ‘for ‘it 
would really be productive of disastrous consequences 
if the Governor-General or the Governor of a Province 
could be hauled up before any court in India in respect 
of acts’ committed by them in their personal capacity 
or otherwise. That this protection is purely personal 
follows clearly from the latter part of the section which 
imterdicts any proceeding against the Governor- 
General, the Governor of a Province or the Secretary 
of State, after they have ceased to be in office, 
for any act of omission or commission during the 
term of their office. This part of the _ section 
would be wholly devoid of any meaning, if the 
Governor of a Province, is taken to be synonymous 
with the Provincial Government. The Cascio of a 
Province is certainly a part of the Government of the 
Province and formally he is the mouthpiece of all exe- 
cutive acts done in the Province, but section 306 (1) 
does not purport to protect any of the official acts. It 
grants a personal exemption to the Governor from any 
judicial processes in India, no matter whether they 
arise out of official or non-official acts committed by 
him, and this exemption continues even after he has 
ceased to be in office, except where His Majesty 
chooses to relax ithe rule. I agree with the learned 
Judges of the High Court in holding that even the 
possibility of a misconstruction of this section has 
been removed by the proviso engrafted on it, which 
lays down in clear terms that the provisions of the 
section shall not be construed as restricting in any way 
the right of any person to bring against the Federa- 
tion, a Province, or the Secretary of State . such 
proceedings as are mentioned in Chapter III of Part 
VII of the Act. 


The material provision in Chapter III of Part VII of 
the Act is that contained in section 176 and I will 
come to that presently; but before I do so, it would 
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be convenient to dispose of the other point raised by 
the learned Attorney-General in connection with the 
first branch of his argument. The point raised is that 
apart from ,the protection afforded by section 306 (1) 
of the Constitution Act there is a limitation on the 
powers of the High Court, to grant processes against 
the Provincial Government and we have been referred 
in this connection to section 1 of the East India 


Company Act (21 George III, Ch. 17) and certain pro-. 


visions in the Act of 1823 under which the Supreme 
Court was established in Bombay. This contention 
again, inmy opinion, would be of no avail, if as I 
have stated above, the Provincial Government 
is not identifiable with the Governor personally. 
It may be mentioned here that the Supreme Court was 
established at Fort William in Bengal under 
the Statute (13 George II, Ch. 63) commonly known as 
‘the Regulating Act, and the Charter establishing the 
Court was issued by King George HI on March 26, 
1774. It is a historical fact that there was conflict of 
an unseemly character between the Judges of the 
Supreme Court and the Executive Government headed 
by the Governor-General in Council. In view of this 
conflict an Act was pased in 1781 (21 George III, Ch. 
17) section 1 of which provided that the Governor- 
General in Council in Bengal “should not be subject 
to the jurisdiction of the Supreme Court for or by 
reason of any act or order or any other matter of thing 
whatsoever counselled or ordered or done by them in 
their public capacity only.” Bombay got its Supreme 
Court in 1823, under Statute, 3 George IV, Ch. 71, and 
clause VII laid down “that it shall be lawful for His 
Majesty to establish a Supreme Court at Bombay, to 
be invested with such powers and authorities and pri- 


vileges, limitations, restrictions and  control........ as 
the said Supreme Court of Judicature at Fort William 
in Bengal by virtue of any law, now in force...... is 


invested or subject to.” 


The Charter expressly provided that “the Governor 
and Council at Bombay and the Governor-General 
and Council of Fort William shall enjoy the same 


1950 
Province of 
Bombay 
v. 

K. S. Advani 

and Others. 


—i 


Mukherjea J. 


1950 


Province of 
Bombay 
Vv 
A. S, Advant 
and Others. 


Mukherjea J. 


692 SUPREME COURT REPORTS [1950] 


exemptions and no other from the authority of the Sup- 
reme Court to be erected at Bombay as is enjoyed by the 
said Governor in Council at Fort William from the Judi- 
cature of the Supreme Court of Judicature there already 
established.” Assuming that these powers and dis- 
abilities of the Supreme Court continued even after the 
establishment of High Courts by reason of section 9 of 
the High Courts Act, 1861, and that these. limitations 
were implicitly recognised in section 106 of the Govern- 
ment of India Act, 1915, and section 223 of the 
Act of 1935, it is quite clear from the language of 
the provisions set. out above that they granted only 
a personal exemption to the Governor and Members 
of the Council. As the Governor in his personal capa- 
city is different from the Provincial Government, these 
provisions are of no assistance to the appellant in the 
present case. It would be seen that these exemptive 
provisions were substantially embodied in section 110 
of the Government of India Act, 1915, and were later 
on placed ina much more comprehensive form in 
section 306(1) of the Constitution Act. As the juris- 
diction of the old Supreme Court was inherited by the 
Origitial Side of the three Presidency High Courts, 
section 110 of the Government of India Act, 1915, 
granted exemption to the Governor-General the 
Governor and members of the Council from the 
Original Jurisdiction of High Courts. both civil and 
criminal, the only exception being when there were 
charges of treason and felony against these officials. 
Section 306(1) of the Act of 1935 is more comprehen- 
sive and includes proceedings and processes of any 
kind either civil or criminal, and started either in the 
Original Side of a High Court, or in any other Court 
in, the mofusil. As there were no members of the 
Council under the Constitution Act of 1935, there is no 
mention of such members in section 306(1) of the Act. 


The first branch of the contention advanced by the 
learned = Attorney-General cannot therefore be 
supported. 


As regards the other branch of the appellant’s 
contention the decision really hinges on the true 
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construction of section 176 of the Constitution Act. 
Section 176(1) stands as follows : 


“The Federation may sue or be sued by the name 
of the Federation of India and a Provincial Govern- 
ment may sue or be sued by the name of the Province, 
and, without prejudice. to the subsequent provisions of 
this chapter, may, subject to any provisions which 
may be made by Act of the Federal or a Provincial 
Legislature enacted by virtue of powers conferred on 
that Legislature by this Act, sue or be sued in relation 
to their respective affairs in the like cases as _ the 
Secretary of State in Council might have sued or been 
‘sued if this Act had-not been passed.” 


The first part of the sub-section relates to parties 
and procedure, and lays down in what form a suit is 
to be instituted against Government in respect to 
matters relating to the Federation or Provinces of 
India. The latter part enacts that subject to any 
statutory provision that might be made, suits would 
lie against the Provincial Government in the name of 
the Province, and against the Federal Government in 
the name of the Federation of India, in relation to 
their respective affairs, where such suits would have 
laid against the Secretary of State in Council if the 
Act of 1935 had not been passed. The present pro- 
ceeding which has been started against the Province 
of Bombay, would therefore be competent if such pro- 
ceeding could have been instituted against the Secre- 
tary of State in Council under the law as it stood prior 
to the passing of the Constitution Act. 


The right and liability of the Secretary of State for 
India to sue orto be sued were created for the first 
time by section 65 of Act 21 and 22 Victoria, Ch. 106, 
which was passed in 1858 on the transfer of the 
Government of India from the East India Company 
to the Crown. The section runs as follows : 3 


“The Secretary of State in Council shall and may 
sue and be sued as well in India as in England by the 
name of the Secretary of State in Council as a body 
corporate, and all persons and bodies politic shall and 
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may have and take the same suits, remedies and 
proceedings legal and equitable against the Secretary 
of State in Council of India, as they could have done 
against the said company.” 


The object of the Act was to transfer to Her Majesty 
the possession and government of the British territor- 
ies in India which were then vested in the East India 
Company in trust for the Crown; but as the Queen 
could not be sued in her own court, it was provided 
that the Secretary of State in Council as a body 
corporate would have the same rights of suit as the 
East Indig Company had and would be subject to 
the same liability of being sued as previously attached 
to the East India Company. 


This provision of the Act of 1858 was reproduced in 
section 32 of the Government of India Act, 1915, in 
the foliowing terms: 

“(1) The Secretary of. State in Council may sue 
and be sued by the name of the Secretary of State in 
Council as a body corporate. 

(2) Every person shall have the same remedies 
against the Secretary of State in Council as he might 
have had against the East India Company, if the 
Government of India Act, 1858, and this Act had not 
been passed.” 


The question therefore narrows down to this as te 
whether an action of the character that has been 
brought against the Province of Bombay could have 
been brought against the East India Company prior 
to 1858. In my opinion the answer to this question 
must be given in the affirmative. All the relevant 
authorities on this point have been very carefully 
reviewed by the! learned Judges of the Bombay High 
Court, and Iam in entire agreement with the reasons 
assigned by them in support of their conclusion. It is 
true that the East India Company was invested with 
powers and functions of a two-fold character. They 
had on the one hand powers to carry on trade as 
merchants; on the other hand they had delegated to 
them powers to acquire, retain and govern territories 
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to raise and maintain armies and to make peace and 
war with native powers in India. But the liability of 
the East India Company to be sued was not restricted 
altogether to claims arising out of undertakings. which 
might be carried on by private persons; but other 
claims if not arising out of acts of State could be 
entertained by civil courts, if the acts were done 
‘under sanction of municipal law and in exercise of 
powers conferred by such law. The law on this point 
was discussed very ably by the Madras High Court in 
Secretary of State v. Hari Bhanji ( ). The learned 
Chief Justice in course of his judgment contrasted the 
decision in Secretary of State v. Kamachee Boye 
Saheba(?) with that in Forester v. Secretary of State( *). 
In the first of these cases, on the death of Raja Sivaji 
who enjoyed the status of a sovereign the East India 
-Company seized the whole of his property as an escheat 
to the Paramount Power. A’ bill was filed by the 
widow of the deceased to recover. poss¢ssion of the pro- 
perties. It was held by the Privy Council that the 
suit was not maintainable. 


Lord Kingsdown laid down that the real point for 
‘determination in such cases was whether “it was seizure 
by arbitrary power on behalf of the Crown of the 
dominions and property of a neighbouring State, an 
act not affecting to justify itself on grounds of muni- 
cipal law; or whether it was in whole or in part-a 
possession taken by the Crown under colour of legal 
title of the property of the late Raja of Tanjore in 
trust for those‘ who by law might be entitled to it on 
the death of the last possessor. On the facts of the 
case it was held that the seizure was an exercise of 
sovereign power effected at the arbitrary discretion of 
the company by theaid of military force and conse- 
quently the court had no jurisdiction to try the case. 


In the other case the Government had recovered the 
lands held by one Begum Sumarco as a Jagirdar 
after her death and the plaintiff filed a suit to recover 
the property, on the basis of a deed of will -executed by 


(1) [1882] 5 Mad. 273. (2) [1859] 7 M.LA. 461. 
(3) [1871-72] 1.A. Supplement Vol., p. 10. 
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her. It was held by the Privy Council that as Begum 
Sumaroo was not a Sovereign Princess and the act of 
resumption was done under colour of legal title of 
lands .previously held from Government by a subject, 
it was not an act of State, and the suit was conse- 
quently triable by a civil court. As was observed by 
Lord Atkin in Eshugbayi Eleko v. Officer Administering 
the Government of Nigeria(* ), “This phrase (act of 
State) is capable of being misunderstood. As applied to 
an act of the sovereign power directed against another 
sovereign power or the subjects of another sovereigr. 
power not owing temporary allegiance, in pursuance af 
sovereign rights of waging war or maintaining peace 
on the high ‘seas or abroad, it may give rise to no legal 
remedy. But as applied to acts of the executive 
directed to subjects within the territorial jurisdiction 
it has no special meaning, and can give no immunity 
from the jurisdiction of the court to enquire into the 
legality of the Act.” 


Much importance, cannot in my opinion be attached 
to the observations of Sir B. Peacock in Peninsular 
and Oriental Steam Navigation Company v. The 
Secretary of State (*). In that case the only point for 
consideration was whether in the case of a tort com- 
mitted in the conduct of a business the Secretary of 
State for India could be sued. The question was 
answered in the afhrmative. Whether he could be 
sued in cases not connected with the conduct of a 
business or commercial undertaking was not really a 
question for the court to decide. 


In the case before us the act of requisition which 
purports to have been done under the sanction of 
municipal law, and in exercise of powers conferred by _ 
such law cannot be an act of State. An action on the 
ground of the powers being illegally exercised could 
certainly have been brought against the Secretary of 
State, if the Constitution Act of 1935 had not been 
passed. ° 


I am not much impressed by the argument of the 
learned Attorney-General that the expression “sue or 
(4) [1931] A.C. 662, 671. (*) [1861] 5 Bom. H.C.R. App. 1. 
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be sued” occurring in section 176 does not include. 
an application for a writ: of certiorari. The expression 
‘sue’ in its plain grammatical sense connotes the 
“enforcement of a claim or civil right by means of 
legal proceedings.” The proceedings may be initiated 
by a plaint or by a petition of motion, and it 
cannot be said that what section 176 of the 
Constitution Act contemplates is a proceeding 
which ‘must begin with a  plaint and end in a 
decree as laid down in the Civil Procedure Code. 


No argument can also in my opinion be founded 
upon the fact that there was no express mention of 
prerogative writs in clause (13) of the Charter by which 
_the Supreme Court was first established in Bengal. 
The Supreme Court was invested under clause (5) . of 
the Charter with all the powers and privileges of the 
Court of King’s Bench in England and these undoubt- 
edly included the power of issuing certiorari and other 
prerogative writs. There are reported cases to show 
that the writs of mandamus were issued to the Directors 
of East India Company by the Court of King’s Bench 
in England (7). 


On the whole, it seems to me that the view taken 
by the learned Judges of the appeal Bench of the 
Bombay High Court is right, and this appeal should 
stand dismissed with costs. 


Das J—In my opinion this appeal should be allow- 
ed. As I have taken a view different from those of 
three eminent Judges of the Bombay High Court and 
some of my learned: brethren of this Court, for all of 
’ whom I always have the highest respect, I consider it 
right to give the reasons for my conclusions in some 
detail. 


This appeal is directed against the judgment and 
order of an appellate Bench of the Bombay High Court 
(Chagla C. J. and Tendolkar J.) affirming an order of 
Bhagwati J. sitting on the Original Side of that Court. 
‘The order appealed from is a mandate in the nature of 


~Q) Wide The King v. The Directors of East India Company, 4 B, and 
Ad. 530; The King v. The Court of Diectors of the East India 
Company, 4M & S. 279. 
6 S.C, India (N. D.)/58 
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a writ of certiorari quashing an order of requisition of a 
certain premises in Bombay made by the appellant in 
exercise of powers vested in it by Bombay Ordinance 
No. -V of 1947. 


There is no substantial dispute as to the facts lead- 
ing up to the proceedings out of. which the present 
appeal has arisen. They have been sufficiently stated 
in the Judgments just delivered and need not be re- 
capitulated by me. 


Learned Attorney-General appearing in support of 
the present appeal has confined himself to two main 
points, namely, (i) that, having regard to the provi- 
sions of Bombay Ordinance V of 1947 under which 
the impugned order was made, a writ of certiorari does 
not lie at all, and (ii) that a writ of certiorari does not 
lie against the Province of Bombay. Mr. Seervai 
appearing for the respondents has, quite properly, 
not sought to raise any of the several subsidiary 
points which were unsuccessfully canvassed before 
the Courts below and his endeavour has been to 
support the judgment under appeal on the two points 
mentioned above and to reinforce them with fresh 
reasoning and rulings. 


The writ of certiorari is a very well known ancient 
high prerogative writ that used to be issued by the 
Court of King’s Bench to correct the errors of the 
infertor Courts strictly so called. It is with this writ 
that the Judges of the King’s Bench used to exercise 
control over Courts of inferior jurisdiction where the 
latter acted without jurisdiction or in excess of it or in 
violation of the principles of natural justice. Gradually 
the scope of these writs was enlarged so as to exercise 
control over various bodies which were not, _ strictly 
speaking, Courts at all, but which were by 
statute vested with powers,;and duties that resembled 
those of the ordinary inferior Courts. These statutory 
bodies were calied quasi-judicial bodies and _ their 
decisions were called quasi-judicial -acts and the Court 
of King’s Bench freely began to bring up the records 
of these quasi-judicial bodies, examine them and, if 
thought fit, quash them. The real reason for -this 
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extension of ‘the scope of the writ of certiorari was the 
distrust with which the Judges looked upon the 
numerous statutory bodies that were being brought 
into existence and vested with large powers of affecting 
the rights of the subject and this extension was founded 
on the plausible plea that these statutory bodies 
exercised quasi-judicial functions. The law is now 
well settled that a writ of: certiorari will lie to control 
a statutory body if it purports to act without juris- 
diction or in excess of it or in violation of the princi- 
ples of natural justice, provided that, on a true con- 
struction of the statute creating the body, it can be 
said to be a quasi-judicial body entrusted with quasi- 
judicial functions. It is equally well settled that a 
certiorari will not lie to correct the errors of a statutory 
body which is entrusted with purely administrative 
functions. It is, therefore, necessary, in order to 
determine the correctness of the order appealed from, to 
ascertain the true nature of the functions entrusted to, 
and exercised by, the Provincial Government under 
the Ordinance in question. 


The title of the Ordinance was “An Ordinance to 
provide for the requisition of land, for the continuance 
of requisition of land and for certain other purposes.” 
The second preamble recited that the Governor of Bom- 
bay was satisfied that circumstances existed which 
rendered it necessary for him to take immediate action 
to enable the Provincial Government to make  provi- 
sion for requisition of ‘and and for the continuance of 
the requisition of land already subject to requisition. 
The Bombay Legislature not being in session at the 
date of this Ordinance and the instructions of the 
Governor-General under the proviso to sub-section (1) 
of section 88 of the Act having ‘been obtained, the 
Governor of Bombay had legislative power and autho- 
rity and the Ordinance’ promulgated by him had, for 
the requisite period, the force of an Act of the legisla- 
ture. The Ordinance has since been replaced by an 
Act but this appeal must be decided on the terms of 
the Ordinance which was in force at the material times. 
The preambles to the Ordinance clearly indicated that 
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the Ordinance had been promulgated under circums- 
tances of considerable urgency. This is a fact which 
should be borne in mind in interpreting the operative 
provisions of the Ordinance. 


Section 3 of the Ordinance under which the order 
of requisition was made was in the terms following: 


“3. Requisition of land—If in the opinion of the 
Provincial. Government it is necessary or expedient to 
do so, the Provincial Government may, by order in 
writing, requisition any land for any public purpose : 


Provided that no land used for the purpose of public 
religious worship or for any purpose which the Provin- 
cial Government may specify by notification in the 
Official Gazette shall be requisitioned ander _ this 
section.” 


It is clear, and, indeed, there can be no dispute, 
that the words “If in the opinion of the Provincial 
Government” governed the words “it is necessary or 
expedient to do so” and that whatever those latter 
words might mean or imply had been left entirely to 
the opinion of the Provincial Government. What 
then, were the meaning and implication of the words 
“{t is mecessary or expedient to do so”? 


The main section read as a whole clearly implied 
a close and intimate’ correlation between the two parts, 
namely, the power conferred on the Provincial Govern- 
ment by the operative part and the formation of 
opinion as to the necessity or expediency for exercising 
that power under the earlier part of the section and 
this correlation was brought about by the use of the 
word “so” in conjunction with the words “to do”. To 
my mind, the words “to do so” covered and included 
within their meaning whatever Provincial Govern- 
ment had been authorised to do. By the operative 
part of the section the Provincial Government had 
been empowered, not to requisition simpliciter but to 
requisition for a public purpose. The words “to do so” 
in the opening part of the sentence necessarily, there- 
fore, referred to the act of requisitioning for a public 
purpose and it must follow, therefore, that the 
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necessity or expediency for requisitioning for a public 
purpose was left to the opinion of the Provincial 
Government. Strictly, as a matter of construction of 
the section, both grammatically and according to the 
necessary intendment of the Ordinance, as it appears 
from its language, the conclusion is irresistible that 
the words “‘to do so” meant and stood for the words 
‘to requisition any land for apublic purpose.’ It is 
to avoid the repetition of the words ‘‘requisition any 
land for any public purpose” that the words ‘‘to do so” 
were used in the earlier part. It would have served 
the purpose equally well if in the earlier part of the 
sentence the words “‘to requisition any. land for any 
public purpose” had been used instead of the words 
“to do so” and the words ‘‘do so’ had been used at 
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the end of the section instead of the words “requisition 


any land for any public purpose.” It appears to me 


to be entirely fallacious to say that because the words — 


“for a- public purpose” were to be found at the end of 
the section, therefore, the existence ofa public purpose’ 
must have been a collateral fact which could not come 
within the scope of the formation of the opinion. The 
truth is that the earlier part of the section by the use 
of the words ‘‘to do so” included the question of a 


‘public purpose and the entire composite matter, namely, — 
the necessity or expediency for requisitioning land for 


a public purpose had been left to the subjective opinion 
of the Provincial Government. is ; 
_ * Learned counsel for the respondents contends—and 
in this he has the judgments of the High Court in his 
favour—that although it had been left tothe Pro- 
vincial Government to form its own opinion as to the 
necessity or expediency of requisitioning land and to 
make an order of requisition founded on that opinion, 
the existence of a public purpose was‘a condition 
precedent to the exercise of the power and the ques- 
tion of the fulfilment of the condition precedent had 
not been left to the subjective opinion of the Provincial 


Government but had to be determined as an objective 


fact by the Provincial Government before it pro- 
ceeded to form its opinion and to make the order, 
90 
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The words “to do so”, according to learned counsel 
for the respondents, referred to the act of requisition 
only but not to the purpose of such requisition. I am 
unable to accept this line of argument which 
appears to me to be open to the following several 
objections : 


(i) It overlooks the word “so” and gives no 
meaning to it. 

(ii) If that interpretation were correct then the 
section would have read as follows: 


“If in the opinion of the Provincial Government it 
is necessary or expediént to requisition any land, the 
Provincial Government may, by an order in writing, 
requisition any land for a public purpose.” 


So read, the section would mean that the Provincial 
Government would, in order of sequence, first have to 
form its opinion as to the necessity or expediency for re- 
quisitioning any land without reference ‘to any purpose. 
Qn this interpretation it is clear that the Provincial 
Government could not act directly upon the opinion 


so formed, because the exercise of the Power depended 


on the existence of a public purpose as an objective 
fact which had yet to be determined. If that were to 
be so then what was the necessity for the anterior 
formation of opinion by the Provincial Government? 
A formation of opinion as to the necessity or ex- 
pediency of a purposeless requisitioning would be an 
entirely useless, incomplete and futile mental exercise, 
for such formation of opinion would not have in any 
way helped the Provincial Government in making an 
order of requisition at all. 


(ii) According to the réspondents’ interpretation 
the existence of a public purpose as an objective fact 


-had to be determined first before the Provincial Govern- 


ment would form its opinion _as to the necessity or 
expediency of requisitioning a ‘particular land. This 
argument amounts to reading the section upside down 


cand in fact to recasting the section altogether. If that 


were the true intention of the Govérnor of Bombay in 
promulgating this Ordinance, then the section would 
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have said—“If any land is needed for a_ public 
purpose and if in the opinion of the Provincial 
Government it is necessary or expedient to requisition 
any particular land for that purpose, the Provincial 
Government may, by an order in writing requisition 
such land.” The section as enacted, however, did not 
say anything of the kind. 


(iv) It is said that this section postulated a public 
purpose to exist and required the Provincial Govern- 
ment to form its opinion as to the necessity or 
expediency of requisitioning land for that public pur- 
pose. One can only arrive at the last mentioned 
proposition by interpreting the words “to do so” in the 
way suggested by me and once that interpretation is 
adopted, the existence of a public purpose as well as 
the necessity or expediency of requisitioning land must 
both become the subject-matter of the opinion of the 
Provincial Government. 


(v) If the existence of a public purpose had to be 
determined as an objective fact and if that determina- 
tion were liable to the subjected to the scrutiny of the 
Court in legal proceedings, then such a procedure would 
have quite effectively frustrated the very object set 
forth in the second preamble by preventing the Pro- 
vincial Government, by means of protracted legal 
proceedings, from taking immediate action for making 
provision for requisition of land and for the continu- 
ance of the requisition of land already subject to requi- 
sition. In this very case, the order of requisition which 
had beed made in February, 1948, is still in abeyance. 


(vi) The result of the interpretation suggested by 
the respondents would be to hold that the Provincial 
Government had to determine judicially the existence 
of a public purpose as an objective fact before it proceed- 
ed to form its opinion as to the necessity or expediency 
of requisitioning any particular land. It is difficult to 
appreciate how the Provincial Government would have 
proceeded to decide this issue. To whom would the Pro- 
vincial Government give notice that it proposed to 


decide this issue of the existence or otherwise of a 
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public purpose? Who would be interested to deny 
the existence of such a purpose at that stage? None, 
for no particular person’s land was actually sought 
to be requisitioned at that stage. Indeed this issue 
could not arise until a person was actually threatened 
with a requisition order. An interpretation that leads 
to such an absurd and anomalous position cannot but 
be rejected. 


(vii) If it is contended that the Provincial 
Government had to decide this issue as and when it 
sought to requisition any particular land belonging to 
a particular person, the result will be still more 
anomalous. In: that case the Provincial Government 
would be called upon to decide the self same issue as 
to the existence of a public purpose as often and as 
many times as it would need any land, for the decision 
in one case will not bind the owner of a different land. 
There would have to be as many decisions as to the 
‘existence of a public purpose as there would be 
number of plots of land to be acquired. Can anything 
be more absurd than this? 


(viii) If the decision on the existence of a public 
purpose had to be made along with or simultaneously 
with the formation of opinion as to the necessity or 
expediency for requisitioning any particulat land then 


.it must. be conceded that the two. matters were corre- 


lated to each other and then it will be absurd to sug- 


“gest that the intention of the Ordinance was to keep the 


two component parts in separate water-tight compart- 
ments, one being required to be decided as an objective 
fact and the other being left to the subjective opinion 
of the Provincial Government. In the absence of 
specific provision in express language such an anoma- 
lous intention cannot be imputed to the legislative 
authority. 


The objections stated above quite definitely lead me 


‘to the conclusion that the interpretation suggested by 


the respondents cannot be adopted and they also 
fortify my view that the section must be construed in 
the manner I have mentioned. So construed, it would 
read as follows: 


eee 


-. 
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“Tf in the opinion of the Provincial Government it 
is necessary or expedient to requisition any land for a 
public purpose, the Provincial Government: may, by 
an order in writing, requisition any land for a public 
purpose.” 


As soon as_ this construction is reached, there 
remains, on the authorities and on principle, no 
escape from the conclusion that what had been left to 
the subjective opinion of the Provincial Government 
‘was a composite matter, namely, the necessity or 
expediency for requisitioning land for a public purpose. 
The Provincial Government was authorised to form an 
opinion on the entire matter and every component 
part of it, In short the existence of a public purpose 
was left as much. to the opinion. of the Provincial 
Government as was the necessity or expediency for 
requisitioning any particular Jand. It seems clear to 
me that the legislative authority meant, not that 
there must be a public purpose as an objective fact to 
be determined judicially which determination was to 
be subject to the scrutiny of the Court but, that the 
Provincial Government should be of opinion that a 
public purpose existed for the advancement of which it 
was necessary or expedient to requisition land. In my 
opinion, the words “if in the opinion of the Provincial 
Government” -governed both the purpose and the 
Necessity or expediency of making an order of requisi- 
tion. The formation of opinion on the entire matter 
was purely subjective, and the order of requisition 
was to be founded on this subjective opinion and as 
‘such was a purely administrative act. It will be 
useful, at this stage, to refer to. some of the judicial 
decisions which, as I apprehend them, fully support 
my above conclusions. 


It is well established that if the legislature simply 
confides the power of doing an act to a particular 
body if in the opinion of that body it is: necessary or 
expedient to do it, then the act is purely an adminis- 
trative, #.¢., an executive act as opposed to a judicial 
or quasi-judicial act, and, in the absence of proof of 
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bad faith, the Court has no jurisdiction to interfere 
with it and certainly not by the high prerogative writ 
of certiorari. Usually this discretion is confided by 
the use of expressions like “If it appears to,” “If in 
the opinion of” or “If so and so is satisfied.” In 
Mayor etc. of Westminster vy. London and North- 
Western Railway Company (?) Lord Halsbury L, C. 
observed : 


“Assuming the thing done to be within the disere- 
tion of the local authority, no Court has power to inter- 
fere with the mode in which it has exercised: it. Where 
the Legislature has confided the power to a particular 
body, with a discretion how it is to be used, it is 
beyond the power of any Court to contest that discre- 
tion. Of course, this assumes that the thing done is 
the thing which the Legislature has authorised.” 


To the like effect are the following observations of 
Batty J. in Balvant Ramchandra Natu vy. The Secretary 
of State(* ): 

“No doubt when a power has been conferred in 
unambiguous language by Statute, the Courts cannot 
interfere with its exercise and substitute their 
own discretion for that of persons or” bodies selected 
by the Legislature for the purpose.” 


Sometimes the Legislature may entrust a power to 
a specified authority to do an act for a certain pur- 
pose. Even in such a_ case, the Legislature may, 
nevertheless, by appropriate language, leave not only 
the determination of the necessity or expediency for 
doing the act but also the determination of the neces- 
sity or expediency for doing the act for that purpose 
as a composite matter to the opinion, satisfaction er 
discretion of that authority. In such a case what is a 
condition precedent for the doing of the act is not the 
actual existence of the particular purpose but the 
opinion of the specified authority that the purpose 
exists. In other words the authority is also made the 
sole judge of the existence of the purpose, for other- 
wise it cannot form its opinion as to the necessity or 
expediency of doing the act for that purpose. 

@) {1905} A.C. 426. (*) LL.R. [1905] Bom. 480, 508 


a 
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In Wijeyesekera v. Festing( ) the Governor of Ceylon 
with the advice of his Executive Council made an 
order under the Acquisition of Land Ordinance, - 1876, 
directing the Government agent to take order for the 
acquisition, under the provisions of the Ordinance, of 
part of the appellant’s estate for a public purpose, 
namely, the making of a road. The whole point in the 
case was whether the decision of the Governor in 
Council was conclusive on the point that the land was 
wanted for a public purpose. The question turned on 
sections 4 and 6 of the Ordinance (No. 3 of 1876) 
relevant portions of which provided as follows : 


_ “4, Whenever it shall appear to the Governor 
that Jand in any locality is likely to be needed for any 
public purpose, it shall be lawful for the Governor to 
direct the Surveyor-General or other officer generally 
or specially authorised by the Governor in this behalf, 


to examine such land and report whether the same is . 


fitted for such purpose. 


6. The Surveyor-General, or other officer so 
authorised as aforesaid, shall then make his report to 
the Governor whether the possession of the land is 
needed for the purposes for which it appeared likely 
to be needed as aforesaid. And upon receipt of such 
report it shall be lawful for the Governor, with the 
advice of the Executive Council, to direct the Govern- 
ment Agent to take order for the acquisition of the 
land.” 


In delivering the judgment of the: Board Lord 
Firilay approved of a previous decision of the Supreme 
Court of Ceylon and observed -as follows : 


“It appears to their Lordships that the decision of 
the Governor that the land is+wanted for public pur- 
poses is final, and was intended to be final, and could 
not be questioned in any Court. The nature of the 
objection is such that it would be obviously unsuitable 
for the District Court, which is concerned with ques- 
tions of compensation which would arise if the land is 
to be taken. But the question might also be raised 

() [1919] A.C. 646. 
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in a preliminary way, as was suggested by Lord 
Wrenbury in the course of the argument. It might 
be raised by an application to the Court to stay the 
further proceedings on the ground that although the 
Governor in the Executive Council had made the 
order, it was not a case where the condition precedent 
of the Ordinance was really fulfilled, namely, that the 
land was wanted for a public purpose. 


In their Lordships’ opinion no sych proceeding 
would be competent in such a case, and the decision 
of the Governor in Council, making an order under the 
latter part of s.6 of the Ordinance, is final and 
conclusive.” 


His Lordship concluded— 


“When you have an enactment of that kind it 
shows that it was intended that the decision of the 
Governor in Executive Council on the point should be 
binding.” 


The decision in Point of Ayr Collieries Ltd. v. 
Lloyd George (*) which was a case.of requisition of an 
undertaking turned on reg. 55 (4) of the Defence 
(General) Regulations—the relevant parts of which 
were as follows : 


“If it appears to a competent authority that in 
the interests of the public safety, the defence of the 
realm, or the effictent prosecution of the war, or for 
maintaining supplies and services essential to the life 
of the community, it is necessary to take control on 
behalf of His Majesty of the whole or any part of an 
existing undertaking, and that, for the purpose of 
exercising such control, itis expedient that the under- 
taking or part should be carried on in pursuance of an 
order made under this paragraph, the competent 
authority may by order authorise any person (herein- 
after referred to as an “authorised controller”) to 
exercise, with respect to the undertaking or any part 
thereof specified in the order, such functions of 
control on behalf of His Majesty as may be provided 
by the order....” 

() [1943] 2 All E.R. 546, 
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An order under the regulation having been made 
with ‘respect to the appellant’s undertaking, the appel- 
lant brought an action impugning it on the ground, 
inter alia, that there were no adequate grounds upon 
which the Minister could find, as he stated he had 
found, namely, that it was necessary to take control 
in the interests of the public safety, the defence of the 
realm, the efficient prosecution of the war or for main- 
taining supplies and services essential to the commu- 
nity. Singleton J. having dismissed the action, the 
appellant went up to. the appeal Court. If the reason- 
ings and the conclusions of the judgments under 
_ appeal before us were sound and correct it could well 
have been held by the Court of Appeal in that case 
that the regulation postulated the existence of the 
interests of public safety, etc, which had to be judici- 
ally determined as an objective fact and that what had 
‘been left to the subjective opinion of the competent 
authority was only the necessity for taking control of 
the undertaking. This was, however, repelled and in 
dismissing the appeal Lord Greene M. R. with whom 


Goddard and du Parcq L. JJ. concurred observed as 
follows : 


“If one thing is settled beyond the possibility of 
dispute, it is that, in construing regulations of this 
character expressed in this particular form of language, 
it is for the competent authority, whatever 
Ministry that may be, to decide as to whether or 
not a case for the exercise of the powers has arisen. 


It is for the competent autherity to judge of the- 


adequacy of the evidence before it. It is for the 
competent authority to judge of the credibility of that 
evidence. It is for the competent authority to judge 
whether or not it is desirable or necessary to make 
further investigations before taking action. It is for 
the competent authority to decide’ whether the  situa- 
tion requires an immediate step, or whether some 
delay may be allowed for further investigation and 
perhaps negotiation. All these matters are placed by 
Parliament in the hands of the Minister in the belief 
that the Minister will exercise his powers properly, and 
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in the knowledge that, if he does not do so, he is liable 
to the criticism of Parliament. One thing is certain, 
and that is that those matters are not within the 
competence of this Court. It is the competent autho- 
rity that is selected by Parliament to come to the 
decision, and if that decision is come to in good faith, 
this Court has no power to interfer, provided, of 
course, that the action is one which is within the four 
corners of the authority delegated to the Minister.” 


There is no substantial difference in the language 
of reg. 55(4) and that of the Bombay Ordinance now 
before us if it is properly construed and readin the 
way I have indicated above.. Even if it were possible, 
on an overmeticulous analysis, to detect any such 
difference, the position is put beyond doubt in the 
decision of the English Court of Appeal in Carltona 
Ltd. v. Commissioners of Works and Others(.*). The deci- 
sion turned on reg. 51 (1) of the Defence (General) 
Regulations which was in the following terms: 


“A competent authority, if it appears to that 
authority to be necessary or expedient so to do in the 
interests of the public safety, the defence of the realm 
or the efficient prosecution of the war, or for maintain- 
ing supplies and services essential to the life of the 
community, may take possession of any land, and 
may give such directions as appear to the competent 
authority to be necessary or expedient in connection 
with the taking of possession of that land.” 


There is no substantial difference at all between the 
language of this regulation and section 3 of the Bom- 
bay Ordinance as construed above. If the reasonings 
of Chagla C. J. and Tendolkar J. were correct, the words 
“so to do” in the above regulation would refer only to 
the act of taking of possession, for, according to them, 
the interests of the public safety etc. do not describe 
the nature or character of that act but constitute the 
purpose for which the competent authority was to do 
the act of taking possession. On that line of reason- 
ing the regulation could be equally said to postulate 

() [1943] 2 A.E.R. 560, 
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the existence of the interests of the public safety etc. 
as conditions precedent to the exercise of the power and 
it could be said that the fulfilment of those conditions 
precedent had to. be determined quasi-judicially so as 
to be subject to the scrutiny and interference of the 
Court. All this line of reasoning was rejected by Lord 
Greene M. R. with the concurrence of Goddard and du 
Parcq L. JJ. in the following words: 


“The last point that was taken was to this effect, that 
the circumstances were such that, if the requisition- 
ing authorities had brought their minds to bear on the 
matter, they could not possibly have come to the con- 
clusion to which they did come: That argument is 
one which, in the absence of an allegation of bad faith 
—and I may say that there is no such allegation here 
—is not open to this Court. It has been decided - that, 
where a regulation of this kind commits to an execu- 
tive authority the decision of what is necessary or ex- 
pedient and that authority makes the decision, it is 
not competent to the Courts to investigate the grounds 


‘or the reasonableness of the decision in the absence of 


an allegation of bad faith. If it were not so, it would 
mean that the Courts would be made responsible for 
carrying on the executive Government of this country 
on these important matters. Parliament, which autho- 
rises this regulation, commits to the executive the 
discretion to decide and with that discretion if bona 
fide exercised no Court can interfere. All that the 
Court can do is to see that the power which it is claim- 
ed to exercise is one. which falls within the four cor- 
ners of the powers given by the Legislature and to see 
that those powers are exercised in good faith. Apart 
from that, the Courts have no power at all to inquire 
into the reasonableness. the policy, the sense or any 
other aspect of the transaction.” 


Vedlapatla Suryanarayana vy. Province of Madras(*) 
is a Full Bench decision of the Madras High Court. 
It discussed section 6 of the Land Acquisition Act and 
held that the decision of the Provincial Government 


) IL.R. [1946] Mad. 153; A.LR. [1945] Mad. 394. 
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that the land was required for a public purpose was 
final. 

Robinson v. Minister of Town and’ Country  Plan- 
ning(*) is instructive. The provisions of the Town 
and Country Planning Act, 1944, were considered in 
that case. The relevant portions of section 1 of that 
Act were as follows: 

“Where the Minister of Town and Country Plan- 
ning (in this Act referred to as the Minister) is satisfied 
that it is requisite, for the purpose of dealing satisfac- 
torily with extensive war damage in the area of a local 
planning authority, that a part or parts of their area, 
consisting of land shown to his satisfaction to have 
sustained war damage or of such land together with 
other land contiguous or adjacent thereto, should be 
laid out afresh and redeveloped as a whole, an order 
declaring all or any of — the land in such a-part-of their 
area to be land subject to compulsory purchase for 
dealing with war damage may be made by the Minis- 
ter if an application in that behalf is made by the’ 
authority to him before the expiration of five years 
from such date as the Minister may by order appoint 
as being the date when the making of such applications 
has become practicable.” 


It will be noticed that the power to make the order 
was subject to the satisfaction of the Minister not only 
that it was requisite that lands should be laid out 
afresh but that it was requisite “for the purpose of 
dealing satisfactorily etc.” which unquestionably was 
a question of fact and could be said to be subject to 
objective determination yet, it was held by the appeal 
Court, overruling an earlier decision of Henn Collins J. 
in another case that the entire matter, namely, the 
necessity for laying out the lands afresh as well gs the 
purpose of dealing was for the satisfaction of the 
Minister, that he was the sole judge, that no objective 
test was possible and that the decision of the Minister 
was an administrative act. 


Franklin v. Minlster for Town and Country Plan 
ning(*) was concerned with section 1 (1) of the New 
() (1947) 1A.E.R. 851, —(*) [1947] 2 A.E.R. 289; [1948] A.C. 87, 
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Towns Act, 1946, the relevant portions of which ran 
as follows: 


“If the minister is satisfied, after consulting with 
any local authorities who appear to him to be concern- 
ed, that it. is expedient in the national interest that 
any area of land should be developed as a new town 
by a Corporation established under this Act, he may 
make an order designating that area as the site of the 
proposed new town.” 


Here what was left to the satisfaction of the Minister 
was not only whether it was expedient that any: area 
should be developed as a new town but whether it was 
expedient in the national interest that any area should 
be so developed. If the present arguments were sound 
it could be held in that case that the section postulated 
the existence of national interest to be determined 
judicially as an objective fact and that it was a condi- 
tion precedent tothe making of the order. It was, 
however, held by the.House of Lords that, no judicial 
or quasi-judicial duty was imposed on the Minister in 
the discharge of his statutory duties, those duties be- 
ing purely administrative. 

The case of Hubli Electricity Co. Ltd. v. Province of 


Bombay(*) may also be referred to. Relevant portions of 


section 4, sub-section (1) of the Indian Electricity Act, 
1910, provided: 

“The Provincial Government may, if in its opinion 
the public interests require, revoke a license in the 
following cases, namely : 

(a} Where the licensee, in the opinion of the Provin- 
cial Government makes wilful and unreasonably pro- 


longed default in doing anything reamed of him by 
or under this Act.” 


Could anything be more objective than the require- 
ments of public interest or the wilful and unreasonably 


prolonged default? And yet in construing the section 
their Lordships of the Privy Council observed.: 


“Their Lordships are unable to see that nee. is any- 


thing in the language of the sub-section or in the 
(1) (1948) L.R. 76 L.A. 57; ALR. 1949 P.C. 136. 


7—6 S. C. India (N.D.)/58 
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subject-matter to which it relates on which to found 
the suggestion that the opinion of the Government is 
to be subject to objective tests. In terms the relevant 
matter is the opinion of the Government—not the 
grounds on which the opinion is based. The language 
leaves no room for the relevance of a judicial] examina- 
tion as to the sufficiency of the grounds on which 
the Government acted in forming an opinion. Further, 
the question on which the opinion of the Government 
is relevant is not whether a default has been wilful and 
unreasonably prolonged but whether there has been a 
wilful and unreasonably prolonged default. On that 
point the opinion is the determining matter, and—if it 
is not for good cause displaced as a relevant opinion— 
it is conclusive.” 


The recent case of A. C. Mohamed vy. Satlendra Nath 
Mitra(*) may also be referred to. It was concerned 
with an order of requisition of certain premises except- 
the ground floor made under section 3(1) of the West 
Bengal Requisition and Control (Temporary Provi- 
sions) Act, 1947, which runs as follows: 


“Whenever it appears to the Provincial Government 
that any premises in any locality are needed or are 
likely to be needed for any public purpose, it may, by 
order in writing, requisition such premises, Provided 
that no premises exclusively used for the purpose of 
religious worship shall be requisitioned under this 
section.” 


I find no difference between the language of _ this 
section and that of section 3 of the Bombay Ordinance 
as construed by me. It is quite clear that what was 
left to the opinion of the Provincial Government was 
not the need of the premises simpliciter but the need 
of any premises for a public purpose as a composite 
matter. If the present arguments were sound, it could 
be held that the section postulated the existence of a 
public purpose and that what was left to the opinion 
of the Provincial Government was the need of the 
premises for that public purpose. It was, however, 
held by a Division Bench of the Calcutta High Court 

(*) (1950) 54 C. W. N. 652. 
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—and I think quite rightly—that it sufficed for the 
exercise of the power that the local Government was 
satisfied as to the existence of the condition precedent 
to the exercise of its powers. 


To summarise: It is abundantly clear from the 
authorities cited above that questions of fact such as the 
existence of a public purpose or the interest of the 
public safety or the defence of the realm or the efficient 
prosecution of the war, or the maintenance of essential 
supplies and the like may well be and, indeed, are 
often left to the subjective opinion or satisfaction of 
the executive authority. Merely because such a matter 
involves a question of fact it does not follow at all 
that it must always, and irrespective of the language 
of the particular enactment, be determined 
judicially as an objective fact. When the Legislature 
leaves it to an executive authority to form an opinion 
on or to be satisfied about such a matter as a condition 
for the exercise of any power conferred on it, and to 
act upon such opinion, what is condition precedent is, 
not the actual existence of the matter but, the sub- 
jective opinion or satisfaction of the executive authority 
that it exists. The cases referred to above, clearly 
establish this much that when the Legislature leaves it 
tothe opinion or, satisfaction of the executive authority 
as to whether itis necessary or expedient to requisition 
any land for a public purpose the executive authority 


is constituted the sole judge of the composite matter,. 


that is to say of the existence of the public purpose 
as well as the necessity or expediency for requisition- 
ing the land for that public purpose, call it a condition 
precedent or an objective fact or what you will. On 
a proper construction of section 3 of the Bombay 
Ordinance (No. V of 1947) there can be no doubt that 
that section left it to the Provincial Government to 
form its own opinion on the entire «matter, namely, 
whether it was necessary or expedient to requisition 
any land for a public purpose and to act upon that 
opinion. So construed, the formation of opinion on 
the whole matter and the act founded thereon was 
nothing but a purely administrative, (z.¢., executive) 
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act. If the acts: were done in good faith and within 
the four corners of the Ordinance, the Court cannot 
interfere with it in any proceeding and far less by the 
prerogative writs of certiorari or prohibition. If there 
be any hardship the appeal of the subject must be to 
the Legislature and not to the Court. The ‘first and 
the major head of the arguments advanced on behalf 
of the respondents must, therefore, fail, 


It will be convenient to dispose of at once two 
ancillary points. In the petition a bald suggestion was 
made, verified only as true to information and belief 
and unsupported by any legal evidence, that the 
Provincial Government had made the order mala fide 
and for a collateral purpose. The petitioner gave 
evidence in Court. There is nothing in the evidence 
which may support any plea of bad faith on the part 
of the Provincial Government or its officers. All that 
was said was that Mrs. C. Dayaram to whom the 
requisitioned premises had been allotted was the wife 
of an advocate from Karachi, and was a refugee and 
that the petitioner did not know whether her husband 
had ‘also migrated from Karachi. At an adjourned 
hearing the question was put as to whether 
Mrs. Dayaram was concerned in any manner whatever 
with the administration of Government of Bombay or 
was a public servant. The purpose of the question 
was perhaps to establish that she was in a position to 
influence the Government officers. The petitioner in 
fairness replied that he was. not aware if she were. In 
the evidence there is nothing from which it can be 
taken as proved that the Provincial Government and 
its officers hiad acted in bad faith. Secondly, it was 
suggested that the Provincial Government had not 


“acted within the four corners of the Ordinance in that, 


on its own showing, there was no public purpose at all 
for which the order was made. Bhagwati J. expressed 
the view that the requisitioning of a flat for a parti- 
cular or individual -refugee was not a public purpose, 
for there was no question of serving the general interests 
of the community. On appeal Chagla C. f. disagreed 
with the above view. .In his opinion the housing of a 
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refugee might certainly be a public purpose, for secur- 
ing a house for an individual refugee might itself 
confer a benefit on the community as a whole. In this 
opinion the learned Chief Justice was manifestly right. 
But the learned Chief Justice went on to say that 
choosing one refugee as against another without any 
ostensible cause would not constitute a public purpose 
for which the flat in question could be requisitioned. 
This conclusion, with great respect to the learned Chief 
Justice, appears to be founded on a slight confusion of 
ideas. It has to be remembered that this was not a 
solitary order of requisition made by the Government 
for the public purpose of housing refugees. The peti- 
tioner’s Solicitors’ letter dated February 27, 1948, 
clearly stated that there were “similar orders” 
issued by the Government. .The impugned order 
itself shows ex facie that the order was made 
generally for “public purpose housing.” It was 
not in terms made for the benefit of any particular 
individual refugee. The allotment of the flat to 


Mrs, C. Dayaram was the next step and as such the. 


allotment of the flat already requisitioned to a parti- 
cular refugee cannot possibly vitiate the preceding 
order of requisition. To say that seeing that the 
allotment was made to her, the order of requisition 
must have been made in her interest is to act on 
suspicion which is not permissible. The flat had to 
be allotted to a refugee for purposes of his or her 
housing. The fact that the petitioner himself was 
a refugee has been stressed before us and it has been 
said that it was a novel way of solving. the refugee 
problem by ousting one refugee and putting in another. 
There is no evidence as to the relative circumstances 
of the petitioner and Mrs. C. Dayaram. For all we 
know she may have been a more deserving person 
whose needs were more urgent than those of the peti- 
tioner. The point is that it lies heavily on the person 
who challenges ‘the bona fides of a public authority or 
who contends that the authority had acted outside 
its powers to establish his case on cogent legal evi- 
dence. He cannot succeed by leaving the matter in 
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the air and to the ingenuity of his counsel in creating 
an atmosphere of mere suspicion, which falls far short 
of legal proof. 


I now pass on to the second head of argument 
which is based on the assumption that the existence 
of a public purpose had not been left to the subjective 
opinion of the Provincial Government but was an 
objective fact which was a condition precedent to the 
exercise of the power of requisition. What conse- 
quences follow from this assumption? The contention 
of the respondents is that the fulfilment of this con- 
dition as an objective fact had to be determined by 
the Provincial Government judicially and that being 
thus charged with a quasi-judicial function the Pro- 
vincial Government became amenable to the high 
prerogative writ of certiorari in case it acted without 
jurisdiction or in excess of it or in violation of the 
principles of natural justice. The question, therefore, 
arises as to what are the tests for ascertaining whe- 
ther the act of a statutory body is a quasi-judicial act 
or an administrative act. 


As to what is a quasi-judicial act there have been 
many judicial pronouncements, May C. J. in Queen 
v. Dubline Corporation(!) described a quasi-judicial 
act as follows: 


“In this connection the term judicial does pot‘ 
necessarily mean acts of a Judge “or legal tribunal 
sitting for the determination of matters of Jaw, but | 
for purpose of this question, a judicial act secms to be : 
an act done by competent authority upon  considera- ; 
tion of facts and circumstances and imposing liability | 
or affecting the rights. And if there be a body em-! 
powered by law to enquire into facts, make estimates | 
to impose a rate on a district, it would seem to me ! 
that the acts of such a body involving such consequ- 
ence would be judicial acts.” 


Lord Atkinson in Frome United Breweries v. Bath 
Justices(?) approved of this definition as one of the 
best definitions. The definition that now holds the 

() (1878) 2 tr. R. 371, (*) [1926] A.C. 586. 
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field is that of Atkin L. J. as he then was, in Rex 
v. Electricity Commissioners ('). lt runs as follows : 

‘“Whenever any body of persons having legal 
authority to determine questions affecting the rights 
of subjects, and having the duty to act judicially act 
in excess of their legal authority they are subject to 
the controlling jurisdiction of the King’s Bench 
Division exercised in these writs.”’ 

This definition was accepted as correct in Rex v. 
London County Counctl (*) and by many learned Judges 
in subsequent cases including the latest decision of the 
Privy Council in Nakkuda Ali v. M. F. De S. Jaya- 
raine °). In Banwarilal’s case (*) I had occasion to 
analyse the essential characteristics of a quasi-judicial 
act as opposed to an administrative act. I stand by 
what I said on this point on that occasion. As I 
pointed out there, the two kinds of acts have many 
common features. Thus a person entrusted to do an 
administrative act has often to determine questions of 
fact to enable him to exercise his power. He has to 
consider facts and circumstances and to weigh pros 
and cons in his mind before he makes up his mind to 
exercise his power just as a person exercising a 
judicial or quasi-judicial function has to do. Both have 
to act in good faith. A good and valid adminis- 
trative or executive act binds the subject and affects 
his rights or imposes liability on him just as effectively 
asa quasi-judicial act does. The exercise of an 
administrative or executive act may well be and is 
frequently made dependent by the Legislature upon a 
condition or contingency which may involve a question 


of fact, but the question of fulfilment of which may, 


nevertheless, be left to the subjective opinion or satis- 
faction of the executive authority, as was done in the 
several Ordinances, regulations and enactments consi- 
dered and construed in the several cases referred to 
above. The first two items ofthe definition given 
by Atkin L. J. may be equally applicable to an 


(i) [1924] 1 K.B. 172, (4) (1943) 48 C.W.N. 766 at 
(2) [1981] 2 K.B. 915. pp. 799-801, 


(8) (4950) 54 O.W WN. 883. 
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administrative act. The real test which distinguishes a 
quasi-judicial act from an administrative act is the 
third item in Atkin L. J.’s definition, namely, the duty 
to act judicially. As was said by Lord Hewart C. J. 
in R. v. Legislative Committee of the Church Assembly(?): 


‘In order that a body may satisfy the required 
test it is not enough that it should have legal authority 
to determine questions affecting the rights of subjects; 
there must be superadded to that characteristic the 
further characteristic that the body has the duty to 
act judicially.” 

The above passage was quoted with approval by 
Lord Radcliffe in delivering the judgment of the Privy 
Council in Nakkuda Ali’s case(*), Therefore, in 
considering whether a particular statutory authority 
is a quasi-judicial body or a mere administrative body 
it has to be ascertained whether the statutory authority 
has the duty to act judicially. When and under what 
circumstances then can a statutory body be said to be 
under a duty to act judicially? 


An examination of the decided cases shows that in 
many of them where the statutory bodies were held to 
be quasi-judicial bodies and their decisions were 
regarded as quasi-judicial acts there were some parties 
making a claim under the statute and some parties 
opposing such claim and the statutory authority was 
empowered to adjudicate upon the matters in issue 
between the parties and to grant or refuse the claim. 
Thus in The Queen v. The Local Government Board (3) 
the contesting parties were the County Council of 
Wexford onone side and Webster & Leary on the other 
side and the Local Government Board was the statutory 
authority to decide whether the latter were entitled to 
higher salary. In Rex v. Woodhouse (*) the contest 
was between the applicants for renewal of licence and 
certain brewers and the Justices of Leeds were to decide 
whether the licence should or should not be renewed. 
Reference may also be made to the cases of Rex v. Post- 

(1) [1928] 1 K.B. 411 at p. 415, (8) (1902) L, B 2 Ir, 349, 

(2) (1950) 64 0. W.N. 883. (4) [1906] 2 K.B. 501, 
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master General (1), Rex v. London County Council (°) 
and Rex v. Hendon District Council(?), Even in Rex v. 
Boycott (*) it may be said that the Statute there con- 
templated a contest between the Local Education 
Society and the boy who was alleged to be imbecile 
and whose father was entitled to notice under the 
regulations before a certificate was issued against the 
boy. Itis not necessary to multiply instances, The 
point to note is that in each of these cases there was a 
lis—a proposition and an opposition—and the statu- 
tory authority was authorised to decide the question 
and in each of these cases the decision was regarded 
as a quasi-judicial decision. Indeed in some of the 
cases the necessity of a zs between two or more par- 
ties has been referred to or even insisted upon. Thus 
in Evrington & others v. Minister of Health (°), 
Maugham L.J., as he then was, said: 

“In determining whether the position of the 
Minister is that which I have described as being 
quasi-judicial, I think it is necessary to appreciate 
that under a clearance area scheme, to which objec- 
tions are made by the owners of the property in the 
area, there isa true contest as between the owners of 
the property and the local authority ; inother words, 
there are two sides as between whom the Minister has 
to come to a determination after consideration’. 


The following passage from the judgment of 
Greer L.J. in that case quoted with approval by 
Swift J. in Frost & others v. Minister of Health (°) 
takes the matter a little further in that line : 

‘‘ In so far as the Minister deals with the matter 
of confirmation of a closing order in the absence of ob- 
jection by the owners, it is clear to me, and I think to 
my brethren, that he would be acting in a ministerial 
or administrative capacity, and would be entitled to 
make such enquiries as he thinks necessary to enable 
him to make up his mind whether it was in the public 
interest that order should be made. But the position, in 


(1) [1928] 1 K.B. 291. (4) [1989] 9 K.B, 651. 
(2) [1981] 2 K.B. 215. (5) [1989] 2 K.B. 249, 274, 
(3\ (1939) 2 K.B, 696, (6) {1985} 1 K.B. 286, pp. 209-3, 
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my judgment, is different where objections are taken 
by those interested in the properties which will be 
affected by the order if confirmed and carried out. It 
seems to me that in deciding whether a closing order 
be made in spite of the objections which have been 
raised by the owners, it seems to me reasonable that 
the Minister should be regarded as exercising quasi- 
judicial functions’. 

Swift J. in accepting the above statement added: 

“YT accept that from the moment an objection is 
made the Minister is exercising quasi-judicial func- 
tions, but it seems to me to be clearly recognised by 
the Court of Appeal that up to the time of objection 
being made the Minister acts in an ddministrative, 
and not a judicial, capacity.” 

Under the Housing Act, 1930, the local authority 
submits a clearing order to the Minister. If no objec- 
tion is raised by the owners of the property the 
Minister considers the matter and either confirms or 
modifies the order of the local authority. In the 
absence of objection the Minister, according to those 
two decisions, acts in an administrative capacity. 
Why ? Because there is no zs in the sense of two oppos- 
ing parties. There is only a proposal by the local 
authority. But if objection is raised by the owner, 
the Minister, according to these cases, in deciding the 
matter, acts judicially. Why? Because there is a és 
between two contending parties, namely, the local 
authority and the owner which has to be decided by 
the Minister. It is true that in Franklin v. Minister 
of Town and Country Planning (') the House of Lords 
held that under the Statute the Minister at no stage 
acted judicially, and, therefore, the actual decisions in 
these two cases cannot be sustained. But, never- 
theless, I have quoted the above passages only to 
illustrate the reasons and the principle on which the 
act of a statutory body empowered to decide disputes 
betweed two contesting parties was held to be quasi- 
judicial. The Report of the Ministers’ Powers 
Committee in defining the words ‘judicial’ and 

(1) [1947] 2 A.EAR, 289; [1948] A.O, 87; (1947) 176 LP. 312, 816, 
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‘quasi-judicial’ which definition was accepted by Scott 
L. J. as correct in Cooper v. Wilson (*) stated: 

“A true judicial decision pre-supposes an existing 
dispute between two or more parties and then involves 
four requisites...... A quasi-judicial decision equally 
pre-supposes an existing dispute between two or more 
parties and involves...... a 

This definition of a quasi-judicial decision clearly 
suggests that there must be two or more contesting 
parties and an outside authority to decide those dis- 
putes. The following observations of my Lord the 
Chief Justice then sitting as a Single Judge in the 
Bombay High Court, in Kai Khushroo Sorabjee v. The 
Commissioner of Police (*) in which an order made 
under the Defence of India Rules was under considera- 
tion, are relevant on this point : 

“Tt appears to me that unless the authority in-! 
vested with the power to pass an order had to act 
judicially, z.e., to weigh a question from two sides and 
decide on the matter, no question of quasi-judicial act 
can arise. The two sides cannot include himself as he 
is the deciding authority.” 


In Franklin v. Minister of Town and Country 


Planning (*), while it was before the Appeal Court, 
Lord Oaksey L.J. said: 

“ Jn all the authorities which have been referred 
to as showing that atan enquiry there must be an 
examination of the case of both sides, there was what 
has been called a és: that is to say, there were two 
parties contesting and the Minister as an outside 
authority, was deciding the case.” 

In the very recent case of Pairt Shaw v. R.N. Roy(*} 
a Division Bench of the Calcutta High Court dissented 
from this very Bombay case (°) which is now before us 
and emphasised the necessity of a lis between two 
parties for making the decision of the authority a 
quasi-judicial act. 

(1) [1937] 9 K.B. 809, 340. 

12) (1947) Bom. L.R. 717; ALR. 1947 Bom, 153. 

(8) (1947) 176 L.T. 319, 316. 

(4) (1950) 54 O.W.N. 8F5. (5) (1949) 51 Bom. LR, 342. 


1950 
Provinee of 
Bombay 
Vv 
K.S. Advani 
and Others. 


_ 


Das J. 


1950 
Province of 
Bombay 
vy. 

RK, §, Advani 
and Others. 


Das J. 


724 SUPREME COURT REPORTS [1950] 


On the other hand there are many cases where the 
act of a statutory authority has been accepted asa 
quasi-judicial act although there were not two 
opposing parties over whose disputes the authority 
was to sit in judgment. In those cases it was the 
authority who made a proposal and another person 
objected to it and the authority itself was entrusted to 
hear the objection and give a decision on it. In short 
the authority which was the proposer was the judge 
in its own cause. The only ground on which the 
decision of such an authority, placed in such situation 
as I have just mentioned, was regarded as a 
quasi-judicial act was that the authority was em- 
powered to affect the rights of or impose a liability 
on others and was required by the very law which 
constituted it to act judicially. Totake a few illus- 
trative cases: The Queen v. Corporation of Dublin (?) 
was the case before May C. J. for quashing a borough 
rate by certioravt. Here the contest was between the 
Corporation on one side and the ratepayers on the 
other. It was the Corporation which, under the Act, 
was empowered, after consideration of facts and cir- 
cumstances, to impose a borough rate, a liability of 
the ratepayers. The provisions of the relevant statutes 
are not set out in the report and it is difficult to say 
precisely what duties had been imposed on the Corpo- 
ration before it could impose liability on ratepayers. 
I, therefore, pass on to the case of Rex v. Electricity 
Commissioners (?) in which we find the celebrated defi- 
nition of Atkin L. J. It will be noticed that in this 
case also there were not two parties apart from the 
Commissioners. Indeed the Commissioners themselves 
proposed the scheme and the companies took objection 
to it and the Commissioners after holding the local 
enquiry and hearing the objections had to make the 
final order. It will also be noticed that the local en- 
quiry was to be held by the Commissioners themselves, 
The only principle on which this decision rests is that 
the Commissioners had power to do something which 
affected the rights of others and that they were required 

(1) (1878) 2 LR. Ie. 871, (2) [1924] 1 K.B. 171, 
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by the statute itself to hold an enquiry, hear objec- 
tions and evidence in support thereof and make their 
final decision after considering all facts and circum- 
stances. Take the case of Estate and Trust Agencies 
(1927) Lid. v. Singapore Improvement Trust (1). The 
contest was between the appellant as owner and the 
respondent Trust as the authority making an adverse 
declaration with respect to the appellant’s building. 
By the very provisions of the statute the respondent 
Trust was made the judge in its own cause. It was, 
however, directed to entertain objections, hear 
evidence and then decide the issue. It is this last 
mentioned circumstance on which this decision rests. 
It is needless to multiply instances, for, I think, these 
cases sufficiently illustrate the position. 

What are the principles to be deduced from the two 
lines of cases J have referred to? The principles, as I 
apprehend them, are : 

(i) that if a statute empowers an authority, not be- 
ing a Court in the ordinary sense, to decide disputes 
arising out of a claim made by one party under the 
statute which claim is opposed by another party and 
to determine the respective rights of the contesting 
parties who are opposed to each other, there is a lis 
and prima facie and in the absence of anything in the 
statute to the contrary it is the duty of the authority 
to act judicially and the decision of the authority is a 
quasi-judicial act ; and 

(ii) that ifa statutory authority has power to do 
any act which will prejudicially affect the subject, 
then, although there are not two parties apart from 
the authority and the contest 1s between the authority 
proposing to do the act and the subject opposing it, 
the final determination of the authority will yet bea 
quasi-judicial act provided the authority is required 
by the statute to act judicially. 

In other words, while the presence of two parties 
besides the deciding authority will prima facie and in 
the absence of any other factor impose upon the 

(1) (1987) 3 A. E, R, 327 (P.O). . 
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authority the duty to act judicially, the absence of 
two such parties is not decisive in taking the act of the 
authority out of the category of quasi-judicial act if 
the authority is nevertheless required by the statute to 
act judicially. 

Mr. Seervai relied on two cases, namely, Rex v. 
Hendon Rural District Council (1) and Rex v. London 
County Council (*) as ‘establishing that although the 
statute itself may not require an inquiry yet the deci- 
sion of the authority may be a quasi-judicial act. In 
the second case although there were no express provi- 
sions for inquiry in the statute itself, the rules framed 
by the Theatre and Music Hall Committee had made 
elaborate provisions for notice, advertisement, opposi- 
tion and hearing in public and liberty to examine and 
cross-examine witnesses. In the first case notice was 
actually given, objections were invited and the parties 
had appeared. In any case, in both the cases, as I 
have already pointed out, there was a lis between two 
contending parties apart from the deciding authority 
and the decision of the authority affected the rights of 
the parties and can, therefore, be well supported as a 
quasi-judicial act on the principle first enunciated. 

The question I have now to consider is whether the 
act of the Provincial Government under the Bombay 
Ordinance satisfied either of the two tests. In the case 
before us there were not two parties so as to make up 
a lis in the usual sense. Here the Provincial Govern- 
ment had been authorised to requisition land for a 
public purpose and the respondent’s father whose 
interests were prejudicially affected opposed the re- 
quisition. The case, therefore, did not satisfy the test 
of a quasi-judicial act based on the presence of two 
parties apart from the Provincial Government. Chagla 
C.J. obviously felt the difficulty and tried to get over 
it by introducing the State as a party, as if, under the 
Government of India Act, 1935, the State was a legal 
entity apart from the Provincial Government. This 
introduction of a fiction is wholly unconvincing and 
cannot be supported. The Ordinance under review 

(1) [1983] 2 K.B, 696, (2) (1981) 2 K,B. 215. 
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did not contemplate or permit such a fiction. The 
bald fact has to be faced that in this case there was an 
absence of two contending parties apart from the Pro- 
vincial Government which was the deciding authority. 
This, as I have said, is, however, not decisive, for it 
has yet to be enquired whether the case satisfied the 
second test, that is to say, whether the Ordinance re. 
quired the Provincial Government to act judicially. 
Turning now to the provisions of the Ordinance, it 
is contended that it is implicit in section 3 that the 
existence of a public purpose must be determined 
judicially. The argument may be summed up thus: 
The existence of a public purpose as an objective fact 
was, under the main body of section 3, a condition 
precedent to the exercise of the power of requisition, 
just as the non-user of land for any of the purposes 
mentioned in the proviso to section 3 or the vacancy 
of the premises under section 4 were conditions prece- 
dent. This condition precedent being an objective fact, 
it had of necessity to be determined by the Provincial 
Government in a quasi-judicial manner. The first part 
of the argument wholly overlooks the difference in the 
language used in the main body of section 3 and that 
used in the proviso to that section and that used in 
section 4 of the Ordinance. The proviso to section 3 
placed certain lands outside the ambit of the power 
conferred on the Provincial Government by the main 
body of that section. If the Provincial Government 
purported to exercise its power of requisition with 
respect to land which fell within the proviso on an 
erroneous belief that it did not, then the Provincial 
Government overstepped the limits of its powers and 
the order of requisition would not bind anybody and 
could be challenged by suit as wholly without juris- 
diction. Likewise, under section 4 the Provincial 
Government’s power of requisition had been confined 
in its range to vacant premises and if the Provincial 
Government purported to requisition premises as vacant 
premises which in fact were not vacant premises 
then also the Provincial Government entered the 
forbidden field and went beyond its power and its 
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decision would not bind anybody and could be challeng- 
ed by a suit. This would be the position in the two cases 
I have mentioned, because there was nothing in the 
proviso to section 3 or in section 4 which could sug- 
gest that the question of the fulfilment of the condi- 
tion precedent, namely, the non-user of the land for 
any of the purposes mentioned in the proviso to 
section 3 or the vacancy of the premises under section 4, 
had in any manner been left to the subjective opinion 
of the Provincial Government. But, as I have already 
stated, the main body of section 3, on a correct con- 
struction of it, expressly left the question of the exis- 
tence of the public purpose along with the question of 
the necessity or expediency of requisitioning land to 
the subjective opinion of the Provincial Government, 
and, therefore, its decision, if made in good faith, 
could not be questioned at all. The circumstance that 
the fulfilment of the condition precedent laid down in 
the proviso to section 3 or in section 4 had not been 
left to the opinion of the Provincial Government could 
not affect the question of construction of the language 
used inthe main body of section 3 or alter the nature 
or character of the act under that section. The first 
part of the argumcat overlooks this aspect of the 
matter. The second part of the argument proceeds on 
the assumption that an objective fact can never be 
left to the subjective opinion of a specified authority 
and must always be determined judicially. The cases 
already referred to in connection with the first head of 
arguments clearly show that the question of the exis- 
tence of a public purpose or the interests of the State 
and the like may well be, and, indeed, often are, left 
to the subjective opinion or satisfaction of the specified 
authority and in such cases its decision, in the absence 
of bad faith, cannot be challenged in any proceeding. 
Even if the matter be not left to its subjective 
opinion, nevertheless, as already pointed out, an 
administrative authority has frequently to come toa de- 
cision in its own mind as to the objective facts such as 
the existence of a public purpose or the like as a step in 
the process of the exercise of its administrative 
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powers. That decision, if erroneous, will not bind any- 
body and may be questioned in an action. See the 
observations of PallesC.B. in The Queen v. Local 
Government Board(*). The mere fact that the exis- 
tence ofa public purpose is a condition precedent to 
the exercise of the power of requisition will not neces- 
sarily make the decision as to its existence a quasi- 
judicial act. Thereis no warrant for saying that the 
fulfilment of the condition precedent to the exercise of 
an administrative power must necessarily and always 
be determined judicially by the authority invested 
with the power. The authority decides it for its own 
purpose and in case of dispute the final decision rests 
with the Court—a circumstance which also supports 
the view that the authority has no duty to decide it 
judicially. In my opinion, even on the assumption 
that the question of the existence of a public purpose 
had not been left to the subjective opinion of the Pro- 
vincial Government, and that the question had to be 
determined by the Provincial Government, there was 
nothing in section 3 to suggest that such determination 
had to be made judicially at all. The observations of 
Lord Radcliffe in Nakkuda Al's case(*) at p. 887 are 
also instructive and helpful on this point. 

Mr. Seervai then draws our attention to sections 
10 and 12 of the Ordinance on which he strongly relies 
in support of his contention. It should be borne in mind 
that Mr. Seervai has not contended that the order for 
requisition by itself was a quasi-judicial act. His con- 
tention has been that this power to make the order was 
subject to a condition precedent, namely, the existence 
of a public purpose which alone had to be established 
judicially as an objective fact. It will, therefore, have 
to be seen whether the sections relied on have any 
bearing on the question of the determination of the 
existence in fact of a public purpose. The sections 
ran as follows :— 

“10. Power to obtain information—(1) The Pro- 
vincial Government may, with a view to carrying out 
the purposes of this Ordinance, by order require any 
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person to furnish to such authority as may be specified 
in the order such information in his possession relating 
to any land which is requisitioned or is continued 
under requisition or is intended to be requisitioned or 
continued under requisition. 

(2) Every person required to furnish such informa- 
tion as is referred to in sub-section (1) shall be deemed 
to be legally bound to do so within the meaning of 
sections 176 and 177 of the Indian Penal Code (XLV 
of 1860). 

12. Power to enter and inspect land.—Without 
prejudice to any powers otherwise conferred by this 
Ordinance any officer or person empowered in this 
behalf by the Provincial Government by general or 
special order may enter and inspect any land for the 
purpose of determining whether, and, if so, in what 
manner, an order under this Ordinance should be made 
in relation to such land or witha view to securing 
compliance with any order made under this Ordin- 
ance.” 

In considering and construing the above sections it 
has to be borne in mind that a mere provision for an 
enquiry as a preliminary step to coming to a decision 
will not necessarily make the decision a quasi-judicial 
act, for the purpose of the enquiry may only be to 
enable the deciding authority to make up its mind to 
do what may be a purely administrative act. Take the 
case of Robinson v. Minister of Town and Country 
Planning (') to which reference has already been made 
where the act of the Minister was held to be an 
administrative act. Lord Greene M.R. said at p. 859: 

‘“« As an example of the difference to be found in the 
subject-matter dealt with in different statutes I may 
point out that this case is different from a case where 
a Minister is given the duty of hearing an appeal from 
an order such as a closing order made by a local 
authority. This is not the case of an appeal. It is the 
case of an original order to be made by the Minister 
as an executive authority who is at liberty to base his 

(1) [1947] 1 A. ER. 851. 
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opinion on whatever material he thinks fit, whether 
obtained in the ordinary course of his executive func- 
tions or derived from what is brought out at a public 
enquiry if there is one. To say that, in coming to his 
decision, he is in any sense acting in a quasi-judicial 
capacity is to misunderstand the nature of the 
process altogether. I am not concerned to dispute 
that the enquiry itself must be conducted on what may 
be described as quasi-judicial principles, but this is 
quite a different thing from saying that any such 
principles are applicable to the doing of the executive 
act itself, z.e., the making of the order. The enquiry 
is only a step in the process which leads to the result, 
and there is, in my opinion, no justification for saying 
that the executive decision to make the order can be 
controlled by the Courts by reference to the evidence 
or lack of evidence at the inquiry which is here relied 
on. Such a theory treats the executive act as though 
it were a judicial decision {or, if the phrase is preferred, 
a quasi-judicial decision) which it most emphatically 
is not.” 

In Franklin v. Minister of Town and Country 
Planning ('), to which also reference has already 
been made, Lord Thankerton at p. 295-296 said : 

“In my opinion, no judicial or quasi-judicial duty 
was imposed on the respondent, and any reference to 
judicial duty or bias is irrelevant, in the present case. 
The respondent’s duties under section 1 of the Act and 
Schedule I thereto are, in my opinion, purely adminis- 
trative, but the Act prescribes certain methods of, or 
steps in, the discharge of that duty. It is obvicus 
that, before making the draft order, which must con- 
tain a definite proposal to designate the area concerned 
as the site ofa new town, the respondent must have 
made elaborate inquiry into the matter, and have 
consulted any local authorities who appear to him to 
be concerned, and, obviously, other departments of 
the Government, suchas the Ministry of Health, would 
naturally require to be consulted. It would seem, 
accordingly, that the respondent was required to satisfy 

(1) [1947] 2 A.E.R. 289; [1948] A.C. 87. 
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himself that it was a sound scheme before he took the 
serious step of issuing a draft order. It seems clear 
also, that the purpose of inviting objections, and, 
where they are not withdrawn, of having a public 
inquiry, to be held by some one other than the respond- 
ent, to whom that person reports, was for the further 
information of the respondent, in order to the final 
consideration of the soundness of the scheme of the 
designation, and itis important to note that the 
development of the site, after the order is made, is 
primarily the duty of the development Corporation 
established under s. 2 of the Act. I am of opinion 
that no judicial duty is laid on the respondent in dis- 
charge of these statutory duties, and that the only 
question is whether he has complied with the statutory 
directions to appoint a person to hold the public in- 
quiry, and to consider that person’s report.’’ 

Keeping these weighty observations in view 
I now proceed to analyse the provisions of the two 
sections. 

It will be noticed that the powers given to the 
Provincial Government under both the sections are 
only enabling and in terms are not compulsory. The 
Court below has construed the word ‘ may’ as ‘must’ 
on the hypothesis that a right implies a corresponding 
duty and the Provincial Government is, therefore, 
under an obligation to exercise the power and 
consequently an enquiry is compulsory. Jam unable 
to accept this line of reasoning. The authorities 
show that in construing a power the Court will read 
the word ‘may’ as ‘must’ when the exercise of the 
power will be in furtherance of the interest of a third 
person for securing which the power was given. 
Enabling words are always potential and never in 
themselves significant of any obligation. They are 
read as compulsory where they are words to effectuate 
a legal right. See Julius v. Lord Bishop of Oxford(*). 
Here the power was given to enable the Provincial 
Government to obtain information to carry out the 
purposes of the Ordinance. It was not given for the 

(1) (1880) 5 App. Cas. 214, 
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benefit of any other person including the owner of the 
land sought to be requisitioned. When a power is 
given to one person, here the Provincial Government, 
for his own benefit, couched in enabling words making 


1950 
Province of 
eee 


its exercise optional, there is no principle or authority x.s. ‘sie 


that I know of which enables the Court to make the 
exercise of the power compulsory by reading the word 
‘may’ as ‘must’, Assuming, however, that ‘ma 
in these sections means ‘ must,’ what follows? It is 
true that the information could be obtained under 
section 10 witha view to carrying out the purposes of 
the Act but what was the nature of the information 
that might be gathered under the section? It was 
only information relating to the land requisitioned or 
to be requisitioned that could be obtained. Information 
relating to the land would certainly be useful in enab- 
ling the Provincial Government to consider the neces- 
sity or expediency of requisitioning that land. Such 
information would also be useful to the officer 
determining the question of compensation. But how 
could any information relating to any particular land 
have any bearing on the question of the existence of a 
public purpose which was the only matter under sec- 
tion 3, which, according to Mr. Seervai, had to be 
judicially determined by the Provincial Government ? 
I fail to perceive any. As I have said, information 
relating to land certainly had a bearing on the ques- 
tion whether it was necessary or expedient to acquire 
that particular land which admittedly wasa purely 
administrative act. Finally, section 10 enabled the 
Provincial Government to require ‘any person’ to 
furnish information relating tothe land. The Ordi- 
nance did not think fit even to mention the owner or 
other persons interested in the land asa specific source 
of information. Assuming that the Provincial Govern. 
ment was obliged to make any enquiry, the owner of 
the land had no special right to be consulted apart 
from the general right of ‘‘any person.’’ No provision 
was made for giving notice of the intended requisiticn 
by special notice or by advertisement or for enabling 
any aggrieved person to lodge any objection and nobody 
94 
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was designated as authority on whom was cast any 
duty to hear the objections. Further, it will be noticed 
that under the section the information was to be 
furnished to such authority as might be specified, 
which means that the information was not to be com- 
municated to the Provincial Government direct. 
Therefore, the information was nothing more than the 
information obtained for the Minister by somebody 
appointed by him to hold a public enquiry under the 
statutes which were considered in Robinson v. Minister 
of Town and Country Planning () and Franklin v. 
Minister of Town and Country Planning (*). The 
circumstance that by sub-section (2) of that section 
a legal obligation, on pain of criminal penalty, was 
imposed on persons to furnish information, so strongly 
relied on by Mr. Seervai, appears to me to have no 
bearing on the character or scope of the inquiry envi- 
saged by sub-section (1), The provisions of section 12 
also carried the matter no further. This section was 
also an enabling section. The inspection was in terms 
for the purpose of determining whether, and, if so, in 
what manner an order should be made. It can have 
no possible bearing on the question of the existence of 
a public purpose which is an independent question 
having no necessary relation to any particular land. 
Further, presumably, a number of premises might have 
to be requisitioned and, if the contention of the res- 
pondent were correct, there would have to be as many 
quasi-judicial determinations of the existence of the 
same public purpose as there might be the number of 
houses to be acquired—a proposition impracticable and 
absurd on the face of it. Finally, compare the provi- 
sions of sections 10 and 12 with those of section 6. The 
determination of the question of compensation and the 
apportionment thereof were certainly judicial or quasi- 
judicial acts. There was a provision for appeal also. 
Section 16 provided for making rules for holding the 
inquiry under sub-sections (1) and (3) of section 6. The 
circumstance that the Ordinance provided for judicial 
or quasi-judicial inquiry for the purposes of section 6 
(1) (1947] 1A. B. R. 851. (2) [1948] A. ©, 87. 
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but was silent as regards section 3 cannot be over- 
looked. 

In my judgment, the Ordinance did not require the 
Provincial Government to act judicially at all in the 
matter of making a requisition order under section 3. 
The provisions for obtaining information and ior get- 
ting inspection under sections 10 and 12 respectively 
cannot be read as provisions for a judicial or quasi- 
judicial inquiry, nor was such so called inquiry obli- 
gatory at all. Those sections served and were intended 
to serve the purpose of obtaining information which 
would enable the Provincial Government to exercise 
its administrative, z.e., executive function of making an 
order for requisition. The conclusions I have arrived 
at are (i) that on a true construction of section 3 
of the Ordinance the determination of the exis- 
tence of a public purpose and the necessity or 
expediency for requisitioning any particular land 
for that purpose was a purely administrative act, 
for the entire composite matter was left to the 
opinion of the Provincial Government, and _ its 
decision, if made in good faith, could not be questioned; 
(ii) that, apart from the question of construction and 
assuming that the matter had not been left to its 
opinion, the determination of the existence of 
a public purpose or the necessity or expediency 
for making the order could not be regarded as a 
quasi-judicial act, because (a) there was no ls in 
the sense of dispute between two contesting 
parties to be decided by the Provincial Government ; 
and (b) the Provincial Government was not required 
by the Ordinance to hold any judicial inquiry or to 
act judicially and that the determination of the exist- 
ence of a public purpose was only a step in the process 
of the exercise of the administrative power and, if 
erroneous the decision could at best be challenged by 
an action, but a certtorari would be a wholly inappro- 
priate remedy. The second head of argument must, 
therefore, be rejected. 

There is the last head of argument which requires 
consideration before I conclude. The argument is that 
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the existence of a public purpose was a condition 
precedent to the exercise of the power and, therefore, 
the fulfilment of the condition precedent had to be 
determined judicially by the Provincial Government 
as an objective fact but the Provincial Government 
could not, by wrongly deciding the preliminary point, 
assume jurisdiction to exercise the power. 

In Bunbury v. Fuller (?) Coleridge J. laid down: 

‘Now it is a general rule, that no Court of limited 
jurisdiction can give itself jurisdiction by a wrong 
decision on a point collateral to the merits of the case 
upon which the limit to its jurisdiction depends and 
however its decisions may be final on all particulars 
making up together that subject-matter which, if true, 
is within its jurisdiction, and however necessary in 
many cases it may be for it to make a preliminary 
inquiry whether some collateral matter be or be not 
within the limits, yet upon these preliminary questions, 
its decision must always be open -to enquiry in the 
superior Court,” 

This was cited by Blackburn J. in Pease v. 
Chaytor (?). The same principle was also laid down 
by the Privy Council in Colonial Bank of Australia v. 
Willan(*). The principle is quite plain but as Lord 
Esher M. R. pointed out in Reg. v.. Commissioner of 
Income-tax (‘) “its application is often misleading.” 
The learned Master of the Rolls classified the cases in 
two categories thus : 

“When an inferior Court or tribunal or body, 
which has to exercise the power of deciding facts, is 
first established by Act of Parliament, the legislature 
has to consider what powers it will give that tribunal 
or body. It may in effect say that, if a certain 
state of facts exists and is shown to such tribunal 
or body before it proceeds to do certain things, 
it shall have jurisdiction to do such things but 
not otherwise. There it is not for them conclu- 
sively to decide whether that state of facts exists, 


(1) 9 Bx, 111 at p. 140. (3) [1874] L. RB. 5 P. G. 417, 
(2) 3 B. & & 620, (4) (1888) 21 Q.B.D. 313. 
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and, if they exercise the jurisdiction without its 
existence, what they do may be questioned, and it 
will be held that they have acted without jurisdiction. 
But there is another state of things which may exist. 
The legislature may entrust the tribunal or body with 
a jurisdiction which includes the jurisdiction to deter- 
mine whether the preliminary state of facts exists, as 
well as the jurisdiction, on finding that it does 
exist, to proceed further or do something more. 
When the legislature are establishing such a tri- 
bunal or body with limited jurisdiction, they 
also have to consider whatever jurisdiction they 
give them, whether there shall be any appeal from 
their decision, for otherwise there will be none. In the 
second of the two cases I have mentioned it is erro- 
neous application of the formula to say that the 
tribunal cannot give themselves jurisdiction by wrongly 
deciding certain facts to exist, because the legislature 
gave them jurisdiction to determine all the facts, in- 
cluding the existence of the preliminary facts on which 
the further exercise of their jurisdiction depends; and 
if they were given jurisdiction so to decide, without 
any appeal being given, there is no appeal from such 
exercise of their jurisdiction.”’ 

Mr, Seervai contends that the present case falls with- 
in the first class of cases and strongly relies on Rex v. 
Woodhouse (1) and Rex v. Bradford (#) as establishing 
that a certiorari lies to correct the error of the Provin- 
cial Government. There are two answers to this argu- 
ment. Inthe first place, it is not disputed that the 
formation of opinion as to the necessity or expediency 
of requisitioning any land is a purely subjective matter 
and that the order of requisition founded on that 
opinion is an administrative act. What is contended 
is that the existence of a public purpose must be judi- 
cially determined by the Provincial Government be- 
fore it could proceed to exercise its administrative 
powers. In short gua that issue only the Provincial 
Government was to act judicially. The conse- 
quence of this argument is that the decision of the 
Provincial Government on this issue was not a decision 

(3) [1906] 2 K, B. 01. (2) [1908] 1 K. B, 368, 
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on a collateral matter but a decision on the issue itself 
which, according to the argument, had been left within 
the jurisdiction of the Provincial Government-to decide. 
It must, therefore, follow that the case fell within the 
second class of cases mentioned by Lord Esher M.R. 
The fact that there is no right of appeal from this 
decision, although the Ordinance provided for an 
appeal under section 6, is also significant. Before 
coming to the decision on this issue the Government 
had sent an Inspector to gather information under 
section 10 and the Respondent’s father, the original 
applicant, furnished all necessary information and 
produced the original Deed of Assignment on which 
he founded his title and gave a written statement. The 
requirements of the Statute had been complied with 
and the petitioner had his say. The decision of the 
Provincial Government that a public purpose existed 
given in such circumstances became, in the absence of 
bad faith, binding and, in the absence of any right of 
appeal, was conclusive, however erroneous the decision 
might have been. Thesecond answer to Mr. Seervai’s 
contention is that, assuming that the case fell 
within the first class of cases and the erroneous 
decision could be corrected, it might have been cor- 
rected by an action but certainly not by certiorari. 
The two cases relied on by Mr. Seervai, when properly 
understood, can have no application to the facts of the 
case before us. In Rex v. Woodhouse (*) the Court of 
Appeal accepted the position that the licensing Justices 
in granting or refusing to grant the licence had to 
perform a quasi-judicial act, for they had to decide 
the matter as between two contending parties, namely, 
the applicant for licence and the persons opposing the 
grant. There the Justices granted a provisional licence 
and referred the matter to Quarter Sessions. Three 
points were taken, namely, (i) that the Justices did 
not apply their mind to the issue and failed to decide 
the matter judicially but made the order in pursuance 
of a pre-existing agreement between them and the Cor- 
poration, (ii) that the Justices were biased and (iii) that 
(1) [1906] 2 K.B 501, 
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the power of the Justices being limited to granting licen- 
ces to persons who had some specified qualifications, 
they could not, by wrongly deciding that the 
applicants had the necessary qualifications, assume 
jurisdiction to do the quasi-judicial act of granting the 
licence. This decision of the Court of Appeal was 
reversed by the House of Lords in Lord Mayor etc. of 
Leeds v. Ryder (') on the ground that the Justices had 
to act according to their own discretion and that they 
were not guilty of any bad faith in doing what they 
did. The point to note, however, is that the decision 
of the Court of Appeal proceeded on the footing 
that the Justices were a quasi-judicial body and 
that by wrongly deciding a preliminary fact they 
assumed to discharge their quasi-judicial function 
of granting the licence and it was the quasi-judicial 
act of granting the licence that was brought up 
and quashed by certiorari. The case of Rex v. 
Bradford (?} also proceeded on the footing that 
in granting the licence to the District Council to 
take away stones etc. the Justices were exercising a 
quasi-judicial function and they assumed jurisdiction 
to exercise that quasi-judicial function by wrongly 
deciding the collateral fact that the land in question 
was not a park. The same remarks apply to Rex 
(Greenaway) v. Justices of Armagh(’). All these 
cases in the appeal Court were cases where a quasi- 
judicial body purported to assume jurisdiction to 
discharge its quasi-judicial function by an erroneous 
decision of a collateral fact and, therefore, certiorari 
was granted to correct the error of jurisdiction by 
quashing the order itself which was a quasi-judicial 
act. In the case now before us the Provincial Gov- 
ernment was functioning as an administrative body 
doing an administrative act, namely, forming its 
opinion as to the necessity or expediency of requisi- 
tioning land and making an order of requisition based 
on that opinion. If the existence of a public purpose 
was a collateral fact, then at best it was a case of an 


(4) [1907] A.C. 420. (2) [1908] 1K.B. 365, (3) {1924} 2 Ir, R. 55, 
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administrative body assuming jurisdiction to perform 
its administrative powers by erroneously deciding the 
collateral fact as to the existence of a public purpose. 
In such circumstances the two cases relied on by 
Mr. Seervai can have no possible application. Assum- 
ing that this case fell within the first class mentioned 
by Lord Esher M. R. this erroneous assumption of 
jurisdiction to do an administrative act might have 
been corrected by an action but certiorars cannot 
possibly be the appropriate remedy. It is said 
that in deciding the collateral fact the Provincial 
Government was acting judicially and, therefore, 
certiorari might go. The argument will take the res- 
pondents nowhere, for, assuming that the decision on 
the question of existence ofa public purpose was a 
quasi-judicial act, that decision, at the most, might be 
quashed but the administrative act, namely, the for- 
mation of opinion and the order based thereon would 
remain unaffected, for certiovavi .would not affect it. 
The passage I have quoted from the judgment of Lord 
Greene M. R. in Robinson v. Minister of Town and 
Country Planning, Clearly establishes that although 
the preliminary enquiry had to be done in a quasi- 
judicial manner, that fact could not alter the nature 
or character of the ultimate administrative act. That 
administrative act would remain an administrative 
act and could not be touched by certiorari. The third 
head of arguments advanced on behalf of the respond- 
ents must, therefore, also fail. 

In my judgment the first of the two points raised by 
the learned Attorney-General on behalf of the appellant 
must prevail for reasons stated above. This is sufficient 
to dispose of this appeal and thesecond point, namely, 
whether a writ of this nature can lie against the Pro- 
vincial Government, does not arise. In view of the 
fact that the Government of India Act, 1935, has been 
repealed and the provisions of our Constitution on this 
point are different from those of the Government of 
India Act, the question has also become academic for 
future purposes and I express no opinion on it. 


S.C.R, SUPREME COURT REPORTS 741 


I, therefore, agree with my Lord the Chief Justice 1950 
that this appeal should be allowed and the judgments eee 
and orders of the Courts below should beset aside and *7?¥"¢e of 


the petition should stand dismissed. I also agree to the ai 
order for costs made by my Lord the Chief Justice. K. 8. Advani 
and Others, 
Appeal allowed. —— 
Das J, 
Agent for the appellant : Ranjit Singh Narula. 
Agent for the respondents Nos. 1 (a) and 1 (b): 
Rajinder Narain. 
[IN THE SUPREME Court OF INDIA (HYDERABAD).] 1980 
CO-OPERATIVE SOCIETY OF DEBTS baa: 
v. 
NANDLAL 


[MEHR CHAND ManajaN and R. S. NAIK JJ.] 


Co-operative Credit Societies Act, 1840 F., (Hyderaba’), s. 42 
-—Award—Hemisston by Registrar to Civil Court for execution— 
Powers of Registrar—Instalment decree—Defawlt—Eaecution pro- 
ceedings for whole amount in Civil Court-—Pcwer of Registrar to 
accept instalment and direct Civil Court to siop proceedings. 


Section 42 of the Co-operative Credit Societies Act, 1340 F., 
(Hyderabad) provided as follows: “If an award given by the 
Registrar or by a person nominated by him, or by a committee 
of arbitrators is not acted upon, then the Registrar can have it 
enforced—(a) through a civil court on a certificate issued by him. 
The civil court will treat the award in the same way as its own 
decree ; (b) through a Revenue Court or officer by issuing a certi- 
ficate to that court or officer.” 

Held, that under the section the Registrar was not in the 
same position as a court passing the decree under the Civil Pro- 
cedure Code in the matter of execution of the decree and he does 
not possess all the powers of an executing court. 

Where a dispute arose between a member of a society and 
the society and an arbitrator appointed under the Act passed a 
decree for payment of a certain sum in six monthly instalments 
with a condition that if default was made in the payment of any 
instalment the whole amount will become due, and under the 
provisions of 8.42 the decree was sené for execution to the Civil 


Court on a certificate of Registrar : 
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Held, that after a default had been made in the payment of 
the first instalment and the whole decree debt had become dus 
and execution had been taken out for recovery of the whole 


Socety of Debts amount, the Registrar had no power to accept the amount of first 
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instalment and direct the executing court to stop further pro- 
ceedings, and the executing court was entitled to ignore the 
Registrar's order and to proceed with the executicn. 

APPEAL under article 374(4) of the Constitution from 
ajudgment and decree of the High Court of Hvdera- 
bad dated 24th Aban 1356 F., in Civil Appeal No. 
374/4 of 1356 F. 


Devi Pershad, for the appellant. 
Appa Rao and Sada Shiva Rao, for the respondent, 


1950. October 12. The judgment of the Court was 
delivered by 


MauaJANn J.—This appeal arises out of execution 
proceedings of a decree passed by an arbitrator under 
the Co-operative Credit Societies Act. The appeal was 
presented to the Judicial Committee of the State and 
is now before us under article 374 (4) of the Constitu- 
tion. 


Raja Nandlal was a member of the decree-holder 
society and was also its debtor. A dispute arose 
between him and the society and under the rules 
governing such societies the matter was referred to 
arbitration. The arbitrator on the 19th Meher 1352 F., 
passed a decree against him in the sum of Rs. 8,100 
payable’ in equal six monthly instalments with six 
per cent. interest, the first instalment being payable at 
the end of Azur 13853 F. On the 2nd Dai 1353 F., 
under the provisions of section 42, clause (d), of the 
Co-operative Societies Act the decree was sent for execu- 
tion to the civil court on a certificate issued under the 
signature of one Moulvi Mohammed Hasan, Madadgar 
Nazim. The amount recoverable was stated as 
Rs. 8,100 principal and Rs. 666-9-0 interest. On the 
same day the decree-holder presented an application 
for execution of the decree to the Civil Court, Balda, 
claiming recovery of Rs. 10,339 14-9. It was alleged 
that as default had been committed in the payment of 
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the first instalment due in the month of Azur 1353 F., —-_ 1980 
the whele decreta! amount had become recoverable. Tee 
It was prayed that the property detailed in the appli- Pa: OBE 
cation be attached. On3rd Dai 1353 F., 1.¢., a day ce 
after the presentation of the application for execution, —Nandlat. 
the judgment debtor deposited a sum of Rs. 1,000 = 
towards the first instalment in the Office of the Regis. ehaian J. 
trar of Co-operative Societies and expressed his wil- 
lingness to deposit any further amount that may be 

due towards that instalment. The Nazim’s office 

stated in reply that as he had committed default in the 
payment of the first instalment the whole decree had 

become due and the amount of Rs. 1,000 could not be 
accepted. Subsequently, however, on the 5th Dai 

1353 F., a letter was issued by one Mohammed Aihsan, 
Assistant Madadgar Nazim, to the Civil Court, Balda, 

saying that Rs. 1,034 had been deposited in the Office 

of the Nizamat Co operative Credit Societies and there- 

fore the proceedings in execution should be stayed or 
adjourned. On receipt of the letter in the civil court, 

the decree-holder raised an objection that the Registrar 

had no jurisdiction to stay execution of the decree as 

he was not an executing court. This objection was 
overruled by the court and it was held that under the 
provisions of section 42 of the Co-operative Credit 
Societies Act the Registrar retained the power of 

staying execution ofthe award decree even after the 

issue of a certificate by him. In the result the execu- 

tion proceedings were stayed. Against this order an 

appeal was taken to the Sadar Adalat. The Sadar 

Adalat allowed the appeal partially and held that to 

the extent of the payment made the decree could not 

be executed but it could be executed with respect to 

future instalments as and when they would fall due. 

It further found that the default clause in the decree 

must be taken to have been condoned by the deposit 

of the first instalment in the office of the Registrar. 

The decree-holder preferred a second appeal to the 

High Court but without any material success. 

The High Court held that there had been a 

default in the payment of the first instalment 
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and the decree-holder had thus a_ right to 
execute the whole decree and that neither the Registrar 
nor the executing court could deprive the decree-holder 
of that right. In spite of this finding it took the 
view that the Registrar still retained jurisdiction to 
adjourn execution proceedings. The contention of the 
judgment-debtor that the certificate was bad as having 
been issued by a Madadgar Nazim was negatived. It 
was held that the Madadgar Nazim had delegated 
powers in this respect and that the defect, if any, stood 
cured by a fresh certificate signed by the Nazim 
himself. The result was that with these findings the 
decision of the executing court adjourning the execu- 
tion proceedings was maintained. 

The first point for considération in this appeal is as 
regards the jurisdiction of the Registrar functioning 
under the Co-operative Credit Societies Act in respect 
to execution of decrees. The decision of this question 
depends on the interpretation to be placed on the 
language employed in section 42, clause (d), of the Co- 
operative Credit Societies Act, 1340 F., as amended. 
This section is in these terms :— 

“If an award given bv the Registrar or by a person 
nominated by him, or by acommitiee of arbitrators 
is not acted upon, then the Registrar can have it 
enforced— 

(a) through a civil court on a certificate issued 
by him. The civil court will treat the award in the 
same way as its own decree ; 

(b) through a Revenue Court or officer by issuing 
a certificate to that court or officer.” 

The language employed in this section does not 
place the Registrar on the same pedestal as a court 
passing the decree under the Civil Procedure Code. 
Under the Code a civil court passing a deceee is also 
the court executing the decree. It has a dual capa. 
city, (1) of the court passing the decree, and (2) of 
the executing court. The Registrar, it appears, has the 
first capacity of a civil court but he has not been 
placed in the matter of execution in the same capa- 
city as a civil court passing a decree. The only 
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jurisdiction conferred on the Registrar is that he can 


issue a certificate and on that certificate he can send 
a decree either to the civil court or to a revenue officer. 
It may be that after issuing a certificate he may be 
entitled to cancel the certificate or issue another, or he 
may by withdrawing the certificate withdraw execu- 
tion from a civil court and send it to a revenue court 
and vice versa. On the plain words of the section it 
cannot be held that the Registrar has been constituted 
an executing court or that any powers in the matter of 
the execution of the award decree have been conferred! 


‘upon him. The question that arises for consideration 


is whether in view of this construction of the section it 
was open to the Kegistrar to intervene during execu- 
tion proceedings that were pending in a civil court on 
the basis of the certificate granted by him. In order 
to determine this point it is necessary to see precisely 
what the Registrar actually didin this case. After a 
default had been made in the payment of the first 
instalment and the whole decree debt had become due 
and execution had been taken out for recovery of the 
amount, the Registrar accepted the amount of the first 
instalment and asked the executing court to stop 
further proceedings. The act of the Registrar in 
accepting the first instalment wasa clear trespass on the 
duties of the executing court. It is only inthe execu- 
ting court where payment towards satisfaction of the 
decree, the execution of which had been taken out, 
could be made, unless the court passing the dectee 
has also the jurisdiction to execute it. As already 
indicated, this jurisdiction is not possessed by the 
Registrar. That being so, in our opinion, the requi- 
sition of the Registrar to the executing court to stop 
execution proceedings and his act in accepting 
the first instalment were in excess of the 
jurisdiction conferred on him and the executing court 
was entitled to ignore it. Moreover, the Registrar 
could not alter or amend the decree passed by the 
Arbitrator at this stage. 3 


All the courts below have interpreted the section 
fo mean that the Registrar as. the court passing the 
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decree has the same power asthe court executing it. 
We are unable to agree in this view in view of the 
clear language employed in the section. The analogy 
of decisions given in respect of civil courts is not avail- 
able in interpreting this Act. Under the Civil 
Procedure Code the parent court, z.e., the court pass- 
ing the decree, always retains jurisdiction to execute 
the decree even if it has been transferred to one or 
more courts for the purpose of execution. Primarily 
it is the function of the court passing the decree to 
execute it but when it is found that it is not possible 
for it to effectively execute it provision has been made 
in the Code authorising it to send it to other courts for 
the purpose of execution ; but none of these provisions 
in any way affect the jurisdiction of the court passing 
the decree to execute it whenever it thinks fit to do so 
and the order transferring execution to other courts 
does not take away its jurisdiction in the matter. The 
position however in the case of the Registrar is entirely 
different. He himself has been given no jurisdiction 
to execute his own decree. The only power conferred 
On him is to get it realized through a civil court or a 
revenue court and the only authority conferred on him 
is to issue a certificate for that purpose. 


The High Court in this case has, in our opinion, 
given a decision contradictory to its own findings. It 
has been held that the first appellate court was in 
error in the view that the default clause in the decree 
stood condoned by the payment of the first instalment 


_by the judgment-debtor in the office of the Registrar 


and it has been positively found that once a default 
has been made the Registrar had no jurisdiction to 
condone it and that the decree-holder was entitled to 
execute the decree for the full decretal amount with 
interest. Having reached this conclusion the High 
Court still maintained the decision of the two courts 
below adjourning the execution proceedings. The 
logical result of the High Court’s decision is that the 
certificate stands and the execution application has 
been properly made and the decree-holder is entitled 
to the relief claimed but in spite of it it has been held 
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that the Registrar can stay the proceedings. It seems 
to us that the act of the Registrar in asking the civil 
court tostay execution proceedings pending before it 
is a Clear encroachment on the powers of the executing 
court and is inexcess of his statutory powers and 
should have been ignored by the courts. 

As afresh certificate was issued by the Nazim in 
order to cure a defect that might be said to exist in the 
original certificate because of its having been sent by 
the Madadgar Nazim, it is unnecessary to consider the 
contention of the learned counsel that there was 
no proper certificate inthis case and the proceed- 
ings in execution therefore were without juris- 
diction. 

The result therefore is that this appeal is allowed, 
the decisions of all the three courts below are set aside 
and the executing court is directed to proceed with 
the execution of the decree from the stage at which it 
was interfered with by the letter received from the 
office of the Registrar. In the circumstances of this 
case we will make no order as to costs of the proceed- 
ings throughout. . 

Appeal allowed. 


[IN THE SUPREME CouRT-oF INDIA (HYDERABAD). 
KAPORE CHAND 


Uv 


KADAR UNNISA BEGUM AND OTHERS 
[MEHR CHAND MaunayjAn, R. S. NAIk and 
KHALILUZZAMAN JJ.] 


Muhammadan Law—Dower— Widow in possession of husband's 
estate in liew of dower-—-Whether entitl:d to priority over creditors— 
Nature of widow’s lien for dower. 


A Muhammadan widow in possession of her husband’s estate 
in lieu of her claim for dower with the consent of the other heirs 
or otherwise is not entitled to priority as against his other un- 
secured creditors. There is nothing inherentin the very nature 
af dower which entitles ié to priority. 
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that the Registrar can stay the proceedings. It seems 
to us that the act of the Registrar in asking the civil 
court tostay execution proceedings pending before it 
is a Clear encroachment on the powers of the executing 
court and is inexcess of his statutory powers and 
should have been ignored by the courts. 

As afresh certificate was issued by the Nazim in 
order to cure a defect that might be said to exist in the 
original certificate because of its having been sent by 
the Madadgar Nazim, it is unnecessary to consider the 
contention of the learned counsel that there was 
no proper certificate inthis case and the proceed- 
ings in execution therefore were without juris- 
diction. 

The result therefore is that this appeal is allowed, 
the decisions of all the three courts below are set aside 
and the executing court is directed to proceed with 
the execution of the decree from the stage at which it 
was interfered with by the letter received from the 
office of the Registrar. In the circumstances of this 
case we will make no order as to costs of the proceed- 
ings throughout. . 

Appeal allowed. 
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secured creditors. There is nothing inherentin the very nature 
af dower which entitles ié to priority. 
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1950 Ameer Ammal v. Sankaranarayana Chetty (I.L.R. 25 Mad. 
aoe 658), Meer Meher Ally v. Mst. Amanee (11 W. BR. 212), Mara 
K ee Chand Bitty, Wasi Ahmad (1.1.R 41 All. 558), Homiva Bibi v. Zubaids 
7 Bibi (ATR. 1916 P.C. 46), Imtiaz Begum v. Abdul Karim Khun 
Bator a0 (A.LR. 1930 All. 881) referred to. 

ogre ONES Rulsum Bibi vy. Shiam Sunder Lal (ALR. 1936 Ail. 600), 
Mst. Ghafooran vy. Ram Chandra Dos (4.1.R. 1934 Al. 168), 
Mohamed Turabuddin v. Yasin Begun (17 D.L.R. 224) disapproved. 
Maina Bibi v. Chaudhri Vakil Ahmad (52 I.A. 145) explained. 
AppEAL from a judgment of the High Court of 
Hyderabad under article 374 (4) of the Constitution 

of India : Civil Appeal No. 189 of 1950. 


Abdul Wahid Owast, for the appellant. 
Ahmed Saeed Khan, for respondent No. 1. 


1950. October 12. The judgment of the Court was 
delivered by 


Khaliluezaman J. KHALILUZZAMAN J.—This appeal arises out of execu- 
tion proceedings. The appellant, Kapurchand, hada 
money decree, amongst others, against one Mir Hamid 
Ali Khan, husband of the respondent Mst. Kaderunnissa, 
In execution of the decree the house in dispute belong- 
ing to the deceased judgment-debtor was attached. 
To the attachment the widow of the deceased raised an 
objection on the ground that she was in possession 
of it in lieu of her outstanding dower and could not Le 
dispossessed till her claim was satisfied. The objection 
was allowed by the executing court and it was ordered 
that the house be sold subject to the respondent’s, 
claim, the decree-holder being entitled to the surplus, 
if any, out of the sale proceeds. There was not much 
possibility of the house fetching more in the execution 
sale than the amount due on account of dower. The 
court took the view that the widow’s claim for dower 
had priority over the debts due to other unsecured 
creditors and her position was analogous to that of a 
secured creditor. The decreeholder made an applica- 
tion in revision to the High Court but without any 
success. He then preferred an appeal to the Judicial 
Committee uf the State and it is now before us under 
article 374 (4) of the Constitution. 
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The sole point for determination in the appeal is 
whether a widow in possession of her husband’s estate 
in lieu of her claim for dower with the consent of the 
other heirs or otherwise is entitled to priority as against 
his other unsecured creditors. It is conceded that the 
husband died leaving the house in dispute and leaving 
outstanding a number of debts including the one due 
to the decree-holder. The house was not charged or 
mortgaged by him either in favour of his wife or in 
favour of any of the creditors. If the husband had 
created any charge in favour of his wife in lieu of her 
claim for dower, then it cannot be doubted that she 
would have priority over the unsecured creditors. No 
specific Quranic text or any other original authority on 
Muslim law has been cited in support of the contention 
that a widow’s claim for dower stands on a higher 
footing than the claim of any creditor in respect of an 
unsecured debt. Reference was made to a text in 
Sur-ai-Nissa which enjoins a husband to pay the claim 
of his wife and it also says that widows and minors 
should be given favourable treatment. This text does 
not give an absolute protection to the claim of the 
widow as against other claims. On the other hand, a 
Muslim is enjoined to observe his engagements and to 
keep his contracts faithfully and to discharge his 
liabilities in an honest manner. No distinction is 
made between an injunction relating to the payment 
of dower on the one hand and the payment of the 
other debts on the other. The learned advocate for 
the appellant contends that a widow’s claim for out- 
standing dower even when she is in possession of her 
husband’s estate in lieu of her claim with the consent 
of other heirs of the deceased stands on no better foat- 
ing than that of unsecured creditors, though in their 
absence she ts entitled to be paid in full before the 
estate is distributed among the heirs. He drew our 
attention to certain passages from the holy Quran and 
from writings of other jurists on thissubject. The 
learned counsel for the respondent, however, argued that 
a widow has a lien on her husband’s estate for her 
outstanding dower and when she has entered “into 
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1950 possession of his house after his death she cannot be 
<a dispossessed till her claim is satisfied either by the 
Xapere Chan’ heirs or by the unsecured creditors. He placed 
Kader Unmisa Yeliance on a decision of the Hyderabad High Court 
Begum @ Others. and also of some other High Courts in India. 
age A careful examination of the various authorities on 
Rhallussamon J- the subject shows that the proposition of law on this 
subject has been correctly enunciated in Tyabji’s 
Muhammadan Law (1940 Edn.) in these terms: (1) A 
widow by‘ her lien does not.have any priority over 
other creditors ; (2) Mehr as a debt has priority over 
other heirs’ claim to have the estate distributed among 
themselves. These two considerations are not affected 
by the fact of her being in or out of possession of the 
estate. It seems clear that unless the husband by his 
own act has placed the widow in a better position 
than his other creditors, her claim for dower is in the 
nature of an unsecured debt and she has no priority of 
any kind against the other unsecured creditors of her 
husband. The Quranic text in Surai-Nissa, Ruku 4, 
enjoins the payment of dower in preference to bequests 
and inheritance but it is silent on the question of 
priority of dower debt in relation to other creditors. 
In Mubsoot Sarkhasi, Vol. 29, Kitabulfaiaiz, page 137, 
it is pointed out that payment of debts, has priority 
over bequests and wills, In the administration of the 
estate of a deceased Muslim the rule laid down by 
early text writers and Fatwas, such as Fatwa-e- 
Alamgiri, is that in the first instance the funeral ex- 
penses of the deceased should be paid out of the estate 
and that having been done, the estate should be divided 
between the legatees and the heirs after payment of 
the debts due from him. No priority has been indi- 
cated in respect of a dower debt of a widow over other 
* unsecured creditors even if she has taken possession of ° 
her husband’s estate after his death. 

It was said that the nature of the widow’s claim for 
dower is such that it amounts to alien on the husband’s 
estate. The claim for lien is based on the assumption 
that the dower debt is consideration for the marriage 
and is not merely a voluntary debt incurred due to the - 
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respect to the wife. According to Hamilton’s Hedaya 1960 
(1870 Edn., page 44), the leading text book on Hanafi , ene 
law, if a person specifies a dower of ten or more diams ~“*?"°™"™ 
and should afterwards consummate his marriage, or be xadar Unnisa 
removed by death, his wife in either case can claim Begum & Others, 
the whole of the dower specified, because by consum- — 
mation her claim for dower becomes absolute. The *halitussaman J. 
dower debt becomes her property and it devolves on 

her heirs and hasto be paid out of the estate of the 

husband. It has been described as a debt upon the 

husband to be paid out of his estate. The dower of a 

Muslim woman is a settlement in her favour made 
‘prior to the marriage contract and is similar to the 
donatio propter nuptias of the Romans but is of such 

an obligatory nature that if it is not mentioned before 
‘or at the time of the marriage, it is presumed to exist 

to the extent of a proper dower amount. Among the 

Hebrews the dower settled on a wife was for her use 

after the termination of marriage and among the Jews 
/ marriages without similar consideration were invalid. 

As pointed out by Mr. Ameer Ali in his book on 
Muhammadan Law, the custom originated in ancient 

times with the payments made by husbands to their 

wives as a means for their support and as a protection 

-against the arbitrary exercise of the power of divorce. 

The Muslim concept of dower has no reference to the 

price that under some systems of law was paid to the 
father of the bride when she was given in marriage. 

On the other hand, it is considered a debt with con- 

sideration (for the submission of her person by the 

wife). The result of the above discussion is that dower 

is purely in the nature of a marriage settlement and 

is for consideration. It is a claim arising out of contract 

by the husband and as such has preference to be- 

quests and inheritance, but on no principle of 
Muhammadan Law it can have priority over other 
contractual debts. In our view, therefore, a dower 
‘debt cannot be given any priority over other debts on 

any equitable consideration or on the ground that 

there is something inherent in its very nature which 

entitles it to priority. 
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1950 It is now convenient to examine the decided cases 
Kapore Chand OF this subject. In Ameer Ammal v. Sankara- 
: narayanan Chetty (!) a Bench of the Madras High 


Kadar Unnisa Court held that a claim for unpaid dower constitutes a 
Begum & Others. debt payable part passu with the demands of other 
See ty creditors and is not a preferential charge on the 

mMNeee NE estate. In Maina Bibi v. Chaudhri Vakil Ahmad (3) 
it was held that where the widow is not in the position 
of a secured creditor and is otherwise in possession of 
the husband’s estate with the consent of the heirs, she 
is entitled to retain possession of it until her dower 
debt is satisfied. Their Lordships observed that it 
was not necessary to say whether the right of the 
widow in possession is a lien in the strict sense of the 
term. Whatever the right may be called, it appears 
to be founded on the power of a widow as a creditor 
for her dower to holdthe property of her husband of 
which she has lawfully, and without force or fraud, 
obtained possession until her debtis satisfied. This 
decision does not place the widow ona higher footing » 
than any other creditor. As against the heirs all 
creditors are to be paid in priority before the estate 
can be distributed. In Meer Meher Ally v. Mst. 
Amanee (*) it was held that the lien of the widow over 
the property in her possession is not a lien in the 
ordinary legal sense of the term and that a claim for 
dower is in the same position as that of any other 
ordinary creditor and ranks pari passu with them and 
like other debts has to be paid before the heirs are 
entitled to take anything. In Maina Bibi v.Wast 
Ahmad (‘} it was held that she has no right of posses- 
sion against the creditors, not being a secured creditor 
herself. At page 547 the following observations 
occur :— 


‘she cannot set up any such right of possession 
against creditors claiming to have the debts owing to 
them from the husband satisfied out of the estate. 
She is not a secured creditor ; her claim for her dower 


(1) LL.B. 25 Mad. 658. (3) 11 W.R, 212. 
(2) 59 LA. 145, (4) LL.B. 41 All 588. 


$.C.R. SUPREME COURT REPORTS 753 


‘debt ranks equally with the claims of other creditors 1950 

of her husband.” grate 
In Hamira Bibi v. Zubaida Bibi (') it was observea *7”°"2°"" 

that dower ranks as a debt and the wife is entitled xadar Unnisa 

along with the other creditors to have it satisfied on &egum ¢ Others. 

the death of the husband out ofhisestate. Herright, —~ | 

however, is no greater than that of any other un-*a!tuesoman J. 

‘secured creditor. Qua the heirs she has a creditor’s 

lien. In Imtiaz Begum v. Abdul Karim Khan (*) the 

same view was expressed. In para. 295 Mr. Mulla in 

his book on Muhammadan Law has adopted the view 

that dower ranks as a debt and that the widow is 

entitled along with other creditors to have it satisfied 

out of the estate and that her right is not greater than 

that of any other creditor. The learned counsel ‘for 

the respondent relied on the decision in Kulsum Bibi 

-v. Shiam Sunder Lal (°}, in which it was held that 

a widow in possession of her husband’s estate is 

entitled as against the other heirs of her husband “and 

- as against the creditors to retain possession until her 

dower is satisfied. The same view had been taken 

earlier in Mst. Ghafooran v. Ram Chandra Das (*) by 

a single Judge. It was said that her possession 

could not be disturbed till her dower debt was satis- 

fied. In Mohamed Turabuddin v. Yasin Begum ()a 

Bench of the Hyderabad High Court held that the 

claim of a widow for dower was in'the nature of a 

secured debt. There was no other creditor in that 

case which arose between the heirs and the widow. 

However, in Wahidunnissa Begum v. Yasin Begum (°) 

it was pointed out that the claim of the widow for 

dower does not create any interest or charge on the 

property and that the position of a widow is not only 

that of a creditor where her dower remains unpaid but 

also of an heir. 
The result of the authorities is that excepting the 

two Allahabad decisions mentioned above and a 

decision of the Hyderabad High Court. the consensus 


1! ALR. 1916 P.C. 46. (4) ALR. 1984 All. 168. 
(2) A.I.R, 1930 All. 881, (5) 17 D.L.R. 224. 
(3) ALR, 1986 All. 600. (6} 82 D.L.R. 421, 
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of authority is against the proposition that a widow 
as an unsecured creditor has any priority over the 
other unsecured creditors of her husband. In our 
opinion, the above mentioned two Allahabad decisions 
do not lay down the law correctly on this point and 
the rule has been correctly laid down in Ameer 
Ammal v. Sankaranarayanan Chetty (‘). There is 
nothing repugnant or inequitable according to the 
principles of Muhammadan Law in the estate ofa 
deceased Muslim being rateably distributed between 
the unsecured creditors. 

For the reasons given above we hold that the 
objection raised by the widow had no substarice in it 
and the executing court should have directed the pro- 
perty to be sold and the sale proceeds distributed 
rateably amongst the decreeholders and the widow. 
In the result we allow this appeal, set aside the judg- 
ments of the two courts below and direct the execut- 
ing court to proceed with the execution in accordance 
with the observations made herein. In the circum- 
stances we will make no order as to costs of these 
proceedings. 

Appeal allowed. 


(IN THE SUPREME Court oF INDIA (HYDERABAD).] 
NARHARI AND OTHERS 


U 


SHANKAR AND OTHERS. 
[MEHR CHanpD Maunagjan, R. S. Naik and 
KHALILUZZAMAN JJ.] 


Res judicata—Several appeals arising out of sams suit—Appeal 
disposed of by same judgment—Separate decrees drawn up—Appeal 
from one decree only—Maintainability—Res judicata—Limitation 
Act, 1908, s. 5—-Extension of time—Sufficient cause—Conflict of 
decisions. 


’ Ainstituted s suit for possession of two-thirds share in an 
estate against B and C who claimed a one-third share each in it. 
The suit was decreed by the trial court. B and C preferred 

(1) LL.R. 25 Mad. 658. 
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of authority is against the proposition that a widow 
as an unsecured creditor has any priority over the 
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the rule has been correctly laid down in Ameer 
Ammal v. Sankaranarayanan Chetty (‘). There is 
nothing repugnant or inequitable according to the 
principles of Muhammadan Law in the estate ofa 
deceased Muslim being rateably distributed between 
the unsecured creditors. 

For the reasons given above we hold that the 
objection raised by the widow had no substarice in it 
and the executing court should have directed the pro- 
perty to be sold and the sale proceeds distributed 
rateably amongst the decreeholders and the widow. 
In the result we allow this appeal, set aside the judg- 
ments of the two courts below and direct the execut- 
ing court to proceed with the execution in accordance 
with the observations made herein. In the circum- 
stances we will make no order as to costs of these 
proceedings. 

Appeal allowed. 


(IN THE SUPREME Court oF INDIA (HYDERABAD).] 
NARHARI AND OTHERS 


U 


SHANKAR AND OTHERS. 
[MEHR CHanpD Maunagjan, R. S. Naik and 
KHALILUZZAMAN JJ.] 


Res judicata—Several appeals arising out of sams suit—Appeal 
disposed of by same judgment—Separate decrees drawn up—Appeal 
from one decree only—Maintainability—Res judicata—Limitation 
Act, 1908, s. 5—-Extension of time—Sufficient cause—Conflict of 
decisions. 


’ Ainstituted s suit for possession of two-thirds share in an 
estate against B and C who claimed a one-third share each in it. 
The suit was decreed by the trial court. B and C preferred 

(1) LL.R. 25 Mad. 658. 


ba | 
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separate appeals. These appeals were heard together and 
disposed of by the same judgment but separate decrees were 
prepared: A preferred an appeal from one of these decrees in 
time paying the full court fee and later on, after the period of 
limitation had expired, preferred an appeal from the other decree 
also, paying a court fee of Re. 1 only. The High Court held that 
A should have filed separate appeals within the period of limita- 
ii on and that, inasmuch as one of the appeals was time-barred, 
the first appeal was barred by res judicaia. . 
Heid, that, as there was only one suit and the appeals had 
been disposed of by the same judgment, it was not necessary to 
fila two separate appeals and the fact that one of the appeals was 
time-barred did not affect the maintainability of the other appeal 
and the question of res judicata did not at all arise in the case. 
Held further, that in the circumstances the High Court was 
wrong in not giving to the appellant the benefit of s. 5 of the 
Limitation Act as there was a conflict of rulings on the subject. 
Mst. Lachmi vy. Mst. Bhuli (A.I.R. 1927 Lah. 289) applied. 


Appa v. Kachwi Bayyan Kutty (A-I-R- 1932 Mad- 689) referred to. : 


APPEAL from a judgment of the High Court of 
Hyderabad under article 374 (4) of Constitution: 
Appeals Nos. 22 and 23 of 1950. 

Ghulam Ahmad Khan, for the appellants. 

The respondents were not represented. 


1950. October 13, The judgment of the Court was 
delivered by — 


NaAIk J.—The suit out of which these appeals arise 
was one for possession of two-thirds of the land covered 
by survey No. 214 and for mesne profits. The plaintiffs 
claim possession on the ground that survey No. 214 
was an inam land and according to the family custom, 
belonged to them exclusively as members of the senior 
line as against the defendants who were of the junior 
lines. There are two sets of defendants: Nos. 1 to 4 belong 
to one branch of the family and Nos. 5 to 8 to another. 
Each set claim that they are in possession of one-third 
of the land and maintain that they are entitled to it 
as their share of the family property. They deny the 
custom of exclusive possession by the senior branch, 
alleged by the plaintiffs. The trial court decreed the 


suit. From this decree, two separate appeals were’ 
taken by the two sets of the defendants to the Sadar : 


Adalat, Gulbarga, each claiming one-third portion of 
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Others 
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Shankar and 
Others. 


Naik J, 
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the land and each paid the court fee to the extent of 
their share. The first appellate court, 7.e., the Sadar 
Adalat, allowed both the appeals and dismissed the 
plaintiffs’ suit by one judgment dated 30th Bahman 
1338 F. and ordered a copy of the judgment to be placed 
on the file of the other connected appeal. On the basis 
of this judgment, two decrees were prepared by the 
first appellate court. The plaintiffs preferred two 
appeals to the High Court. The first was filed on 23rd 
Aban 1345 F. and with it was attached the decree 
passed in the appeal of defendants Nos. 1 to 4. Later, 
on 17th Azur 1346 F. another appeal was filed and 
with it the decree passed in the appeal of defendants 
Nos. 5 to 8 was attached. This latter appeal was 
twenty-nine days beyond the period of limitation for 
appeals. It was filed on one-rupee stamp paper and a 
note was made therein that the full court fee had been 
paid in the appeal filed earlier, which has been 
registered as Appeal No. 331 of 1346 F. At the hearing 
of the appeals, a preliminary objection was raised by 
the defendants that as the other appeal, 7.¢., No, 332 
of 1346 F. was filed beyond the period of limitation, it 
cannot be maintained and that when the other appeal 
is thus dismissed, the principle of res judicata would 
apply to the first appeal, 7.e., No. 331 of 1346 and it 
should also fail. The High Court held that the plain- 
tiffs should have filed two separate appeals within the 
period of limitation and as the other appeal was 
admittedly time-barred, the first appeal also failed by 
the application of the principle of res judicata. The 
High Court dismissed both the appeals. Against this 
judgment of the High Court two appeals were preferred 


to the Judicial Committee of the State and they are | 


now before us under article 374(4) of the Constitution. 

The High Court in its judgment relied on the 
decision given in Jethmal v. Ranglal(). That wasa 
case of a money suit where the plaintiff’s claim was 
partially decreed and from this judgment both the 
parties had appealed, the plaintiff to the extent of the 
suit dismissed and the defendant to the extent of the 


— 17D. LB. 829. 


- 
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suit decreed. The first appellate court dismissed the 
plaintiff's suit 7x foto, thus allowing the defendant’s 
appeal and dismissing the plaintiff’s appeal, and two 
separate decrees were made. The plaintiff appealed 
from one decree only, which was passed against him 
and it was held that the principle of ves judicata 
applied. 

Notwithstanding, this ruling of the Judicial Com- 
mittee of the State, the High Court, in several cases, 
i.€., Nandlal v. Mohtuddin Ali Khan('), Nizamuddin 
v. Chatur Bhuj), Gayajee Pant v. Habibuddin(*), and 
Jagannath v. Sonajee(*) has held that when the suit is 
one and two appeals arise out of the same suit, it is not 
necessary to file two separate appeals, 

In the judgment of the High Court, though reference 
is given to some of these decisions, it is merely men- 
tioned that the appellant relies on these decisions. 
The learned Judges perhaps thought that in the pre- 
sence of the Hyderabad Judicial Committee decision 
in Jethmal v. Ranglal’) they need not comment on 
these decisions at all. There is also a later decision of 
the Judicial Committee of the State in Bansilal v. 
Mohanlal{*), where the well known and exhaustive 
authority of the Lahore High Court in Mst. Lachmi v. 
Mst. Bhuli (') was followed. In the Lahore case, there 
were twocross suits about the same subject-matter, 
filed simultaneously between the same parties, whereas 
in the present case, there was only one suit and one 
judgment was given by the trial court and even in the 
first appeal to the Sadar Adalat, there was only one 
judgment, in spite of there being two appeals by the 
two sets of defendants. 

The plaintiffs in their appeal to the High Court have 
impleaded all the defendants as respondents and their 
prayer covers both the appeals and they have paid 
consolidated court-fee for the whole suit. It is now 
well settled that where there has been one trial, one 
finding, and one decision, there need not be two appeals 
even though two decrees may have been drawn up. 


(1) 22 D.L.R, 400. (3) 28 D.L.R. 1094. (5) 17 D.L.R, 322. 
(2) 23 D.L.R, 457. (4) 29 D.L BR 108. (6) 83 D.L.B. 603, 
(7) A.LR. 1927 Lah, 289, 
97 
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As has been observed by Tek Chand J. in his learned 
judgment in Msi. Lachmi v. Mst. Bhuli(}) mentioned 
above, the determining factor is not the decree but the 
matter in controversy. As he puts it later in his judg- 
ment, the estoppel is not created by the decree but it 
can only be created by the judgment. The question of 
ves judicata arises only when there are two suits. Even 
when there are two suits, it has been held that a deci- 
sion given simultaneously cannot be a decision in the 
former suit. When there is only one suit, the question 
of ves judicata does not arise at all and in the present 
case, both the decrees are in the same case and based 
on the same judgment, and the matter decided concerns 
the entire suit. As such, there is no question of the 
application of the principle of ves judicata. The same 
judgment cannot remain effective just because it was 
appealed against with a different number or a copy of 
it was attached to a different appeal. ‘he two decrees 
in substance are one. Besides, the High Court was 
wrong in not giving to the appellants the benefit of 
section 5 of the Limitation Act because there was con- 
flict of decisions regarding this question not only in the 
High Court of the State but also among the different 
High Courts in India. 

The learned counsel for the appellants cited in sup- 
port of his arguments the decision given in Appa v. 
Kachai Bayyan Kutti(*), which is on all fours with the 
present case. 

We are, therefore, of the opinion that these appeals 
should be allowed and the case remanded tothe High 
Court for decision on the merits of the case. Costs of 
these appeals will abide the result of the case. 


Appeals allowed. 


{1} A.ILR. 1927 Lah. 289, (2) A.I.R. 1932 Mad. 689. 
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CHINTAMAN RAO 
v. 
THE STATE OF MADHYA PRADESH 


RAM KRISHNA 
v. 
THE STATE OF MADHYA PRADESH 


[SHRI HARILAL KaniA, C.J., MEHR CHAND MAHAJAN, 
MUKHERJEA, Das and CHANDRASEKHARA AIYAR JJ.] 


Central Provinces and Berar Regulation of Manufacture of 
Bidis (Agricultural Purposes) Act (LXIV of 1948), ss. 3, 4—Law 
prohibiting bidi manufacture during agricultural season—Validity 
—Restriction of fundamental right to carry on trade or business— 
Reasonableness of restrictions—Test of reasonableness—Jurisdiction 
of court to consider whether restrictions are reasonable—Constitution 
of India, 1950, Art. 19(1)(g), 19(6). 


The Central Provinces and Berar Regulation of Manufacture 
of Bidis (Agricultural Purposes) Act, LXIV of 1948, a law which 
was in force at the commencement of the Constitution of India, 
provided that “ the Deputy Commissioner may by notification fix 
@ period to be an agricultural season with respect to such villages 
as may be specified therein” and that “the Deputy Commis. 
sioner may by general order which shall extend to such villages 
as he may specify, prohibit the manufacture of bidis during the 
agricultural season.’ The Act provided further that “ no person 
residing in a village specified in such order shall during the agri- 
cultural season engage himself in the manufacture of bidis, and 
no manufacturer shall during the said season employ any person 
for the manufacture of bidis.’’ Amn order was issued by the 
Deputy Commissioner under the provisions of the Act forbidding 
all persons residing in certain villages from engaging in the 
manufacture of bidis during a particular season. A manufacturer 
of bidis and an employee in a bidi factory residing in one of the 
said villages applied under Art. 32 of the Constitution for a writ 
of mandamus alleging that since the Act prohibited the petitioners 
from exercising their fundamental right to carry on their trade 
or business which was guaranteed to them by el. (1) (g) of Art. 19 
of the Constitution, the Act waa void: 

Heid, {i) that the object of the statute, namely, to provide 
measures for the supply of adequate labour for agricultural pur- 
poses in bidi manufacturing areas of the Province could well 
have been achieved by legislation restraining the employment of 
agricultural labour in the manufacture of bidis during the agricul- 
tural season without prohibiting altogether the manufacture of 
bidig. As the provisions of the Act had no reasonable relation 
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to the object in view, the Act was not a law imposing “reascnable 
restrictions” within the meaning of cl. (6) of Art. 19 and was 
therefore void. 

(ii) The law even to the extent that it could be said to 
authorize the imposition of restrictions in regard to agricultural 
labour cannot be held to be valid because the language employed 
was wide enough to cover restrictions both within and without 
the limits of constitutionally permissible legislative action affect- 
ing the right, and so long as the possibility of its being applied 
for purposes not sanctioned by the Constitution cannot be ruled 
out, it must be held to be wholly void. 

The phrase “reasonable restriction” connotes that the limi- 
tation imposed on a person in enjoyment of the right should not 
be arbitrary or of an excessive nature, beyond what is required in 
the interests of the public. The word “ reasonable” implies in- 
telligent care and deliberation, that is, the choice of a course 
which reason dictates. Legislation which arbitrarily or exces- 
sively invades the right cannot be said to contain the quality of 
reasonableness and unless it strikes a proper balance between 
the freedom guaranteed in Art. 19(1) (g) and the social control 
permitted by cl. (6) of Art. 19, if must be held to be wanting in 
that quality. 

Held also, that the determination by the Legislature of what 
constitutes a reasonable restriction is not final and conclusive. 
The Supreme Court has power to consider whether the restric- 
tions imposed by the Legislature are reasonable within the 
meaning of Art. 19, cl. \6) 9nd to declare the law void if in its 
opinion the restrictions are not reasonable. 


ORIGINAL JURISDICTION: Petitions Nos. 78 and 79 
of 1950. 


Application under article 32 of the Constitution of 
India for a writ of mandamus. 


G. N. Joshi, for the petitioners. 
S. M. Sikri, for the respondent. 


1950. November 8. The judgment of the Court 
was delivered by 


MauAJAN J.—These two applications for enforce- 
ment of the fundamental right guaranteed under article 
19 (1) (g) of the Constitution of India have been made 
by a proprietor and an employee respectively of a bidi 
manufacturing concern of District Sagar (State of 
Madhya Pradesh). Itis contended that the law in 
force in the State authorizing it to prohibit the manu- 
facture of bidis in certain villagesincluding the one 


S.C.R. SUPREME COURT REPORTS 76} 


wherein the applicants reside is inconsistent with the 
provisions of Part III of the Constitution and is conse- 
quently void. 

The Central Provinces and Berar Regulation of 
Manufacture of Bidis (Agricultural Purposes) Act, 
LXIV of 1948, was passed on 19th October 1948 and 
was the law in force in the State at the commencement 
of the Constitution. Sections 3 and 4of the Act are 
in these terms:— 

«3. The Deputy Commissioner may by notification 
fix a period to be an agricultural season with respect 
to such villages as may be specified therein. 

4. (1) The Deputy Commissioner may, by general 
order which shallextend to such villages as he may 
specify, prohibit the manufacture of bidis during the 
agricultural season. 

(2) No person residing in a village specified in 
such order shall during the agricultural season engage 
himself in the manufacture of bidis, and no manu- 
facturer shail during the said season employ any person 
for the manufacture of bidis.”’ 

On the 13th June 1950 an order was issued by the 
Deputy Commissioner of Sagar under the provisions of 
the Act forbidding all persons residing in certain vil- 
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lages from engaging in the manufacture of bidis. On’ 


the 19th June 1950 these two petitions were presented 
to this Court under article 32 of the Constitution 
challenging the validity of the order as it prejudicially 
affected the petitioners’ right of freedom of occupation 
and business. During the pendency of the petitions 
the season mentioned in the order of the 13th June ran 
out. A fresh order for the ensuing agricultural 
season - 8th October to 18th November 1950—was 
issued on 29th September 1950 in the same terms. 
This order was also challenged in a supplementary 
petition. 

Article 19 (1) (g) runs as follows :— 

‘ All citizens shall have the right to practise any 
profession, or to carry on any occupation, trade or 
business.” 
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The article guarantees freedom of occupation and 
business. The freedom guaranteed herein is, however, 
subject to the limitations imposed by clause (6) of 
article 19. That clause is in these terms :— 

‘‘ Nothing in sub-clause (g) of the said clause shall 
affect the operation of any existing law in so far as it 
imposes, or prevent the State from making any law 
imposing, in the interests of the general public, reason- 
able restrictions on the exercise of the right conferred 
by the said sub-clause, and, in particular, nothing in 
the said sub-clause shali affect the operation of any 
existing law in so far as it prescribes or empowers any 
authority to prescribe, or prevent the State from 
making any law prescribing or empowering any 
authority to prescribe, the professional or technical 
qualifications necessary for practising any profession 
or carrying on any occupation, trade or business.”’ 

The point for consideration in these applications is 
whether the Central Provinces and Berar Act LXIV of 
1948 comes within the ambit of this saving clause or 
is in excess of its provisions. The learned counsel for 
the petitioners contends that the impugned Act does 
not impose reasonable restrictions on the exercise of 
the fundamental right in the interests of the general 
public but totally negatives it. In order to judge the 
validity of this contention it is necessary to examine 
the impugned Act and some of its provisions. In the 
preamble to the Act, it is stated that it has been 
enacted to provide measures for the supply of adequate 
labour for agricultural purposes in bidi manufacturing 
areas. Sections 3 and 4 cited above empower the 
Deputy Commissioner to prohibit the manufacture of 
bidis during the agricultural season. The contravention 
of any of these provisions is made punishable by 
section 7 of the Act, the penalty being imprisonment 
for a term which may extend to six months or with 
fine or with both. It was enacted to help in the grow 
more food campaign and for the purpose of bringing 
under the plough considerable areas of fallow land. 

The question for decision is whether the statute 
under the guise of protecting public interests arbitrarily 
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interferes with private business and imposes unreason- 
abie and unnecessarily restrictive regulations upon 
lawful occupation ; in other words, whether the total 
prohibition of carrying on the business of manufacture 
of bidis within the agricultural season amounts toa 
reasonable restriction on the fundamental rights men- 
tioned in article 19 (1) (g) of the Constitution. Unless 
it is shown that there is a reasonable relation of the 
provisions of the Act to the purpose in view, the right 
of freedom of occupation and business cannot be 
curtailed by it. 

The phrase ‘‘ reasonable restriction ’’ connotes that 
the limitation imposed ona person in enjoyment of 
the right should not be arbitrary or of an excessive 
nature, beyond what is required in the interests of the 
public. The word ‘‘reasonable”’ implies intelligent 
care and deliberation, that is, the choice of a course 
which reason dictates. Legislation which arbitrarily 
or excessively invades the right cannot be said to con- 
tain the quality of reasonableness and unless it strikes 
a proper balance between the freedom guaranteed in 
article 19 (1) (g) and the social control permitted by 
clause (6) of article 19, it must be held to be wanting 
in that quality. 

Clause (6) in the concluding paragraph particularizes 
certain instances of the nature of the restrictions that 
were in the mind of the constitution-makers and which 
have the quality of reasonableness. They afford a 
guide to the interpretation of the clause and illustrate 
the extent and nature of the restrictions which 
according to the statute could be imposed on the 
freedom guaranteed in clause (g). The statute in sub- 
stance and effect suspends altogether the right 
mentioned in article 19 (1) (g) during the agricultural 
seasons and such suspension may lead to such 
dislocation of the industry as to prove its ultimate ruin. 
The object of the statute is to provide measures for 
the supply of adequate labour for agricultural pur. 
poses in bidi manufacturing areas of the Province and 
it could well be achieved by legislation restraining the 
employment of agricultura] labour in the manufacture 


ay oe ee 
Ee 


1950 
Chiniaman Rao 
¥. 

The State of 
Madhya 
Pradesh, 


Mahajan J. 


764 SUPREME COURT REPORTS [1950] 


1950 of bidis during the agricultural season. Even in point 
ie of time a restriction may well have been reasonable if 
Chinfaman “2° +t amounted toa regulation of the hours of work in the 
The Stateoy Dusiness. Such legislation though it would limit the 
Madhya field for recruiting persons for the manufacture of bidis 
Pradesk and regulate the hours of the working of the industry, 
ere would not have amounted to a complete stoppage of the 
vane “- business of manufacture and might well have been 
i within the ambit of clause (6). The effect of the pro- 
' visions of the Act, however, has no reasonable relation 
to the object in view but is so drastic in scope that it 

,; goes much in excess of that object. Not only are the 
provisions ofthe statute in excess of the requirements 
' of the case but the language employed prohibits a 
manufacturer of bidis from employing any person in 
his business, no matter wherever that person may be 
residing. In other words, a manufacturer of bidis 
residing in this area cannot import labour from neigh- 
bouring places in the district or province or from out- 
side the province. Such a prohibition on the face of it 

is of an arbitrary nature inasmuch as it has no relation 
whatsoever to the object which the legislation seeks to 
achieve and as such cannot be said to be a reasonable 
restriction on the exercise of the right. Further the 
statute seeks to prohibit all persons residing in the 
notified villages during the agricultural season from 
engaging themselves in the manufacture of bidis. It 
cannot be denied that there would be a number of 
infirm and disabled persons, a number of children, old 
women and petty shop keepers residing in these 
villages who are incapable of being used for agricultural 
labour. All such persons are prohibited by law from 
engaging themselves in the manufacture of bidis; and 
are thus being deprived of earning their livelihood. 
It is a matter of common knowledge that there are 
certain classes of persons residing in every village who 
do not engage in agricultural operations. They and 
their womenfolk and children in their leisure hours 
supplement their income by engaging themselves in 
bidi business. There seems no reason for prohibiting 
them from carrying on this occupation. The statuteas 
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it stands, not only compels those who can be engaged 
in agricultural work from not taking to other avoca- 
tions, but it also prohibits persons who have no connec- 
tion or relation to agricultural operations from engaging 
in the business of bidi making and thus earning their 
livelihood. These provisions of the statute, in our 
opinion, cannot be said to amount to reasonable restric- 
tions on the right of the applicants and that being so, 
the statute is not in conformity with the provisions of 
Part III of the Constitution. The law even to the 
extent that it could be said to authorize the imposition 
of restrictions in regard to agricultural Jabour cannot be 
held valid because the language employed is wide 
enough to cover restrictions both within and without 
the limits of constitutionally permissible legislative 
action affecting the right. So long as the possibility 
of its being applied for purposes not sanctioned by 
the Constitution cannot be ruled out, it must be held 
to be wholly void. 

Mr. Sikri for the Government of Madhya Pradesh 
contends that the legislature of Madhya Pradesh was 
the proper judge of the reasonableness of the restric- 
tions imposed by the statute, that that legislature alone 
knew the conditions prevailing in the State and it alone 
could say what kind of legislation could effectively 
achieve the end in view and would help in the grow 
more food campaign and would help for bringing in 
fallow land under the plough and that this Court sit- 
ting at this great distance could not judge by its own 
yardstick of reason whether the restrictions imposed in 
the circumstances of the case were reasonable or not. 
This argument runs counter to the clear provisions of 
the Constitution. The determination by the legis- 
lature of what constitutes a reasonable restriction is 
not final or conclusive ; it is subject to the supervision 
by this Court. In the matter of fundamental rights, 
the Supreme Court watches and guards the rights 
guaranteed by the Constitution and in exercising its 
functions it has the power to set aside an Act of the 
Legislature if it is in violation of the freedoms guaran- 
teed by the Constitution, We are therefore of opinion 
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1950 that the impugned statute does not stand the test of 
bis spice pel reasonableness and is therefore void. 


; The result therefore is that the orders issued by the 
The Stateof Deputy Commissioner on 13th June 1950 and 26th 
Madhya — September 1950 are void, inoperative and ineffective. 
Pradesh. We therefore direct the respondents not to enforce the 
Mahajan J. Provisions contained in section 4 of the Act against the 
petitioners in any manner whatsoever. The petitioners 
will have their costs of these proceedings in the two 

petitions. 

Petitions allowed. 


Agent for the petitioners in Nos. 78 and 79: 
Rajinder Narain. 


Agent for the respondent in Nos. 78 and 79: 
P. A, Mehta, 
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: v. 
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[Saryip Fazi ALI, MUKHERJEA and CHANDRA- 
SEKHARA AIYAR JJ.] 


Hindu Law—Gift to female owner—Construction—Gift for 


maintenance —Estate conveyed, whether absolute or limited —-Use of 
the word © Malik’, effect of. 


In construing a document whether in English or in verna- 
cular the fundamental rule is to ascertain the intention from the 
words used; the surrounding circumstances are to be considered 
but that is only for the purpose of finding out the intended 
meaning of the words which have actually been employed. 

To convey an absolute estate to a Hindu female, no express 
power of alienaticn need be given; it is enough if words of such 
amplitude are used as would convey full rights of ownership. 

The term ‘Malik’ when used in a will or other document as 
descriptive of the position which a devisee or donee is intended to 
hold, has been held apt to describe an owner possessed of full 
proprietory rights, including a full right of alienation, unless there 
is something in the context or in the surrounding circumstances 


to indicate that such full proprietory rights were not intended to 
be conferred, 
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Hindu Law—Gift to female owner—Construction—Gift for 


maintenance —Estate conveyed, whether absolute or limited —-Use of 
the word © Malik’, effect of. 


In construing a document whether in English or in verna- 
cular the fundamental rule is to ascertain the intention from the 
words used; the surrounding circumstances are to be considered 
but that is only for the purpose of finding out the intended 
meaning of the words which have actually been employed. 

To convey an absolute estate to a Hindu female, no express 
power of alienaticn need be given; it is enough if words of such 
amplitude are used as would convey full rights of ownership. 

The term ‘Malik’ when used in a will or other document as 
descriptive of the position which a devisee or donee is intended to 
hold, has been held apt to describe an owner possessed of full 
proprietory rights, including a full right of alienation, unless there 
is something in the context or in the surrounding circumstances 


to indicate that such full proprietory rights were not intended to 
be conferred, 
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The mere fact that a gift of property is made for the support 
and maintenance of a female relation could not be taken to be a 
prima facie indication of the intention of the donor, that the 
donee was to enjoy the property only during her life-time. The 
extent of interest, which the donee is to take, depends upon the 
intention of the donor as expressed by the language used, and if 
the dispositive words employed in the document are clear and 
unambiguous and import absolute ownership, the purpose of the 
grant would not, by itself, restrict or cut down the interest. The 
desire to provide maintenance or residence of the donee would 
only show the motive which prompted the donor to make the gift, 
but it could not be read as 3 measure of the extent of the gift. 

Where a Hindu died leaving two widows, a widowed daughter- 
in-law and a daughter’s son, and a relative of the family acting as 
guardian of the daughter's son’s son who was then the nearest 
reversioner got a relinquishment deed from the daughter-in-law 
renouncing all her claims to the estate and in return executed a 
deed of ‘tamliknama’ to her with respect to certain properties 
which ran ag follows: 

“T have therefore, of my own accord and free will, without 
any compulsion or coercion on the part of any one else while in 
my proper senses made a Tamlik of a double-storied pucca built 
SHOP... ...4+ and a house and a kothri in Etawah......,..worth 
Rs. 8,000 for purposes of residence of the Musammas (the 
daughter-in-law) owned by the minor aforesaid......... which at 
present stands let out on rent to Sunder Lal, brother of 
Mst. Meria aforesaid.........in favour of Mst. Meria aforesaid, 
widow of Chhedi Lal and made her the owner (Malik) ”: 

Heid, that there was nothing in the context of the document 
or in the surrounding circumstances which would displace the 
presumption of full proprietory rights which the use of the words 

Malik’ is apt ordinarily to convey and the daughter-in-law 
obtained under the gift deed a full heritable and transferable title 
to the properties conveyed thereby. 


Rajendra Prasad v. Gopal Prasad (57 J.A- 296), Kollani Koer 
y. Luchmee Parsad (24 W.R. 395), Tagore v. Tagore (I.A. Supp. 47) 
Sasiman Chaudhurain vy. Shib Narayan (49 IA. 25), Biswanath 
Prasad v. Chandrika (60 I.A. 56) relied on. 


Raja Ram Baksh v. Arjun (60 L.A. 66), Woodayaditta Deb y. 

Mukoond (22 W.R. 229) distinguished. 

APPELLATE JURISDICTION: Civil Appeal No. LIX 
of 1949. 
_ Appeal from the judgment of the Allahabad High 
Court (Verma and Yorke JJ.) dated 6th September, 
1943 in First Appeal No. 3 of 1940. 

P. L. Banerjee (B. Banerjee, with him), for the 
appellant. 
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S. P. Sinha (N.C. Sen, with him), for the res- 
pondents. 


1950. November 14. The court delivered judgment 
as follows :— 


MUKHERJEA J.—This appeal is directed against an 
appellate judgment of a Division Bench of the Allaha- 
bad High Court dated September 6, 1943, by which 
the learned Judges reversed a decision of the 
Civil Judge, Etawah, made in Original Suit No. 28 
of 1936. 

The suit was one commenced by the plaintiff, who 
is respondent No.1 in this appeal, for recovery of 
possession of two items of immovable property—one, a 
residential house and other, a shop—both of which are 
situated in the town of Etawah. The properties 
admittedly formed part of the estate of one Mangal 
Sen who died sometime towards the end of the last 
century, leaving behind him, as his heirs, his two 
widows, Mst. Mithaniand Mst. Rani. Mangal Sen 
hada son named Chhedi Lal and a daughter named 
Janki Kuar born of his wife Mst. Rani, but both of 
them died during his lifetime. Chhedi Lal had no 
issue and he was survived by his widow Mst. Meria, 
while Janki left a son named Thakur Prasad. Janki’s 
husband married another wife and by her got a son 
named Babu Ram. On Mangal Sen’s death, his pro- 
perties devolved upon his two widows, and Mst. Rani 
having died subsequently, Mst. Mithani came to hold 
the entire estate of her husband in the restricted rights 
of a Hindu widow. On 27th November 1919, Mst. 
Mithani surrendered the whole estate of her husband 
by a deed of gift in favour of Thakur Prasad who was 
the nearest reversioner at that time. Thakur Prasad 
died in 1921, leaving a minor son named Nand Lal 
who succeeded to his properties and this Nand Lal is 
the plaintiff in the suit out of which this appeal 
arises. On 27th October 1921, there was a trans- 
action entered into between Babu Ram on his own 
behalf as well as guardian of infant Nand Lalon the 
one hand and Mst. Meria, the widow of Chhedi Lal, on 
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the other, by which two items of property which are 
the subject-matter of the present litigation were con- 
veyed to Meria by a deed of transfer which has been 
described as a Tamliknama; and she on her part 
executed a deed of relinquishment renouncing her 
claims to every portion of the estate left by Mangal 
Sen. It is not disputed that Meria took possession of 
the properties on the basis of the Tamliknama and on 
10th April 1923 she executed a will, by which these 
properties were bequeathed to her three nephews, who 
are the sons of her brother Sunder Lal. Meria died on 
19th June 1924. One Ram Dayal had obtained a 
money decree against Sunder Lal and his three sons, 
and in execution of that decree the properties in suit 
were attached and put up to sale and they were 
purchased by Ram Dayal himself on 30th January 
1934. On Ist June 1986, the present suit was institut- 
ed by Nand Lal and he prayed for recovery of posses- 
sion of these two items of property on the allegation 
that as they were given to Mst. Meria for her main- 
tenance and residence, she could enjoy the same 
only so long as she lived and after her death, they 
reverted to the plaintiff. Sunder Lal, the brother of 
Meria, was made the first defendant in the suit, and 
his three sons figured as defendants Nos. 2 to 4. 
Defendant No. 5 is a lady named Chimman Kunwar 
in whose favour Sunder La] was alleged to have ex- 
ecuted a deed of transfer in respect of a portion of the 
disputed property. Ram Dayal, the decree-holder 
auction purchaser, died in May 1935 and _ his pro- 
perties vested in his daughter’s son Ram Gopal under 
a deed of gift executed by him in favour of the latter. 
On ist September 1938, Ram Gopal was added as a 
party defendant to the suit on the plaintiff’s applica- 
tion and he is defendant No.6, The two other 
defendants, namely, defendants 7 and 8, who were also 
made parties at the same time, are respectively the 
widow and an alleged adopted son of Ram Dayal. 

The suit was contested primarily by defendant 
No. 6, and the substantial contentions raised by him 
in his written statement were ofa two-fold character. 
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The first and the main contention was that Mst. Meria 
got an absolute title to the disputed properties on the 
strength of the ‘Tamliknama’ executed in her favour 
by the guardian of the plaintiff and after her death, 
the properties passed on to the three sons of Sunder 
Lal who were the legatees under her will. Ram 
Dayal, it was said, having purchased these properties 
in execution of a money decree against Sunder Lal and 
his three sons acquired a valid title to them. The 
other contention raised was that the suit was barred 
by limitation. The trial Judge decided both these 
points in favour of the contesting defendant and dis- 
missed the plaintiff’s suit. On appeal to the High 
Court, the judgment of the Civil Judge was set aside 
and the plaintiff's suit was decreed. 

The defendant No. 6 has now come up on appeal to 
this court and Mr. Peary Lal Banerjee, who appeared 
in support of the appeal, pressed before us both the 
points upon which the decision of the High Court has 
been adverse to his client. 

The first point raised by Mr. Banerjee turns upon 
the construction to be placed upon the document ex- 
ecuted by Babu Ram on his own behalf as well as on 
behalf of Nand Lal then an infant, by which the 
properties in dispute were transferred to Mst. Meria 
by way of a ‘Tamliknama’. The question is whether 
the transferee got, under it, an absolute interest in the 
properties, which was heritable and alienable or was 
it the interest of a life tenant merely. The document 
is by no means a complicated one. It begins by a 
recital of the events under which Nand Lal became 
the sole owner of the properties left by Mangal Sen 
and refers in this connection to the obligation on the 
part of both Babu Ram and Nand Lal to ‘‘support, 
maintain and console’ Mst. Meria, the widow of the 
pre-deceased son of Mangal Sen. The document then 
proceeds to state as follows : 

“T have therefore, of my own accord and free will, 
without any compulsion or coercion on the part of 
any one else while in my proper senses madea JTamlik 
of a double-storied pucca built shop...... and a house 
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and a kothri in Etawah......... worth Rs. 8,000 for 
purposes of residence of the Musammat, owned by the 
minor aforesaid...... which at present stands let out on 
rent to Sunder Lal, brother of Mst. Meria aforesaid 
Renee in favour of Mst. Meria aforesaid, widow of 
Chhedi Lal and made her the owner (Malik). If any 
portion or the whole of the property made a Tamlik of 
for the purpose mentioned above passes out of the 
possession of the Musammat aforesaid on account of 
the claim of Nand Lal minor aforesaid, I and m 
property of every sort shall be responsible and liable 
for the same.”’ 

This document has got to be read along with the 
deed of relinquishment, which is a contemporaneous 
document executed by Meria renouncing all her 
claims to the property left by Mangal Sen. The deed 
of relinquishment like the Tamliknama recites ela- 
borately, with reference to previous events, particular- 
ly to the deed of gift executed by Mst. Mithani in 
favour of Thakur Prasad, the gradual devolution of 
the entire estate of Mangal Sen upon Nand Lal. It 
states thereafter that Babu Ram, as the guardian of the 
minor and also in his own right, ‘has under a Tamlik- 
nama dated this day made a ‘Tamlik’ in my favour of 
a shop along with a Balakhana and a kota for my 
maintenance and a house.......for purpose of my resi- 
dence which are quite sufficient for my maintenance.” 
‘‘T have therefore, of my own accord.”’, the document 
goes on to say, ‘‘ made a relinquishment of the entire 
property aforesaid mentioned in the deed of gift...... 
worth Ks. 25,000. I do covenant and do give in writ- 
ing that I have and shall have no claim to or concern 
with the property......... belonging to the minor’ afore- 
said, nor has the property aforesaid remained subject 
tomy maintenance allowance nor shall I bring any 
claim at any time.”’ The schedule to the instrument, 
jt may be noted, gives alist of all the properties of 
Mangal Sen in respect to which Mst. Mithani executed 
a deed of gift in favour of Thakur Prasad, including 
the twoitems of property covered by the ‘ Tamlik- 
nama’ mentioned.aforesaid. 
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In construing a document whether in English or in 
vernacular the fundamental rule is to ascertain the 
intention from the words used; the surrounding 
circumstances are to be considered, but that is only for 
the purpose of finding out the intended meaning of 
the words which have actually been employed('). In 
the present case the instrument of grant has been des- 
cribed as a ‘Tamliknama’ which means a document 
by which ‘ Maliki’ or ownership rights are transferred 
and the document expressly says that the grantee has 
been made a‘ Malik’ or owner. There are no express 
words making the gift heritable and transferable ; nor 
on the other hand, is there any statement that the 
transferee would enjoy the properties only during her 
life-time and that they would revert to the grantor 
after her death. 

It may be taken to be quite settled that there is no 
warrant for the proposition of law that when a grant 
of an immovable property is made to a Hindu female, 
she docs not get an absolute or alienable interest in such 
property, unless such power is expressly conferred upon 
her. The reasoning adopted by Mr. Justice Mitter of 
the Calcutta High Court in Kollant Koer v. Luchmee 
Parsad(*) which was approved of and accepted by the 
Judicial Committee in a number of decisions, seems to 
me to be unassailable. It was held by the Privy 
Council as early as in the case of Tagore v. Tagore(3) 
that if an estate’ were given toa man without express 
words of inheritance, it would, in the absence of a con- 
flicting context, carry, by Hindu Law, an estate of 
inheritance. This is the general principle of law which 
is recognised and embodied in section 8 of the Transfer 
of Property Act and unless it is shown that under 
Hindu Law a gift to a female means a limited gift or 
carries with it the restrictions or disabilities similar to 
those that exist in a ‘widow’s estate’, there is no justifi- 
cation for departing from this principle. There is 
certainly no such provision in Hindu Law and no text 
could be supplied in support of the same. 


(1) Vide Rajendra Prasad v, Gopal Prasad, 57 1.A. 296, 
(2) 24 W.R, 395, (3) L.R.T,A. Supp, 47 at 65, 
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The position, therefore, is that to convey an absolute 
estate to a Hindu female, no express power of aliena- 
tion need be given; it is enough if words are used of such 
amplitude as would convey full rights of ownership. 

Mr. Banerjee naturally lays stress upon the descrip- 
tion of the document as ‘Tamliknama’ and the use of 
the word ‘ Malik’ or owner in reference to the interest 
which it purports to convey to the transferee. The 
word ‘ Malik’ is of very common use in many parts of 
India and it cannot certainly be regarded as a techni. 
cal term of conveyancing. In the language of the 
Privy Council, the term ‘Malik’ when used in a will or 
other document “ as descriptive of the position which 
a devisee or donee is intended to hold, has been held 
apt to describe an owner possessed of full proprietory 
rights, including a full right of alienation, unless there 
is something in the context or in the surrounding 
circumstances to indicate that such full proprietory 
rights were not intended to be conferred(’).’’ This I 
think to be a perfectly correct statement of law and I 
only desire to add that it should be taken with the 
caution which the Judicial Committee uttered in 
course of the same observation that ‘‘the meaning of 
every word in an Indian document must always depend 
upon the setting in which it is placed, the subject to 
which it is related and the locality of the grantor from 
which it receives its true shade of meaning.” 

The question before us, therefore, narrows down to 
this as to whether in the present case there is anything 
in the context of these two connected instruments or in 
the surrounding circumstances to cut down the full 
proprietory rights that the word ‘Malik’ ordinarily 
imports. 

The High Court in reaching its decision adverse to 
the appellant laid great stress on the fact that the 
grant was expressed to be for maintenance and resi- 
dence of Mst. Meria. This, it is said, would prima 
facie indicate that the grant was to enure for the life- 
time of the grantee. It is pointed out by the learned 

(1) Vide Sasiman Chowdhurain v Shib Narayan, 49 1,4, 25, 35, 
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Judges that the language of the document does not 
show that anybody else besides the lady herself was to 
be benefited by the grant and the indemnity given by 
Babu Ram was also given to the lady personally. It 
is further said that if Meria was given an absolute 
estate in the properties comprised in the ‘Tamliknama’, 
there was no necessity for including these two proper- 
ties again in the deed of relinquishment which she 
executed at the same time. 

I do not think that the mere fact that the gift of 
property is made for the support and maintenance of a 
female relation could be taken to be a prima facie 
indication of the intention of the donor, that the donee 
was to enjoy the property only during her life-time. 
The extent of interest, which the donee is to take, 
depends upon the intention of the donor as expressed 
by the language used, and if the dispositive words 
employed in the document are clear and unambiguous 
and import absolute ownership, the purpose of the 
grant would not, by itself, restrict or cut down the 
interest. The desire to provide maintenance or resi- 
dence of the donee would only show the motive which 
prompted the donor to make the gift, but it could not 
be read as a measure of the extent of the gift. 
This was laid down in clear terms by the Judicial 
Committee in a comparatively recent case which is to 
be found reported in Bishunath Prasad v. Chandrika(’). 
There a Hindu executed a registered deed of gift of 
certain properties in favour of his daughter-in-law for 
the ‘‘ support and maintenance”’ of his daughter-in-law 
and declared that the donee should remain absolute 
owner of the property (malik mustaqil) and pay 
Government revenue. There were no words in the 
document expressly making the interest heritable or 
conferring on the donee the power of making alienation. 
It was held by the Judicial Committee that the donee 
took under the document, an absolute estate with 
powers to make alienation giving title valid after her 
death. In course of the judgment, Lord Blanesburgh 
quoted, with approval, an earlier decision of the 

(1) 601,A. 56. 
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Judicial Committee, where the words “for your mainten- 
ance '’ occurring in a deed of gift were held insufficient 
to cut down to life interest the estate taken by the 
donees. These words, it was said, ‘‘ are quite capable 
of signifying that the gift was made for the purpose of 
enabling them to live in comfort and do not necessarily 
mean that it was to be limited to a bare right of 
maintenance.” 

On behalf of the respondent, reliance was placed 
upon the decision of the Judicial Committee in Raja 
Ram Buksh v. Arjun() in support of the contention 
that in a maintenance grant it is the prima facie inten- 
tion of the gift that it should be for life. In my 
opinion, the decision cited is no authority for the 
general proposition as is contended for by the learned 
Counsel for the respondent, and it is to be read in the 
context of the actual facts of the case which relate to 
grants of a particular type with special features of its 
own. It was a case where a Talukdar made a grant 
of certain villages to a junior member of the joint fami- 
ly for maintenance of the latter. The family was 
governed by the law of primogeniture and the estate 
descended to a single heir. In such cases the usual 
custom is that the junior members of the family, who 
can get no share in the property, are entitled to provi- 
sions by way of maintenance for which assignments of 
lands are generally made in their favour. The extent 
of interest taken by the grantee in the assigned lands 
depends entirely upon the circumstances of the parti- 
cular case, or rather upon the usage that prevails in the 
particular family. In the case before the Privy Coun- 
cil there was actually no deed of transfer, It was an 
oral assignment made by the Talukdar, and the 
nature of the grant had to be determined upon the 
recitals of a petition for mutation of names made 
to the Revenue Department by the grantor after the 
verbal assignment was made and from other facts 
and circumstances of the case. The case of Woodoya. 
ditta Deb v. Mukoond(*), which was referred to and 
_relied upon in the judgment of the Privy Council, was 


(1) 28 TA, 1, (2) 22 W, R, 229. 


1950 


— 


Ram Gopal 
v. 


Nand Lal and 
Oihers. 


Mukherjea J. 


1950 


Ram Gopal 


v. 
Nand Lal and 
Others, 


Mukherjea J. 


776 SUPREME COURT REPORTS {1950} 


also a case of maintenance or khor phos grant made in 
favour of a junior member of the family, where the 
estate was impartible and descended under the rules of 
primogeniture. It was held in that case that such 
grants, the object of which was to make suitable pro- 
visions for the immediate members of the family, 
were by their very nature and also under the custom 
of the land resumable by the zemindar onthe death 
of the grantee, as otherwise the whole zemindary 
would be swallowed up by continual demands. This 
principle has obviously no application to cases of the 
type which we have before us and it was never so 
applied by the Privy Council, as would appear from 
the decision referred to above. 

The learned Counsel for the plaintiff respondent 
drew our attention in this connection, to the fact that 
the properties given by the ‘Tamliknama’ were valued 
at Rs. 8,000, whereas the entire estate left by Mangal 
Sen was worth Rs. 25,000 only. It is argued that the 
transfer of nearly one-third of the entire estate in 
absolute right to one who was entitled to maintenance 
merely, is, on the face of it, against probability and 
common sense. I donot think that, on the facts of 
this case, any weight could be attached to this argu- 
ment. In the first place, it is to be noted that whatever 
might have been the actual market value of the 
properties, what the widow got under the Tamliknama 
was a residential house and a shop, and the shop was 
the only property which fetched any income. This 
shop, it appears, was all along in possession of Sunder 
Lal, the brother of Meria, and the rent, which he paid ° 
or promised to pay in respect of thesame, was only 
Rs. 12a month. So from the income of this property 
it was hardly possible for Meria to have even a bare 
maintenance, and this would rather support the 
inference that the properties were given to her abso- 
lutely and not for enjoyment merely, so long as she 
lived. 

But what is more important is, that the object of 
creating these two documents, as the surrounding cir- 
cumstances show, was not merely to make provision 
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fur the maintenance of Mst. Meria ; the other and the 
more important object was to perfect the title of Nand 
Lal to the estate left by Mangal Sen and to quiet all 
disputes that might arise in respect of the same. It 
may be that Mst. Meria could not, in law, claim any. 
thing more than a right to be maintained out of the 
estate of her deceased father-in-law. But it is clear 
that whatever her legal rights might have been, Nand 
Lal’s own position as the sole owner of the properties 
left by Mangal Sen was not altogether undisputed or 
free from any hostile attack. As has been said already, 
Sunder Lal, the brother of Meria, was in occupation of 
the double-storied shop from Jong before the Tamlik- 
nama was executed and Meria got any legal title to 
it. It appears from the record that in 1920 a suit was 
instituted on behalf of the infant Nand Lal for evicting 
Sunder Lal from the shop and the allegation in the 
plaint was that Sunder Lal was occupying the property 
as a tenant since the time of Mst. Mithani by taking 
a settlement from her. Sunder Lal in his written 
statement filed in that suit expressly repudiated the 
allegation of tenancy and also the title of Nand Lal 
and openly asserted that it was Mst. Meria who was 
the actual owner of Mangal Sen’s estate. The suit 
ended in a compromise arrived at through the medium 
of arbitrators and the result was that although Sunder 
Lal admitted the title of the plaintiff, the latter had to 
abandon the claims which were made in the plaint for 
rents, costs and damages. Sunder Lal continued to be 
in occupation of the shop and executed a rent agree- 
ment in respect of the same in favour of Nand Lal 
promising to pay arent of Rs. 12 per month. A few 
months later, the Tamliknama was executed and this 
shop along with the residential house were given to 
Meria in malzkt right. The recitals in both the Tamlik- 
nama and the deed of relinquishment clearly indicate 
that the supreme anxiety on the part of. Babu Ram, 
who was trying his best to safeguard the interests of 
the minor, was to put an end to all further disputes 
that might be raised by or on behalf of Mst. Meria 
with regard to the rights of Nand Lal to the properties 
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of Mangal Sen and to make his title to the same 
absolutely impeccable. That seemsto be the reason 
why Meria was given a comparatively large portion of 
the properties left by Mangal Sen which would enable 
her to live in comfort and her interest was not limited 
toa bare right of maintenance. It is significant to 
note that the shop room, which was all along in 
possession of Sunder Lal, was included in this Tamlik- 
nama and soon after the grant was made, Sunder Lal 
executed a rent agreement in respect of the shop in 
favour of Mst. Meria acknowledging her to be the 
owner of the property. 

It is true that the document does not make any 
reference to the heirs of Meria, but that is not at all 
necessary, nor is it essential that any express power 
of alienation should be given. The word “ Malik’ is 
too common an expression in this part of the country 
and its meaning and implications were fairly well 
settled by judicial pronouncements long before the 
document was executed. If really the grantee was 
intended to have only a life interest in the properties, 
there was no lack of appropriate words, perfectly well 
known in the locality, to express such intention. 


The High Court seems to have been influenced to 
some extent by the fact that in the Tamliknama there 
was a guarantee given by Babu Ram to Meria herself 
and to no one else agreeing to compensate her in case 
she was dispossessed from the properties at the 
instance of Nand Lal. This covenant in the document 
was in the nature of a personal guarantee given by 
Babu Ram to Mst. Meria for the simple reason that 
the property belonged to an infant and it was as 
guardian of the minor that Babu Ram was purporting 
to act. It was too much to expect that Babu Ram 
would bind himself for all time to come and givea 


* guarantee to the future heirs of Meria as well. Probably 


no such thing was contemplated by the parties and no 
such undertaking was insisted upon by the other side. 
But whatever the reason might be which led to the 
covenant being expressed in this particular form, I do 
not think that it has evena remote bearing on the 
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question that arises for our consideration in the present 
case. It is of no assistance to the plaintiff in support 
of the construction that is sought to be put upon the 
document on his behalf. 

Iam also not atall impressed by. the other fact 
referred to in the judgment of the High Court that if 
the properties were given to Meria in absolute right, 
there was no necessity for including them again in the 
schedule to the deed of relinquishment which Meria 
executed. I fail to see how the inclusion of the proper- 
ties in the deed of relinquishment would go to indicate 
that Meria’s rights to these properties were of a 
restricted and not an absolute character. It is after all 
a pure matter of conveyancing and the two documents 
have to be read together as parts of one and the same 
transaction. Under the ‘ Tamliknama’, Meria got two 
properties in absolute right out of the estate of Mangal 
Sen. By the deed of relinquishment, she renounced her 
claim for maintenance in respect of all the properties 
left by Mangal Sen including the two items which she 
got under the ‘Tamliknama’. After the ‘ Tamliknama’ 
was executed in her favour, there was no further 
question of her claiming any right of maintenance in 
respect of these two items of property. She became 
the absolute owner thereof in exchange of her rights of 
maintenance over the entire estate and this right of 
maintenance she gave up by the deed of relinquish- 
ment. On a construction of the entire document, my 
conclusion is that there is nothing in the context of the 
document, or in the surrounding circumstances which 
would displace the presumption of full proprietory 
tights which the use of the word ‘ Malik’’ is apt 
ordinarily to convey. The first contention of the 
appellant, therefore, succeeds and in view of my 
decision on this point, the second question does not 
arise for determination at all. 

The result is that the appeal is allowed, the judgment 
and decree of the High Court are set aside and those of 
the trial Judge restored. The defendant No. 6 will have 
his costs from the plaintiff in all the courts. There will 
be no order for costs as regards the other parties. 
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Faz Ai J.—I agree with the judgment delivered 
by my learned brother, Mukherjea J. 


CHANDRASEKHARA AIYAR J.—During the hearing of 
the appeal I entertained doubts whether the view taken 
by the High Court was not correct. But on further 
consideration, I find that it cannot be maintained, 
having regard to the terms of the ‘ Tamliknama’ 
(deed of transfer) in favour of Musammat Meria and 
the context in which it came into existence. The name 
of the document or deed does not very much matter. 
Though the word ‘ malik’ is not a term of art, it has 
been held in quite a large number of cases, decided 
mostly by the Judicial Committee of the Privy Council, 
that the word, as employed in Indian documents, 
means absolute owner and that unless the context 
indicated a different meaning, its use would be sufficient 
to convey a full title even without the addition of the 
words, ‘heirs’, or ‘son’, ‘grandson’ and ‘great 
grandson’, Of course, if there are other clauses in the 
document which control the import of the word and 
restrict the estate to a limited one, we must give the 
narrower meaning ; otherwise the word must receive’ 
its full significance. Especially is this so, when the 
rule of interpretation laid down in Mohammed Shamsul 
v. Sewak Ram/(') has come to be regarded as unsound. 

The language employed in the ‘Tamliknama’ 
(Ex. II) is almost similar to the language of the deeds 
construed in Bhaidas Shivdas v. Bat Gulab & Another(?) 
and Bishunath Prasad Singh v. Chandika Prasad 
Kumari and Others(*) where it was held that an absolute 
estate was conveyed. 

I agree that the judgment and decree of the High 
Court should be set aside and that the decree of the 
trial Judge should be restored with costs to the appel- 
lant in all the Courts.’ 


Appeal allowed. 


Agent for the appellant: R.K.Kuba. 
Agent for the respondents: S. P. Varma. 


) LB. 27,4. 7. (@) 49 LA. 1. (8) 60 TA. 66; 
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SARJU PERSHAD 
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RAJA JWALESHWARI PRATAP NARAIN 
SINGH AND OTHERS 


fSaryip Faz~ ALi, MEHR CHAND MAHAJAN and 
MUKHERJEA JJ.] 


Practice—Appellate court—Finding of fact depending on credi- 
bility of witnesses—Interference—Correct principle. 

When there is conflict of oral evidence of the parties on any 
matter in issue and the decision hinges upon the credibility of the 
witnesses, then unless there is some special feature about the 
evidence of a particular witness which has escaped the trial 
judge's notice or there isa suiticient balance of improbability to 
displace his opinion as to where the credibility lies, the appel- 
late court should not interfere with the finding of the trial judge 
on a question of fact. 

Tt would not detract from the value to be attached to a trial 
judge’s finding of fact if the judge does not expressly base his 
conclusion upon the impressions he gathers from the demeanour 
of witnesses. 

The rule is, however, only a rule of practice and doos not 
mean that the court of, first instance can be treated ag infallible 
in determining which side is telling the truth or is refraining 
from exaggeration. 

[Where the High Court reversed a finding of fact arrived at 
by the trial court depending on oral evidence on the ground that 
the rule that the appellate court should be slow to differ from 
the conclusions arrived at by the trial judge who had seen and 
heard the witnesses did not apply to the case as the trial judge 
did not base his conclusions on the impressions created in his 
mind by the witnesses who deposed before him, but upon the 
inherent improbability of the circumstances deposed to, the 
Supreme Court held that the High Court’s approach to the case 
was not proper and, after weighing the whole evidence in the 
case, reversed the finding of the High Court.) 

W. C. Macdonald v. Fred Latimer (A.LR. 1929 P.C. 16 at 
p. 18), Watts v. Thomas ({1947] A.C, 484 at p. 486), Saravecraswami 
v. Talluri (AIR. 1949 P. C. 39), Netherlandsche Handel 
Maatschappij v. R. M. P. Chettiar Firm and Others (A.I.R. 1929 
P.C. 202, 205), referred to. 

APPELLATE JURISDICTION: Civil Appeal No. LXX 
of 1949. 

Appeal from the judgment of the Allahabad High 
Court (Verma and Yorke JJ.) dated the 22nd April, 
1943. 
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M. C. Setalvad, Attorney-General for India (Sn 
Narain Andley, with him), for the appellant. 

P. L. Banerjee (H. J. Umrigar, with him), for the 
respondents. 


1950. November 14. The judgment of the Court 
was delivered by 


MUKHERJEA J.—This is an appeal against a judg- 
ment and decree of a Division Bench of the Allahabad 
High Court dated April 22, 1943, which reversed on 
appeal those of the Civil Judge of Basti dated 6th 
of November 1939. 

The suit, out of which the appeal arises, was com- 
menced by the plaintiff, whose successor the present 
appellant is, to recover a sum of Rs. 11,935 by enforce- 
ment ofa simple mortgage bond. The mortgage deed 
is dated the 8th of March 1926 and was executed by 
Raja Pateshwari Partap Narain Singh, the then holder 
of Basti Raj which is an impartible estate governed by 
the rule of primogeniture, in favour of Bhikhiram Sahu, 
the father of the original plaintiff Ramdeo, to secure a 
loan of Rs. 5,500 advanced by the mortgagee on 
hypothecation of certain immovable properties apper- 
taining to the estate of the mortgagor. The loan 
carried interest at the rate of 9 per cent. per annum 
and there was a stipulation to pay the mortgage money 
within one year from the date of the bond. The 
mortgagor and the mortgagee were both dead at the 
time when the suit was instituted, and the plaintiff in 
the action was Ramdeo Sahu, the son and heir of the 
mortgagee, while the principal defendant was the eldest 
son of the mortgagor who succeeded to the Basti estate 
under the rule of primogeniture. It was stated in the 
plaint that absolutely nothing was paid by the mort- 
gagor or his successor towards the mortgage dues and 
the plaintiff claimed the principal amount of Rs. 5,500 
together with interest at the rate of 9 per cent. per 
annum up to the date of the suit. 

A number of pleas were taken by the contesting 
defendant in answer to the plaintiff's claim, most of 
which are not relevant for our present purpose. The 


A 
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substantial contentions raised by the defendant were 
of a three-fold character. In the first place, it was 
urged that the document sued upon was not a properly 
attested or validly registered document and could not 
operate as a mortgage instrument inlaw. The second 
contention raised was that there was no consideration 
in support of the transaction, at least to the extent of 
Rs. 2,000, which was represented by items 3 and 4 of 
the consideration clause in the document, The third 
and the last material defence related to a claim for 
relief under the United Provinces Agriculturists’ Relief 
Act. 

The trial Judge held in favour of the defendant on 
the last point mentioned above and negatived his other 
pleas. The result was that he made a preliminary 
decree for sale in favour of the plaintiff for recovery of 
the principal sum of Rs. 5,500 with interest at certain 
rates as are sanctioned by the U. P. Agriculturists’ 
Relief Act ; and agreeably to the provisions of that Act 
the decretal dues were directed to be paid in a number 
of instalments. 

Against this decision, the defendant took an appeal 
to the High Court of Allahabad which was heard by 
a Division Bench consisting of Verma and York JJ. 
The learned Judges reversed the judgment of the trial 
Judge and dismissed the plaintiff’s suit on one ground 
only, vzz., that the bond was not attested in the 
manner required by law and consequently could not 
rank as a mortgage bond ; and as the suit was instituted 
beyond 6 years from the date of the bond, no money 
decree could be claimed by the plaintiff. 

It is against this judgment that the plaintiff has 
come up on appeal to this court, and the main con- 
tention raised by the learned Attorney-General, who 
appeared in support of the appeal, is that in arriving 
atits decision on the question of attestation, the High 
Court approached the matter from a wrong standpoint 
altogether and on the materials in the record it had no 
justification for reversing the findings of the trial court 
on that point. 

The question for our consideration is undoubtedly 
one of fact, the decision of which depends upon the 


— 


Ps 


1950 
Sarju Pershad 
vy, 

Raja 
Jwaleshwari 
Pratap Narain 
Singh & Others, 


Mukherjea J. 


1950 
Sarju Pershad 
v, 

Raja 
Jwaleshwari 
Pratap Narain 
Singh & Others, 


Mukherjea J. 


784 SUPREME COURT REPORTS [1950] 


appreciation of the ora] evidence adduced in the case. 
In such cases, the appellate court has got to bear in 
mind that it has not the advantage which the trial 
Judge had in having-the witnesses before him and of 
observing the manner in which they deposed in court. 
This certainly does not mean that when an appeal lies 
on facts, the appellate court is not competent to reverse 
a finding of fact arrived at by the trial Judge. The rule 
is —and it is nothing more than a rule of practice --that 
when there is conflict of oral evidence of the parties on 
any matter in issueand the decision hinges upon the 
credibility of the witnesses, then unless there is some 
special feature about the evidence of a particular 
witness which has escaped the trial Judge’s notice or 
there is a sufficient balance of improbability to displace 
his opinion as to where the credibility lies, the appel- 
late court should not interfere with the finding of the 
trial Judge on a question of fact('). The gist of the nume- 
rous decisions on this subject was clearly summed up by 
Viscount Simon in Wait v. Thomas(*), and his observa- 
tions were adopted and reproduced in extenso by the 
Judicial Committee in a very recent appeal from the 
Madras High Court(*). The observations are as 
follows: - 


“But if the evidence as a whole can reasonably be 
regarded as justifying the conclusion arrived at at the 
trial, and especially if that conclusion has been arrived 
at on confliciting testimony by a tribunal which saw 
and heard the witnesses, the appellate court will bear 
in mind that it has not enjoyed this opportunity and 
that the view of the trial Judge as to where credibility 
lies is entitled to great weight. This is not to say that 
the Judge of first instance can be treated as infallible 
in determining which side is telling the truth or is 
refraining from exaggeration. Like other tribunals, he 
may go wrong on a question of fact, but it is a cogent 
circumstance that a Judge of first instance, when 


(1) Vido Lord Atkin’s observations in 17. C. Macdonald v. Fred Latimer, 
A.LR. 1929 P.O, 15, 18. 

(2) [1947] A.C. 484, at p, 484, 

(8) Vide Saraveeraswami v. Talluri, A.L.R, 1919 P.C. p. 32, 
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estimating the value of verbal testimony, has the 1550 
advantage (which is denied to Courts of appeal) of dk oes 
having the witnesses before him and observing the °”7* \”""" 
manner in which their evidence is given.”’ Raja 
It isin the light of these observations that we pro. Jwalesiwari 
pose to examine the propriety of the decision of the 7 bang Dk a 
learned Judges of the High Court in the present case. °°?" 8 
It will appear that the mortgage deed besides contain- sruxherjea J. 
ing the signature of the executant, purports to bear the 
signatures of three other persons, two of whom are 
described as attesting witnesses and the third one as 
the scribe. Harbhajan Lal and Jawala Prasad Tewari 
purport to have signed the document as attesting wit- 
nesses and Jawala Prasad Patwari is the person who 
has signed it as the scribe. Jawala Prasad Tewari 
was admittedly dead when the suit was brought 
and Harbhajan Lal, the only surviving attest- 
ing witness was called on behalf of the plaintiff to 
prove the execution of the deed as is required under 
section 68 of the Indian Evidence Act. Harbhajan 
Lal stated in the witness box that he did sign the 
document as a witness and so did Jawala Prasad 
Tewari, but neither of them signed it in the presence 
of the mortgagor ; nor did the mortgagor sign in their 
presence. On this statement being made, the witness 
was declared hostile and he was allowed to be cross- 
examined by the plaintiff's Counsel. He was cross- 
examined by the defendant also and in answer to the 
questions put to him by the defendant’s lawyer, he 
stated that he signed the deed at the Collectorate 
Kutchery, meaning thereby the Bar Library, where he 
used to sit as a petition writer and the document was 
taken to him at that place by Bhikhi Ram Sahu, the 
mortgagee, Ghur Lal, a Karinda ot the mortgagor, and 
Jawala Prasad Patwari, the scribe. Jawala Prasad 
Tewari signed the deed after him. The mortgagor 
certainly did not come to that place and his signature 
was already on the deed when the witness signed it. 


The details of the defendant’s version relating to 
execution of this document were given by Jawala 
Prasad Patwari, who was the principal witness on the 
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side of the defendant. He says that he prepared the 
draft at the sherista or the office of the Raja Sahib 
which is outside his Kotor palace. The draft was 
prepared under instructions from Bhikhi Ram, the 
mortgagee, and Ghur Lal, the Karinda of the mort- 
gagor, both of whom were present when the draft was 
prepared. After the draft was fair copied and stamp- 
ed, the witness signed it as the scribe and then it was 
taken by Bhikhi Ram and Ghur Lal tothe Kot or 
palace of the Raja for his signature. After obtaining 
the Raja’s signature, Bhikhi Ram went away to his 
house and some time later he as well as Bhikhi Ram 
and Ghur Lal went to the Collectorate Kutchery, 
where they took the signatures of Harbhajan Lal and 
Jawala Prasad Tewari. They then went to the 
registration office, where the document was presented 
for registration by Jainarayan Sukul who held a 
general power of attorney for the Raja. 

As against this, there is a completely different 
version given by the plaintiff himself and his witness 
Buddhu Lal. According to the plaintiff, the docu- 
ment was executed and attested at one and the same 
sitting in the Kot or palace of the Raja; the terms had 
been settled beforehand between Bhikhi Ram and the 
mortgagor and on the 8th of November 1926 the 
plaintiff himself, and not his father, went to the 
Raja’s palace at about 10 or 11 A. M. in the morning 
to get the document executed. He was accompanied 
by three persons to wit Harbhajan Lal, the deed 
writer of his father, Buddhu Lal, an old servant of the 
family, and Jawala Prasad Tewari who was also well 
known to the plaintiff and was taken to bear witness 
to the deed. They found Jawala Prasad Patwari 
already with the Raja when they reached the Kot. 
The draft was prepared by Buddhu Lal at the sugges- 
tion of the Rajya, It was the plaintiff’s desire that the 
final document should be scribed by Harbhajan Lal 
but as the Raja wanted to oblige Jawala Prasad 
Patwari, who was the Patwari of Basti proper, the 
deed was faired out and scribed by Jawala Prasad 
Patwari. After the Raja had put his signature on the 
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document in the presence of Harbhajan Lal and 
Tewari, both the latter signed the document in the 
presence of the Raja. The subsequent events narrated 
by the plaintiff relate to the registration of the docu- 
ment and we do not consider them to be material for 
our present purpose. 

This story of the plaintiff is supported materially 
and on all points by Buddhu Lal, who was an old 
servant of the family, though he was no longer in 
service when he deposed in court. 

There were thus two conflicting versions placed 
before the court and each side attempted to sub- 
stantiate its case by verbal testimony of witnesses. 
The trial Judge was to decide which of the two 
versions was correct and he accepted the story of the 
plaintiff and rejected that of the defendant. 

The learned Judges of the High Court in dealing 
with the appeal do observe, at the beginning of their 
discussions, that on a question of fact the appellate 
court should be slow to differ from the conclusions 
arrived at by the trial Judge who had seen and heard 
the witnesses; but in their opinion, this rule did not 
apply to the present case as the trial Judge here did 
not base his conclusions on the impressions created in 
his mind by the witnesses who deposed before him. 
What the trial Judge relied upon, it is said, was not 
the demeanour of the witnesses as index of their 
credibility but upon the inherent improbability of the 
circumstances deposed to by the defendant’s witnesses. 
It is observed by the High Court that the trial Judge, 
when he found the defendant’s story to be improbable, 
should have considered whether or not there were 
improbable features in the plaintiff's case also, and 
_whether the evidence of the plaintiff and his servant 
Buddhu Lal merited credence at all. The learned 
Judges of the High Court then proceed to examine 
and discuss at great length the different reasons put 
forward by the trial Judge in support of his finding 
that the defendant’s case was unreliable. These 
reasons are held to be inconclusive and unsound and 
the High Court further found that the plaintiff’s story 
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as narrated by him and his servant is improbable and 
not worthy of belief. 

In our opinion, the High Court’s approach to the 
case has not been proper and its findings are un- 
supportable on the materials in the record. 

Here was a case where the controversy related to a 
pure question of fact which had to be determined by 
weighing and appraising of conflicting oral testimony 
adduced by the parties. It cannot be denied that in 
estimating the value of oral testimony, the trial Judge, 
who sees and hears the witnesses, has an advantage 
which the appellate court does not possess. The High 
Court was wrong in thinking that it would detract 
from the value to be attached to a trial Judge’s finding 
of fact if the Judge does not expressly base his con- 
clusion upon the impressions he gathers from the 
demeanour of witnesses (1). The duty of the appellate 
court in such cases is to see whether the evidence 
taken as a whole can reasonably justify the conclusion 
which the trial court arrived at or whether there is an 
element of improbability arising from proved circum- 
stances which, in the opinion of the court, outweighs 
such finding. Applying this principle to the present 
case, we do not think that the High Court was justi- 
fled in reversing the finding of the trial Judge on the 
question of attestiation of the document. In the opinion 
of the High Court the story narrated by the plaintiff 
and his servant is untrue, and the main reason given 
is that it is not at all probable that the plaintiff and 
not his father Bhikhi Ram was present at the palace 
of the Raja when the document was executed. The 
mortgagor, it is said, was an influential person in the 
locality occupying a very high social position and it 
would be indecorous and against Indian customs for a 
man like Bhikhi Ram not to be personally present 
when the Raja was going ‘to execute a document in his 
favour. The learned Judges seem to think that the 
plaintiff was not really at the spot when the mortgage 
deed was executed and as Bhikhi Ram was dead, this 
story was manufactured by the plaintiff in order to 


(1} Vide the observations of Lord Carson in Netherlandsche Handel 
Maatschappyy v, BR.M.P. Chettiar Firm and Others, A.I.R. 1929 P.C, 202, 205, 
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enable him to prove attestation. Mr. Banerjee appear- 
ing for the defendant respondent went to the length 
of suggesting that it was only after Harbhajan Lal 
turned hostile in the witness box and denied that he 
attested the document that the new story was invent- 
ed by the plaintiff. 

We think that this argument rests on an extremely 
flimsy basis which does not bear examination. It 
may be that the Raja was a man of high social posi- 
tion, but it should be remembered that he was in the 
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position of a borrower and moreover it was not the ~ 


first time that he was borrowing money from Bhikhi 
Ram. As, however, he was the Raja of Basti, the 
document was executed at his palace and not in the 
house of the mortgagee and if as the plaintiff says, 
the terms were already settled between Bhikhi Ram 
and the Raja and the only thing left was to embody 
the agreed terms in writing, we fail to see why it was 
absolutely necessary for Bhikhi Ram to wait upon 
' the mortgagor personally ; and why his adult son, who 
was sufficiently old and experienced in business 
affairs, could not represent him in the transaction. 
The suggestion of Mr. Banerjee that the new story 
was invented after the plaintiff had seen Harbhajan 
Lal giving evidence against him in the witness box 1s 
not worthy of serious consideration having regard to 
the fact that the plaintiff himself stepped into the 
witness box immediately after Harbhajan Lal had 
finished his deposition. 

It seems to us also that the presence of Harbhajan 
Lal and Buddhu Lal at the sitting when the mortgage 
transaction took place was quite a probable and 
natural thing which cannot give rise to any suspicion. 
It appears from the evidence on the record that 
Harbhajan Lal, who was a professional deed writer, 
was usually employed for writing deeds of the plaintiff's 
father and he figured either as a scribe or as an attest- 
ing witness in various documents to which the plaint- 
iff's father was a party. It was quite natural for the 
plaintiff in such circumstances to take Harbhajan Lal 
along with him to the Raja’s palace on the day that the 
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mortgage bond was executed and we see no reason to 
disbelieve the plaintiff’s statement that his original 
intention was to have the deed scribed by Harbhajan 
Lal. It is said by the High Court that in the mofussil 
districts in the United Provinces the Patwari is the 
person generally employed for drafting and scribing 
deeds. This cannot mean that all the people in the 
district of Basti used to have their deeds drafted and 
scribed by the Patwari. We have exhibited docu- 
ments in the records of this case where the name of 
Harbhajan Lal appears as the scribe ; and so far as the 
plaintiff’s father was concerned, there is no doubt what- 
soever that Harbhajan Lal was the scribe ordinarily 
employed to do his work. In this case also if Jawala 
Prasad Patwari had not been present on the spot, the 
plaintiff would certainly have the document scribed by 
Harbhajan Lal, as so many documents in favour of the 
plaintiff's father had been scfibed by this man on 
previous occasions. We see nothing improbable in the 
story that it was out of deference to the wishes of the 
Raja that the plaintiff consented to the document 
being scribed by Jawala Prasad Patwari. . 

As regards Buddhu Lal, it is not disputed that he 
was an old and a trusted servant of the plaintifi’s 
family. That he was trusted in business matters is 
clear from the fact that his name appears as a witness 
in the registered receipt (Ex. 10) given by Sheo Balak 
Ram, to whom a sum of Rs. 500 was paid by Bhikhi 
Ram under the terms of the disputed mortgage deed. 
We fail to see why it was improbable that Buddhu 
Lal would accompany the plaintiff to the Raja’s palace 
on the day of the execution of the document. 

The trial Judge relied to some extent upon the fact 
that the signatures of the executant and Harbhajan 
Lal were in the same ink in support of his conclusion 
that Harbhajan Lal signed the document at the place 
of its execution and not at the Collectorate Kutchery 
as alleged by him. Speaking for ourselves, we do not 
attach much importance to the similarity in the ink 
which is after all not a very reliable test ; but we do 
agree with the trial Judge in holding that Harbhajan 
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Lal must have signed the document at the time when 
it was executed and not afterwards ; and it is really 
inconceivable that anold and experienced deed writer 
like him did not know the requirements of proper 
attestation. On his own evidence he had attested 
numerous documents and he could not recall a single 
‘instance where he signed the document in such manner 
as he did in the present case. The way in which the 
learned Judges of the High Court have attempted to 
explain away this part of Harbhajan Lal’s evidence 
does. not appear to be satisfactory. The other obser- 
vation made by the High Court in this connection that 
in this particular province there are many persons who 
are acquainted with law but do not care to comply 


with its requirements on account of carelessness, 


indifference, sloth or over-confidence is not relevant 
and need not be taken seriously. Whatever that may 
be, we have no hesitation in holding that Harbhajan 
_ Lal knew perfectly well what attestation means inlaw 
and he did sign the document as an attesting witness 
at the Raja’s Kot after the document was executed. 

Jawala Prasad Patwari is apparently a man under 
the control of the defendant and cannot be trusted. 
Why Harbhajan Lal did go over to the defendant’s 
side is a question which may not admit of an easy 
answer. The trial Judge seems to be of opinion that it 
was probably due to the influence exercised by Jawala 
Prasad Patwari, who is a co-villager of Harbhajan. 
We think it unnecessary to speculate upon these 
matters, for in our opinion Harbhajan Lal stands con- 
demned by his own statement in court. 

Our conclusion is that the finding of the trial Judge 
on the question of attestation is perfectly consistent 
with the circumstances and probabilities of the case 
and the learned Judge did not omit anything which 
ought to have been present to his mind in coming to a 
conclusion. The evidence on the record taken asa 
whole fully supports the finding, and in our opinion 
the High Court has reversed it on totally inadequate 
grounds. The result is that the appeal must be 


alowed and the judgment of the High Court should be 
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set aside. As the High Court, however, has dismissed 
the suit only on the ground of non-attestation of the 
mortgage bond and did not consider the other points 
which were raised before it, the case must go back to 
that court in order that the other matters, which have 
been left undecided, may be heard and decided by the 
learned Judges and the case disposed of in accordance 
with law. The plaintiff appellant is entitled to costs of 
this hearing as well as the costs of the High Court 
against defendant No. 1. 


Appeal allowed. 


Agent for the appellant: Rajindary Narain. 
Agent for the respondents: S. P. Varma. 


A.M. MAIR & CO. 
v 


GORDHANDASS SAGARMULL. 


[SAITYID Faz7 ALI, PATANJALI SASTRI and 
MEHR CHAND Mauajan JJ.] 


Arbiiration—Contract by broker for sale of goods by “ sald” 
and “ bought” notes—Arbitration clause—Seller denying right of 
broker to enforce arbitration clause—Jurisdiction of arbitrators— 
Validity of award—Construction of contract. 


The appellants, a firm of brokers, entered into a contract for 
the sale and purchase of a quantity of jute under a © sold note” 
addressed to the respondents which they signed as “ A & Co., 
brokers” and a “bought note’’ of the same date and for the 
same quantity of jute addressed io a third person in which also 
they signed as “A & Co., brokers”. The “ sold note” contained 
the usual arbitration clause under which “all matters, questions, 
disputes, differences and/or: claims, arising out of and/or con- 
cerning, and/or in connection and/or in consequence of, or relating 
to, the contract......... shall be referred to the arbitration of the 
Bengal Chamber of Commerce.” A dispute having arisen with 
regard to a matter which admittedly arose out of the contract 
evidenced by the sold note, the appellants referred the dispute 
for arbitration. The respondents raised before the arbitrators 
the further contention that as the appellants were only brokers 
they were not entitled to refer the matter to arbitration. The 
arbitrators made an award in favour of the appellants. The 
respondents made an application to the High Court under the 
Indian Arbitration Act for setting aside the award: 

Held that, assuming that it was open to the respondents to 
taise this objection at that stage, inasmuch as this further dispute 
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set aside. As the High Court, however, has dismissed 
the suit only on the ground of non-attestation of the 
mortgage bond and did not consider the other points 
which were raised before it, the case must go back to 
that court in order that the other matters, which have 
been left undecided, may be heard and decided by the 
learned Judges and the case disposed of in accordance 
with law. The plaintiff appellant is entitled to costs of 
this hearing as well as the costs of the High Court 
against defendant No. 1. 


Appeal allowed. 


Agent for the appellant: Rajindary Narain. 
Agent for the respondents: S. P. Varma. 


A.M. MAIR & CO. 
v 


GORDHANDASS SAGARMULL. 


[SAITYID Faz7 ALI, PATANJALI SASTRI and 
MEHR CHAND Mauajan JJ.] 


Arbiiration—Contract by broker for sale of goods by “ sald” 
and “ bought” notes—Arbitration clause—Seller denying right of 
broker to enforce arbitration clause—Jurisdiction of arbitrators— 
Validity of award—Construction of contract. 


The appellants, a firm of brokers, entered into a contract for 
the sale and purchase of a quantity of jute under a © sold note” 
addressed to the respondents which they signed as “ A & Co., 
brokers” and a “bought note’’ of the same date and for the 
same quantity of jute addressed io a third person in which also 
they signed as “A & Co., brokers”. The “ sold note” contained 
the usual arbitration clause under which “all matters, questions, 
disputes, differences and/or: claims, arising out of and/or con- 
cerning, and/or in connection and/or in consequence of, or relating 
to, the contract......... shall be referred to the arbitration of the 
Bengal Chamber of Commerce.” A dispute having arisen with 
regard to a matter which admittedly arose out of the contract 
evidenced by the sold note, the appellants referred the dispute 
for arbitration. The respondents raised before the arbitrators 
the further contention that as the appellants were only brokers 
they were not entitled to refer the matter to arbitration. The 
arbitrators made an award in favour of the appellants. The 
respondents made an application to the High Court under the 
Indian Arbitration Act for setting aside the award: 

Held that, assuming that it was open to the respondents to 
taise this objection at that stage, inasmuch as this further dispute 
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was also one which turned on the true interpretation of the 1950 
contract and the respondents must have recourse to the contract —— 

to establish their claim, this was also a dispute arising out of or 4. ¥. Mair & Co. 
concerning the contract and as such fell within the arbitration v. 
clause, and the award could not be set aside under the Indian ordhandass 
Arbitration Act, 1940, on the ground that it was beyond juris- Sagarmull. 
diction and void. 


Heyman v. Darwins Ltd. ([1942] A.C. 356) referred to. 


APPELLATE JURISDICTION: Civil Appeal No. XLII 
of 1950. : 


Appeal from the judgment of the Calcutta High 
Court (Harries C.J. and Chakravarthi J.) in Appeal 
from Original Order No. 78 of 1948. rs Se 

N. C. Chatterjee (B. Sen, with him), for the 
appellants. 

A. N. Grover, for the respondents, 


1950. November 30. The judgment of Fazl Ali and 
Patanjali Sastri JJ. was delivered by 


Fazi_ ALI J.—This is an appeal froma judgment ofa al 44. 
Bench of the High Court of Judicature at Calcutta in 
West Bengal, reversing the decision of a single Judge of 
that Court, who had refused to set aside an award given 
by the arbitration tribunal of the Bengal Chamber of 
Commerce on a submission made by the respondents. 
The facts of the case are as follows. 


On the 25th January, 1946, the appellants entered 
into a contract with the respondents for the sale of 
5,000 maunds of jute, which was evidenced by a ‘‘sold 
note” (Exhibit A), which is in the form of a letter 
addressed to the respondents, commencing with these 
words: ‘‘ We have this day sold by your order and 
for your account to the undersigned, etc.’’ The word 
‘undersigned ’’ admittedly refers to the appellants, 
and, at the end of the contract, below their signature, 
the word ‘‘ brokers ” is written. On the same day, a 
“bought note’ (Exhibit B) was addressed by the 
appellants to the Bengal Jute Mill Company, with the 
following statement: ‘‘We have this day bought by 
your order and for your account from the undersigned, 
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etc.’’ In this note also, the word ‘“‘undersigned’”’ refers 
to the appellants, and, underneath their signature, the 
word “ brokers ’’ appears, as in the ‘“‘suld note.”’ There 
are various provisions in the sold note, relating to 
delivery of jute, non-delivery of documents, non- 


.acceptance of documents, claims, etc., but the most 


material provisions are tobe found in paragraphs 
10 and 11. Paragraph 10 provides that the sellers may 
in certain cases be granted an extension of time for 
dejivering the jute for a period not exceeding thirty 
days from the due date free of all penalties, and if-the 
contract is not implemented within the extended 
period, the buyers would be entitled to several options, 
one of them being to cancel the contract and charge 
the sellers the difference between the contract rate and 
the market rate on the day on which the option is 
declared. In the same paragraph, there is another 
provision to the following effect : -- 

‘* Sellers shall notify Buyers that goods will or will 
not be shipped within such extended period referred 
to in (a) and in the case of sellers intimating that they 
will be unable to ship within the extended time Buyers 
shall exercise their option within 5 working days of 
receiving notice and notify Sellers. In the absence of 
any such notice from Sellers it shall be deemed that 
the goods have not been shipped ‘and Buyers shall 
exercise thelr option within 5 working days after 
expiration of extended date and notify Sellers.” 

The 11th paragraph provides among other things that 
‘all matters, questions, disputes, differences and/or 
claims arising out of and/or concerning and/or in 
connection and/or in consequence of or relating to 
this Contract whether or not obligations of either or 
both parties under this contract be subsisting at the 
time of such disputes and whether or not this contract 
has been terminated or purported to be terminated or 
completed shall be referred to the arbitration of the 
Bengal Chamber of Commerce under the rules of its 
Tribunal of Arbitration for the time being in force 
and according to such rules the arbitration shall be 
conducted.” 
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It is common ground that the respondents delivered 1950 
2,256 maunds of jute under the contract, but the, | ee 
halance of 2,744 maunds could not be delivered within “+ “4 °° 
the stipulated period, and, by mutual agreement, time Gordhandass 
was extended up to the 30th June, 1946. Onthe 2nd  Sagarmuit. 
July, 1946, the respondents addressed a letter to the — 
appellants stating that the balance of jute could not be Pa 4% 4. 
despatched owing to lack of wagons, and ‘‘extension”’ 
was requested for a period of one month. ‘In reply to 
this letter, which was received by the appellants on 
or about the 3rd July, 1946, time was extended till the 
31st July, 1946. On the same day on which the reply 
was received by the respondents, 7.¢,, on the 9th July, 

1946, they addressed a letter to the appellants pointing 
out that the extension of time had not been intimated 
within the 5th working day as provided in the contract 
and therefore the contract was automatically cancelled. 
After this letter, some further correspondence followed 
between the two parties, and finally a bill of difference 
amounting to Rs. 4,116 was submitted by the appel- . 
lants to the respondents, who, in their turn, denied 
their liability to pay the sum. The appellants thereupon 
- claimed arbitration under clause 11 of the sold note 
and submitted the dispute between them and the 
respondents to the Bengal Chamber of Commerce, On 
the 6th February, 1947, the Tribunal of Arbitration 
made an award to the effect that the due date of 
contract had been extended by mutual agreement up 
to the 3lst July, 1946, and accordingly the respondents 
.should pay to the appellants a sum of Rs. 4,116 
together with interest at the rate of 4% per annum from 
the 10th August, 1946, until the date of the award. 
A sum of Rs. 210 was also held to be payable by the 
respondents on account of costs. Nearly a year later, 
on the 19th February, 1949, a petition was presented. 
by the respondents under the Indian Arbitration Act, 
1940, to the High Court at Calcutta, in its ordinary 
original civil jurisdiction, praying zwter alia that the 
award may be adjudged to be without jurisdiction and 
void and not binding on the respondents, and that it 
may be set aside. The main point raised by the 
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1950 respondents in the petition was that it was not open to 
—— __ the appellants to invoke the arbitration clause, as the 
A.M. Mair 0°. Bengal Jute Mill Company and not the appellants were 
Gordhandass the real party to the contract and the appellants had 
Sagarmull. acted as mere brokers. The appellants asserted in reply 
= that the allegation made by the respondents in regard 
Fasl Au J. to there being no privity between them and the appel- 
lants was wrong. and in paragraph 16 of their affidavit 

they stated-as follows :— 


‘‘With regard to paragraph 7 of the petition I crave 
reference to the said contract for its true construction 
and effect. I say as I have already stated that according 
to the custom or usage or practice of the trade the 
respondent is entitled to charge brokerage and also to 
enforce the terms of the said contract.” 


The case was heard by Sinha J., who dismissed the 
petition on the ground that the contract was directly 
between the respondents and the appellants. The 
learned Judge also observed that if the right of the 
appellants to enforce the contract depended upon the 
existence of custom it would have been necessary to 
take evidence and the arbitrators would have had _ 
jurisdiction to decide the question of the existence of 
custom. 


The respondents being dissatisfied with the judgment 
of Sinha J., preferred an appeal, which was heard-and 
disposed of by a Division Bench of the High Court con- 
sisting of the learned Chief Justice and Chakravarthi J. 
The learned Judges held that having regard to the fact. 
that the appellants’ own contention was that they had 
entered into the contract as brokers and were entitled 
to enforce its terms by reason of the usage or custom 
of the trade, it was not open to Sinha J. to treat them 
as principals, and the award was liable to be set aside 
on the ground that the arbitration tribunal had no 
jurisdiction to make anaward at the instance of a per- 
son who was not a principal party to the contract. The 
appellants thereafter having obtained a certificate from 
the High Court under section 109 (c) of the Code of 
Civil Procedure, preferred this appeal, 
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It seems to us that this appeal can be disposed of on 
. ashort ground. We have carefully read the affidavit 
filed on behalf of the appellants in the trial court, and 
we are unable to hold that their case was that they 
were not parties to the contract or that they had asked 
the court to proceed on the sole ground that they were 
entitled to enforce the contract by virtue of the custom 
or usage of the trade. In our opinion, the position 
which was taken up by them may be summed up as 
follows :— 

(1) They did not accept the allegations made by the 
respondents that they were not parties to any arbitra- 
tion agrecment with the respondents. , 

(2) They asked the Court to construe the contract 
and its effect and asserted that they were entitled to 
enforce it. 

(3) They also stated that they were entitled to 
enforce the contract according to the custom or usage 
of the trade, j 

The principal dispute raised in this case was whether 
the extension of time for delivery was granted within 
the time limited in the contract. That dispute is cer- 
tainly covered by the arbitration clause. The further 
dispute thatthe brokers (appellants) were not parties 
to the contract in their own right as principals but 
entered into the contract only on behalf of the Bengal 
Jute Mill Company does not appear to have been raised 
until the matter went.to the arbitrators. Assuming 
that at that stage it was open to the respondents to 
raise such an objection, after the other dispute which 
clearly fell within the arbitration clause was referred to 
the arbitrators, this further dispute is also one which 
turns upon the true interpretation of the contract, so 
that the respondents must have recourse to the contract 
to establish their claim that the appellants were not 
bound as principals while the latter say that they were. 
If that is the position, such a dispute, the determina. 
tion of which turns on the true construction of 
the contract, would also seem to be a dispute, under 
Or arising out of or concerning the contract. In a 
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passage quoted in Heyman v. Darwins Ltd.('), Lord 
Dunedin propounds the test thus:--‘‘If a party 
has to have recourse to the contract, that dispute is 
a dispute under the contract”. Here, the respondents 
must have recourse to the contract to establish their 
case and therefore it is a dispute falling within the 
arbitration clause. The error into which the learned 
Judges of the appellate Bench of the High Court 
appear to have fallen was their regarding the dispute 
raised by the respondent in respect of the position of 
the appellants under the contract as having the same 
consequence as a dispute as to the contract ever having 
been entered into. 

If, therefore, we come to the conclusion that both 
the disputes raised by the respondents fall within the 
scope of the arbitration clause, then there is an end of 
the matter, for the arbitrators would have jurisdiction 
to adjudicate on the disputes, and we are not concerned 
with any error of law or fact committed by them or 
any omission on their part to consider any of the 
matters. Inthis view, it would not be for us to deter- 
mine the true construction of the contract and find out 
whether the respondents’ contention is correct or not. 
Once the dispute is found to be within thesscope of the 
arbitration clause, it is no part of the province of the 
court to enter into the merits of the dispute. 

In the result, we allow this appeal, set aside the 
judgment of the appellate Bench of the High Court and 
restore the order of Sinha J. The appeilants wil! be 
entitled to their costs throughout. 


MAuajaANn J.—I agree with my brother Fazl Ali that 
this appeal be allowed with costs. 


Appeal allowed. 


Agent for the appellants: P.K. Chatterjee. 
Agent for the respondents: M. G. Poddar. 


(1) [1942] A.C, 356, 
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SETH PREMCHAND SATRAMDAS 
v. 
THE STATE OF BIHAR. 
[Satyip Fazy Att, MUKHERJEA and 
CHANDRASEKHARA AIYAR JJ.] 


Bihar Sales Tax Act (VI of 1944), s. 21 (3)—Order of High 
Court refusing to require Board of Revenue to state case—Appeal to 
Federal Court—Maintainability—Letters Patent : Patna High 
Court!, cl. 81-— Final Order” —Order in exercise of advisory 
Jurisdiction of High Court. , 

No appeal lay to the Federal Court from an order of the 
Pa.na High Court dismissing an application under sg. 21 (8) of 
the Bihar Sales Tax Act, 1944, to direct the Brard of Revenue, 
Bihar, to state a caseand refer it to the High Court. Such an 
ovder ig not a “final order” within the meaning of el. 31 of the 
Letters Patent of the Patna High Court, inasmuch as an order 
of the High Court under 5. 21 (8) is advisory and standing by 


‘itself dogs nog bind or affect the rights of the parties though the 


ultimate order passed by the Board of Revenue may be based on 
the opinion expressed by the High Court. Nor is such an order 
passed by the High Court in the exercise either of its appellate 
or original jurisdiction. within the meaning of the said clause. 


Sri Mahant Harihar Gir v. Commissioner of Income-tax, Bihar 
and Orissa (A.LR.1941 Pat. 225) and Tata Iron and Steel Com- 
pany-v. Chief Revenue Authority, Bombay (50 I.A. 214) applied. 


Feroze Shah Kaka Khel v. Income-tax Commissioner, Punjab 
(A.LR. 1931 Lah. 138) disapproved. 


APPELLATE JURISDICTION: Civil Appeal No. 61 of 
1950. 

Appeal from an order of the High Court of Patna 
dated 9th September, 1948, (Agarwala C.J. and Mere- 
dith J.) in M.J.C. No.5 of 1948. The appeal was 
originally filed as Federal Court Appeal No. 71 of 
1948 on a certificate granted by the Patna High 
Court under cl. 31 of the Letters Patent of that High 
Court that the case was a fit one for appeal to the 
Federal Court. 

A. P. Sinha (S. C. Sinha, with him) for the 
appellant. 

S. K. Mitra (S. L. Chibber, with him) for the 
respondent. , 

1950. November 30. The judgment of the Court 


was delivered by Fazt Aur J. 
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Fazt At J.—-This is an appeal from an order of the 
High Court of Judicature at Patna dated the 9th 
September, 1948, declining to call upon the board of 
Revenue to state a case under section 21 (3) of the 


The State of Bihar Sales Tax Act, 1944 (Act VI of 1944), with 


Bihar. 


Fazal Alt J. 


reference to an assessment made under that: Act. 


The Bihar Sales Tax Act was passed in 1944, and 
section 4 of the Act provides that ‘every dealer whose 


gross turnover during the year immediately preceding’ 


the commencement of the Act exceeded Rs. 5,000 shall 
be liable to pay tax under the Act on sales effected after 
the date so notified.” It is not disputed that, having 
regard to the definitions of dealer, goods and sale under 
the Act, the appellant, who has been doing contract 
work on a fairly extensive scale for the Central Public 


Works Department and the East Indian Railway, 


comes within the category of a dealer mentioned in 
section 4. Section 7 of the Act provides that ‘‘no 
dealer shall, while being liable under section 4 to pay 
tax under the Act, carry on business as a dealer un- 
less he has been registered under the Act and possesses 
a registration certificate’. In pursuance of this pro- 
vision, the appellant filed an application for regiStra- 
tion on the 19th December, 1944, and a certificate of 
registration was issued to him on the 21st December, 
1944. On the 8th October, 1945, the Sales Tax Officer 


issued a notice to the appellant asking him to produce 


his accounts on 10th November, 1945, and to show 
cause why in addition to the tax to be finally assessed 
on him a penalty not exceeding one and a half times 
the amount should not be imposed on him under sec- 


tion 10 (5) of the Act. Section 10 (5), under which the. - 


notice purported to have been issued, runs thus :—~- » 


“If upon information which has come into his pos- 
session, the Commissioner is satisfied that any dealer 
has been liable to pay tax under this Act in réspect of 
any period and has nevertheless wilfully failed to 


apply for registration, the Commissioner shall, after_ 


giving the dealer a reasonable opportunity of being 
heard, assess, to the best of his judgment, the amount 
of tax, if any, due from the dealer in respect of such 


\ 


Wer 


\ 
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period and all subsequent periods and the Commis- 
sioner may direct that the dealer shall pay, by way of 


penalty, in addition to the amount so assessed, a sum: 


not exceeding one and a half times that amount.” 

The appellant appeared before the Sales Tax Officer 
in response to this notice, but obtained several adjourn- 
ments till 16th March, 1946, and ultimately failed to 
appear. Thereupon, he was assessed by the Sales Tax 
Officer, according to the best of his judgment, and was 
ordered to pay Rs. 4,526-13-0 as tax and a penalty 
amounting to one and a half times the amount assess- 
ed, under section 10 (5) of the Act. The appellant 
appealed to the Commissioner against the assessment 
and the penalty levied upon him, but his appeal was 
dismissed on the 6th June, 1946. He then filed a 
petition for revision to the Board of Revenue, against 
the order of the Commissioner, but it was dismissed on 
the 28th May, 1947. He thereupon moved the Board 
' of Revenue to refer to the High Court certain ques- 
tions of law arising out of its order of the 28th May, but 
Mr. N. Baksi, a Member of the Board, by his order of 
the 4th December, 1947, rejected the petition with the 
following observations :— 

“No case for review of my predecessor’s order made 
out. No reference necessary.” 

Section 21 of the Act provides that if the Board of 
Revenue refuses to make a reference to the High Court, 
the applicant may apply to the High Court against 
such refusal, and the High Court, if it is not 
satisfied that such refusal was justified, may 
require the Board of Revenue to state a case 
and refer it to the High Court. The section also 
provides that “the High Court upon the hearing of any 
such case shail decide the question of law raised there- 
by, and shall deliver its judgment thereon containing 
the grounds on which such decision is founded, and 
shall send to the Board of Revenue a copy of such 
judgment under the seal of the Court......... and the 
Board shall dispose of the case accordingly.” In 
accordance with this section, the appellant made an 


application to the High Court praying that the Board 


of Revenue may be called upon to state a case and refer 
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1950 it to the High Court. Dealing with this application, 
the High Court pointed out that the Member of 


Seth Premchand ; 7 
via,* the Board had not been asked to review his pre- 


Satramdas * 
. decessor’s order but only to state a case, and gave the 
The State of following directions :— 
Bihar. “The case must, therefore, go back to the Board of 
Faal Ag, Revenue for a case to be stated or fora proper order 


rejecting the application to be passed.” 

The Board then reheard the matter and rejected the 
application of the appellant and refused to state a 
case and refer it to the High Court. The appellant 
thereafter made an application to the High Court for 
requiring the Board of Revenue to statea case, but 
this application was summarily rejected. He then 
applied to the High Court for leave to appeal to the 
Federal Court, which the High Court granted, following 
the decision of a Full Bench of the Lahore High Court 
in Feroze Shah Kaka Khel v. Income-tax Commissioner, 
Punjab and N.W.F.P., Lahore'. The High Court point- 
ed out in the order granting leave that in the appeal that 
was taken to the Privy Council in the Lahore case, 
an objection had been raised as to the competency of 
the appeal, but the Privy Council, while dismissing 
the appeal on the merits, had made the following 
observations :— 

The objection is a serious one. Admittedly such 
an appeal as the present is not authorized by the 
Income.tax Act itself. If open at all, it must be 
justified under clause 29, Letters Patent of the Lahore 
High Court, as being an appeal from a final judgment, 
decree or order made in the exercise of original juris- 
diction by a Division Bench of.the High Court. And 
this present appeal was held by the Full Court to be 
so justified. Before the Board the question was not 
fully argued, and their Lordships accordingly refrain 
from expressing any opinion whatever upon it” (?). 

The High Court in granting leave to the appellant 
seems to have been influenced mainly by the fact that 
the view of the Lahore High Court had not been held 
by the Privy Council to be wrong. 

(i) A.L.R. 1931 Lah. 138, (2) ALR, 1933 B. 0. 198, 
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At the commencement of the hearing ofthe appeal 1° 
in this Court, a preliminary objection was raised by gam, Premehand 
the learned counsel] for the respondent that this appeal 


Satramdas 
was not competent, and, onhearing both the parties, v. 
we are of the opinion that the objection is well- 7% State of 
founded. ne 


In Srt Mahanth Harihar Gir v. Commissioner of In- Fast Ali J. 
come-tax, Bihar and Orissa (+) it was held by a special 
Bench of the Patna High Court that no appeal lay to 
His Majesty in Council under clause 31 of the Letters 
Patent of the Patna High Court, from an order of the 
High Court dismissing an application under sec- 
tion 66 (3) of the Income-tax Act, (a provision similar 
to section 2] of the Act before us) to direct the Com- 
missioner of Income-tax to state a case. In that case, 
the whole Jaw on the subject has been clearly and ex- 
haustively dealt with, and it has been pointed out that 
the view taken by the Full Bench of the.Lahore High 
Court in the case cited by the appellant was not 
supported by several other High Courts and that the 
Privy Council also, when the matter came before it, 
refrained from expressing any Opinion as to its correct- 


ness. Inour opinion, the view expressed in the Patna 
case is correct. 


Clause 31 of the Letters Patent of the Patna High 
Court, on the strength of which the appellant resists 


the preliminary objection raised by the respondent, 
runs thus :— 


‘“‘And We do further ordain that any person or per- 
sons may appeal to Us, Our heirs and successors, in 
Our or Their Privy Council, in any matter not 
being of criminal jurisdiction, from any final judg- 
ment, decree, or order of the said High Court 
of Judicature at Patna, made on appeal 
and from any final judgment, decree on order made 
in the exercise of original jurisdiction by Judges of the 
said High Court or of any Division Court, from which 
an appeal does not lie to the said High Court under the 
provisions contained in the 10th clause of these 

(1) ALB. 1941 Pat, 226, 
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1950 presents: provided, in either case, that the sum or 
Sor tuatter at issue is of the amount or value of not less 
Seth Premchand . 

Satramdas than ten thousand rupees, or that such judgment, 
v, decree or order involves, directly or indirectly, some 
The State of claim, demand or question to or respecting property 
Bihar, amounting to or of the value of not less than ten 
aden thousand rupees; or from any other final judgment, 
decree or order made etther on appeal or otherwise as 
aforesaid, when the said High Court declares that the 

case 1s a fit one for appeal to Us...... i 


In order to attract the provisions of this clause, it is 
necessary to show, firstly, that the order under appeal 
is a final order ; and secondly, that it was passed in 
the exercise of the original or appellate jurisdiction of 
the High Court. The second requirement clearly 
follows from the concluding part of the clause. It seems 
tous that the order appealed against in this case, 
}cannot be regarded as a final order, . because it does 
not of its own force bind or affect the rights of the 
‘parties. Allthat the High Court is required to do 
| under section 21 of the Bihar Sales Tax Act is to decide 
the question of law raised and send a copy of its 
judgment to the Board of Revenue. The Board of 
Revenue then has to dispose of the case in the light of 
the judgment of the High Court. Itis true that the 
Board’s order is basedon what is stated by the High 
Court to be the correct legal position, but the fact 
remains that the order of the High Court standing by 
itself does not affect the rights of the parties, and the 
final order in the matter is the order which is passed 
ultimately by the Board of Revenue. This question has 
been fully dealt with in, Tata Iron and Steel Company 
v. Chief Revenue Authority, Bombay(?), where Lord 
Atkinson pointed out that the order made by the High 
Court was merely advisory and quoted the following 
observations of Lord Esher in In re Knight and the 
Tabernacle Permanent Building Society (*) :— 

‘In the case of Ex parte County Council of Kent, 
where a statute provided that a case might be stated 

“11) SOLA. 912. (2) [1892] 2 Q. B. 618, at 617, 
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for the decision of the Court it was held that eee 1950 
the language might prima facie import that there has ait 
to be thee Srialent bi a judgment or order, yet when ee 
the context was looked at it appeared that the juris- i. 
diction of the Court appealed to was only consultative, rhe State of 
and that there was nothing which amounted toa Bikar. 
judgment or order.” pore 
It cannot also be held that the order was passed by “" 
the High Court in this case in the exercise of either 
original or appellate jurisdiction. It is not contended 
that the matter arose in the exercise :of the appellate 
jurisdiction of the High Court, because there was no 
appeal before it. Nor can the matter, properly speak- 
ing, be said to have arisen in the exercise of the 
original jurisdiction of the High Court, as was held by 
the Judges of the Lahore High Court in the case to 
which reference was made, because the proceeding did 
not commence in the High Court as all original suits 
and proceedings should commence, But the High Court 
acquired jurisdiction to deal with the case by virtue of 
an express provision of the Bihar Sales Tax Act. The 
crux of the matter therefore is that the jurisdiction of 
the High Court was only consultative and was neither 
original nor appellate. 
In this view, the appeal must be dismissed, though 
on hearing the parties, it appeared to us that the sales. 
tax authorities including the Commissioner and the 
Board of Revenue were in error in imposing a penalty 
upon the appellant under section 10 (5) of the Act. 
which had no application to his case, inasmuch as he 
ren been registered as required by section 7 of the 
ct. 
In the circumstances, while dismissing the appeal, 
we make no order as to costs. 


Appeal dismissed. 
Agent for the appellant: R.C. Prasad. 
Agent for the respondent: P. K. Chatterjee. 
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SRI RANGA NILAYAM RAMA KRISHNA RAO 
v. 
KANDOKORI CHELLAYAMMA alias MANGAMMA 
AND ANOTHER 


[Saryip Faz_ Att, MUKHERJEA and 
CHANDRASEKHARA AIYAR JJ.| 


Madras Agriculturists’ Relief Act (IV of 1935), ss. 3 (D), 
8, 10, 19—Sale of estate in execution of decree—Whether cwner 
ceases to be “ Agriculturist” pending application to set aside sale— 
Applications to set aside sale and for relief under Act—Maintainabi- 
lity—Order confirming sale and granting relief—Legality—c, P.C. 
(1908), O.XXT, r. 90—Execution sale—Appeal against order refusing 
to set aside sale—When sale becomes absolute and title passes— 
Receiver—Appointment of receiver, effect of. 


In execution of a decree obtained on a mortgage a village 
owned by the mortgagor which was included in the mortgage was 
sold by the court on the 6th July 1935 and it was purchased by 
the mortgagee. An application by the mortgagor under O-XXI, r. 90, 
C.P.C., for setting aside the sale for irregularities was dismissed, 
the sale was confirmed and full satisfaction of the decree was re- 
corded, on the 6th March 1948. A few days afterwards the mort- 
gagor and his adopted son made an application under s. 19 of the 
Madras Agriculturists’ Relief Act, 1938, praying for relief under the 
Act, and, as this application also was dismissed they preferred two 
appeals, one from the order dismissing this application and the 
other against the order of 6th March 1943 refusing to set aside the 
sale. The High Court of Madras held that, as the mortgagor's 
village had been sold he did not come within the purview of 
el. (D) of the proviso tos. 8 of the Madras Agriculturists’ Relief 
Act and so he was entitled to claim relief under the Act and the 
debé stcod discharged under the provision of the Act, but the sale 
was not liable to be set aside; and in accordance with this 
judgment the decree-holder was directed to pay the amount for 
which the property had been sold with interest thereon : 

Held per Fazp ALI and MOKHERJEA JJ.—(i) that the con- 
clusions arrived at by the High Court were self-contradictory 
becauso if the sale was effective on the date it was held or con- 
firmed, the decree was also satisfied on that date and the judgment- 


‘debtors were no longer entitled to invoke the provisions of the 


Act; (ii) that the High Court was not justified in law in deciding 
the appeal on the footing that the judgment-debtors ceased to be 
owners of the village from the date of sale and on that account 
were not hit by cl. (D) of the proviso to s. 3 of the Act inasmuch 
as when an appeal is preferred from an order rejecting an appli- 
cation under O.XXI, r. 90, C.P.C., fo set aside an execution sale, 
the sale does not become absolute until the matter is finally 
desided by the appellate court. 
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Per CHANDRASEKHARA AIYAR J.—After the execution gale in 
1935 the only interest which the judgment-debtors had in the 
village was to have the sale set aside under the relevant pro- 
‘visions of the Civil Procedure Code and this interest, not being 
an interest contemplated by s. 3 (ii! (a) & (b) and s. 19 (1) of the 
Act, they were not © agriculturists”” and were not entitled to any 
relief under the Act. 

Held also, per FAZL Aut and MUKHERJEA JJ.—~A person does 
not cease to be a land-holder of an estate within the meaning of 
cl. (D) to the proviso to s. 3 of the Act merely because the estate 
is placed in the hands of a receiver. 

Bhawani Kunwar v. Mathura Prasad Singh (1.L.B, 40 Cal. 89) 
and Chandramani Shaha v. Anarjan Bibi (I.L.R. 61 Cal. 945) 
referred to. . 

Judgment of the Madras High Court reversed. 

APPELLATE JURISDICTION : Civil Appeals Nos. 56 and 
57 of 1949. Appeals from the orders of the High Court 
of Judicature at Madras (Wadsworth and Patanjali 
Sastri JJ.) dated 24th October, 1945, in A.A.O. 
Nos, 372 of 1943 and 634 of 1944 which were appeals 
from the orders of the Subordinate Judge of Ellore in 
E.A. No. 440 of 1937 and C.M.P. No. 152 of 1943 in 
0.S. No. 87 of 1923. 


P. Somasundaram (V. V. Choudhry, with him) for 
the appellant. 

V. Rangachari (K. Mangachari, with him) for the 
respondents. 


1950. October 17. The Court delivered judgment 
as follows. 


Fazi ALI J.-—-These appeals arise out of an execu- 
tion proceeding, and the main point to be decided in 
them is what is the effect of certain provisions of the 
Madras Agriculturists’ Relief Act (Madras Act IV of 
1938, which will hereinafter be referred to as ‘the 
Madras Act’’),on the rights of the parties. How this 
point arises will be clear from a brief statement of the 
facts of the case. 

It appears that in 1908, one Veeresalingam, the 
husband of the first respondent, borrowed a sum of 
Rs. 9,000 from one Sitharamayya, and executed a 
mortgage bond in his favour. Subsequently a suit was 
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instituted by the mortgagee to enforce the mortgage 
and a final decree in that suit was passed on the 19th 
August, 1926. Thereafter, on the 28th October, 1931, 
the decree-holder applied for the execution of the decree 
by the sale of the mortgaged property. In 1933, the 
decree-holder transferred the decree to one Sobhanadri, 
after whose death his son, the appellant before us, was 
brought on the record as his legal representative in the 
execution proceedings. Several years before the assign- 
ment of the decree, Veeresalingam, the defendant, had 
died and his widow, the first respondent, was therefore 
brought on the record as his legal representative. On 
the 6th July, 1935, two items of property were sold in 
execution of the decree and purchased by the decree- 
holder, these being:—(1) a village called Tedlam in 
West Godavari District ; and (2) 4 acres and 64 cents 
of land in Madepalli village. The first property was 


sold for Rs. 21 ,000 and the second for Rs. 1,025. As, 


however, the amount due under the decree was only 
about Rs. 17,860 and odd, the sale of the second pro- 
perty was subsequently set aside and the decree-holder 


deposited into Court the excess amount of about 


Rs. 3,000 and odd after setting off the decretal amount 


’ against the price of the first item of property. On the 


5th August, 1935, the first respondent filed an applica. 
tion under Order XXI, rule 90, and section 47 of the 
Code of Civil Procedure, to set aside the sale held in 
July, 1935, alleging certain irregularities in the conduct 
of the sale. That application was after several years 
heard by the Subordinate Judge of Ellore, who by his 
order dated the 6th March, 1943, dismissed it and 
directed the sale of the first property to be confirmed and 
full satisfaction of the decree to be entered. After about 
12 days, z.e., on the 18th March, 1943, the first res- 
pondent and the second respondent, who had been 
adopted by the former on the 12th March, 1936, under 
the will of her husband and was subsequently brought 
on record, filed an application under section 19 of the 
Madras Act praying for certain reliefs under that Act. 
This application was dismissed on the 22nd March, 
1943. Subsequently, two appeals were filed on behalf 
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of the respondents (who will hereinafter be sometimes 
referred to as judgment-debtors), one against the order 
refusing to set aside the sale under Order XX], rule 
90 of the Civil Procedure Code, and the other against 
the order dismissing the application under the Madras 
Act. These appeals were heard together by two learned 
Judges of the Madras High Court and they took the 
view that the judgment-debtors’ application under the 
Madras Act was maintainable notwithstanding the 
fact that the sale had been confirmed and full satisfac- 
tion of the decree recorded, and remitted the case to 
the trial Court for a finding on the following 
questions, namely— 

(1) whether the applicants were agriculturists ; 
and 

(2) if so, what would be the result of applying the 
provisions of Madras Act IV of 1938 to the decretal 
debt against them? 

So far as regards the judgment-debtors’ appeal 
against the order dismissing their application under 
Order XXI, rule 90, the learned Judges were inclined 
to agree with the trial Court that the sale should stand 
but declined to pass final orders in the appeal on the 
ground that ‘‘it would seriously prejudice the judg. 
ment-debtors in the connected application for relief 
under section 19 of the Madras Act IV of 1938.” 

The Subordinate Judge answered the questions 
referred to him by the High Court on remand as 
follows :— 


(1) The judgment-debtors were not agriculturists 


and were not therefore entitled to the benefits of the 
Madras Act ; and 


(2) If they were agriculturists, they were not liable 
to pay anything under the decree, as, in view of the 
provisions of the Act, the debt stood discharged on the 
date of sale. 

’ When however the matter came up before the learned 
Judges of the High Court, they reversed the first find- 
ing of the trial Court and held that the judgment- 
debtors were agriculturists within the meaning of the 


ah 
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Act, and that the debt stood discharged in view of 
section 8 (2) of the Act. At the same time, they held 
that the sale was not liable to be set aside, and in this 
view dismissed one of the appeals and allowed the 
other. Then followed certain proceedings to which it 
would have been unnecessary to refer but for the fact 
that the judgment-debtors have attempted to rely on 
them in support of one of their preliminary objections 
to the maintainability of these appeals. 

It appears that onthe next day after the judgment 
of the High Court was delivered in the two appeals, 
counsel for the respondents wrote a letter to the 
Registrar of the High Court to direct the posting of 
the two cases ‘for being mentioned’ before the Court 
in order to obtain necessary directions consequent on 
the orders passed by it inthe appeals. This letter 
was not placed before the learned Judges until the 
judgment had been signed by them and accordingly 
the judgment-debtors filed two petitions, one being a 
review petition to the High Court and the other being 
a petition to the trial Court praying “that the decree- 
holder may be ordered to pay to the petitioners the 
purchase money of Rs. 21,000 with interest thereon at 
6 per cent. per annum from the date of sale till the date 
of payment.” The trial Court dismissed the latter 
petition on the ground that it was not maintainable, 
and the judgment-debtors tiled an appeal against the 
order. The appeal as well as the review petition of 
the judgment debtors were heard together by the 
learned Judges who directed the decree-holder’s counsel 
to elect whether his client would deposit the purchase 
money into Court or have the sale set aside. The 
decree-holder applied for a short adjournment and 
ultimately on the 15th November, 1946, his counsel 
stated that his chent wished to retain the property 
which he had purchased and to pay the purchase 
money into Court. Thereupon, he was directed to pay 
the sum of Rs. 21,000 together with interest within 3 
months from that date. 

Subsequently, the appellant {decree-holder) having 
obtained leave to appeal from the High Court preferred 
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these appeals before us. It may be stated here that 
along with the application for leave to appeal, the 
appellant had filed an application for excusing the 
delay in filing the former application which he account- 
ed for mainly by referring to the proceeditgs for the 
review of the judgments in the previous appeals to the 
High Court. This application was granted and the 
delay was condoned. 

As has been already stated, the main point arising 
in these appeals relates to the effect of the Madras Act 
upon this litigation. That Act was passed and came 
into effect in 1938, while the execution proceedings 
were still continuing. It will be recalled that the sale 
took place on the 6th July, 1935; and the application 
for setting it aside was not disposed of until the 6th 
March, 1943. But, strangely enough, the judgment- 
debtors did not apply for any relief under the Madras 
Act during this period, and they made their applica. 
tion only after the sale had been confirmed and satis- 
faction of the decree had been entered. How far this 
belated application affects the right claimed by the 
judgment-debtors under the Act is one of the questions 
raised in these appeals, andI shall deal with it after 
referring to the materia] provisions of the Act and the 
findings of the High Court which have given rise to 
several debatable points. 

The sections of the Act which are material for the 
purpose of these appeals are sections 3, 8 and 19. Sec- 
tion 3 defines an agriculturist and has a proviso stating 
that in certain cases a person shall not be deemed to 
be an agriculturist. The relevant clause of this pro- 
viso, to which I shall also have to advert later, is 
clause (D) which runs thus :— 

‘*Provided that a person shall not be deemed to be 
an ‘agriculturist’ if he — 

(D) is a landholder of an estate under the Madras 
Estates Land Act, 1908, or of a share or portion there- 
of in respect of which estate, share or portion any sum 
exceeding Rs. 500 is paid as peshkash or any sum 
exceeding Rs. 100 is paid as quit-rent, jodi, kattubadi, 
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poruppu or the like or is a janmi under the Malabar 
Tenancy Act, 1929, who pays any sum exceeding 
Rs. 500 as land revenue to the Provincial Govern- 
ment.’ 

The précise question which is said to arise with 
reference to this provision is whether by reason of being 
the owners of village Tedlam, the judgment-debtors 
should be held to be not entitled to relief under the 
Act. The other material sections 8 and 19 run as 
follows :-— 

“8. Debts incurred before the Ist October, 1932, 
shall be scaled down in the manner mentioned here- 
under, namely :— 

(1) All interest outstanding on the 1st October, 
1937, in favour of any creditor of an agriculturist 
whether the same be payable under law, custom or 
contract or under a decree of Court and whether the 
debt or other obligation has ripened intoa decree or 
not, shall be deemed to be discharged, and only the 
principal or such portion thereof as may be outstand- 
ing shall be deemed to be the amount repayable by the 
agriculturist on that date. 

(2) Where an agriculturist has paid to any 
creditor twice the amount of the principal whether by 
way of principal or interest or both, such debt includ- 
ing the principal, shall be deemed to be wholly dis- 
charged. 

(3) Where the sums repaid by way of principal or 
interest or both fall short of twice the amount of the 
principal, such amount only as would make up this 
shortage, or the principal amount or such portion of 
the principal amount as is outstanding, whichever is 
smaller, shall be repayable. 

(4) Subject to the provisions of-sections 22 to 
25, nothing contained in sub-sections (1), (2) and (3) 
shall be deemed to require the creditor to refund any 
sum which has been paid to him, or to increase the 
liability of a debtor to pay any sum in excess of the 
amount which would have been payable by him if 
this-Act had not been passed.- 
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Explanation.—Where a debt has been renewed or 1950 
included in a fresh document in favour of the same ree 
creditor, the principal originally advanced by the Wa ee 
creditor together with such sums, if any, as have been Krishna Rao 


subsequently advanced as: principal shall alone be v. 
treated as the principal sum repayable by the agri-  Kandokori 
culturist under this section. UNalanem es 


‘ d Another. 
19. Where before the commencement of this Act, . . gia ee 


a Court has passed a decree for the repayment of a Fast Alig, 
debt, it shall, on the application of any judgment- 

debtor who is an agriculturist or in respect of a Hindu 

joint family debt, on the application of any member 

of the family whether or not he is the judgment-debtor 

or on the application of the decree-holder, apply the 
provisions of this Act to such decree and shall, not- 
withstanding anything contained in the Code of Civil 
Procedure, 1908, amend the decree accordingly or enter 
satisfaction, as the case may be: 

Provided that all payments made or amounts re- 
covered, whether before or after the commencement of 
this Act, in respect of any such decree shall first be 
applied in payment of all costs as originally decreed to 
the creditor.”’ 

These sections are material, because in the present 
case the judgment.debtors asked thé decree to be 
amended under section 19 of the Act and they were 
held to be entitled to-relief under section 8. 

Having referred to the relevant provisions of the 
Act, it becomes necessary now to state the main find- 
ings of the High Court upon which the decision of this 
appeal will turn. These findings are— 

(1) that the sale of Tedlam village, which was 
held on the 6th July, 1935, and confirmed on the 6th 
March, 1943, was a good sale ; 

(2) that by this sale, the title to the Tedlam village 
passed to the decree-holder, and in hearing the appeal 
the High Court was justified in proceeding on the 
footing that the judgment-debtors having ceased to be 
the owners of Tedlam village after its sale, were not 
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hit by clause (D) of the proviso to section 3 of the Act ; 
and 

(3) that the decree had been satisfied at the date 
of the sale and the decree-holder was liable to repay to 
the. judgment-debtors the full price of the property 
which was sold. 

The main contentions directed against the conclu- 
sions arrived at by the High Court are: firstly, that 
they are self-contradictory, because if the sale was an 
effective sale on the dateit was held or confirmed, the 
decree was also satisfied on that date and the judgment- 
debtors were no longer entitled to invoke the provisions 
of the Madras Act ; and secondly, that the view taken 
by the learned Judges of the High Court that notwith- 
standing the appeal against the order refusing to set 
aside the sale they could proceed on the footing that 
the judgment-debtors had ceased to be the owners of 
Tedlam village on the date of the sale was unsound in 
law. 

I will first deal with the second point which appears 
to me to require serious consideration. The High 
Court has in my opinion rightly proceeded on the 
footing that the ownership of Tedlam village would 
bring the judgment-debtors within the mischief of 
clause (D) of the proviso to section 3 of the Act, and 
would disentitle them to any relief thereunder. This 
view was contested before us on behalf of the judgment- 
debtors on two grounds :—-(1) that the grant in favour 
of the ancestor of the judgment-debtors did not com- 
prise a whole inam village and what they owned was 
therefore not an estate under the Madras Estates Land 
Act (Madras Act I of 1908) ; (2) that on the date of the 
application, the judgment-debtors were not landholders 
of village Tedlam because the village was in the pos- 
session of a receiver since Ist February, 1937, and the 
latter was in law the landholder on the crucial date. 
None of these contentions however appears to me to 
have any force. The first contention was sought to be 
supported by Exhibit P-1 which is a register of inams 
and which shows that poramboke or waste lands to the 
extent of 596 acreshad to be deducted from the area 
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of the inam. The point however has been dealt with 
very fully and clearly by the learned Subordinate 
Judge, who has rightly pointed out that it has no force 
in view of the Madras Estates Land (Amendment). Act, 
1945 [Madras Act No. II of 1945]. The second point 
ts equally unsubstantial, because it is well settled that 
the owner of a property does not cease to be its owner 
merely because it is placed in the hands of a receiver. 
The true position is that the receiver represents the 
real owner whocver he may be, and the true owner does 
not by the-mere appointment of a receiver cease to be 
alandholder under the Madras Estates Land Act. 

I wiil now revert to the crucial question in the case, 
viz., whether the learned Judges of the High Court 
were justified in Jaw in deciding the appeal on the 
footing that the judgment-debtors had ceased to be the 
owners of Tedlam village and on that account they 
were not hit by clause (D) .of the proviso to section 3 
of the Madras Act. At this stage, it will be useful to 
refer to certain provisions of the Civil Procedure Code 
which directly bear on the question as to when title to 
immovable property which is sold in execution ofa 
decree is deemed to pass to the purchaser. One of the 
provisions is Order XXI, rule 92, which provides that 
‘twhere no application is made under rule 89, rule 90 
or rule 91, or where such application is made and dis- 
allowed, the Court shall make an order confirming the 
sale, and thereupon the sale shall become absolute.”’ 
The second relevant provision is section 65 which 
runs thus :— 


“Where immovable property is sold in execution 
of a decree and such sale has become absolute, the pro- 
perty shall be deemed to have vested in the purchaser 
from the time when the property is sold and not from 
the time when the sale becomes absolute.” 

In Bhawant Kunwar v. Mathura Prasad Singh(') the 
question as to when a mortgagee who has purchased 
certain villages in execution of the decree acquired title 
to the properties purchased by him directly arose for 
consideration, and the Privy Council rightly pointed 


(1) T.L.B. 40 Cal. 89, 
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out that ‘‘the sale in execution of the mortgage decree 
took effect from the actual date of the sale and not 
from its confirmation.’”’ In a simple case, the provi- 
sions cited above should settle the controversy, but, in 
the present case, the matter has been complicated on 
account of the appeal against the order refusing to set 
aside the sale under Order XXI, ruje 90. In sucha 
case, generally speaking, the true position seems to be 
that there is no finality until the litigation is finally 
determined by the appellate Court. This principle 
has been recognized in a number of cases, but it will 
be enough to cite Chandraman Shaha v. Anarjan 
Bibi('). The headnote of that case runs as follows :— 


_ ‘*Where a Subordinate Judge has disallowed an 
application under Order XXJI, rule 90, to set aside a 
sale in execution, and has made an order under rule 92 
(1) confirming the sale, and an appeal from disallowance 
has been dismissed by the High Court, the three years’ 
period provided by the Indian Limitation Act, 1908, 
Schedule I, article 180, for an application under Order 
XXI, rule 95, by the purchaser for delivery of possession 
runs from the date of the order on appeal; the High 
Court having under the Code of Civil Procedure, 1908, 
the same powers as the Subordinate Judge, the ‘time 
when the sale becomes absolute’, for the purpose of 
article 180 is when the High Court disposes of the 
appeal.”’ 

Under article 180 of the Indian Limitation Act, the 
period of limitation runs “from the date when the 
sale becomes absolute.” If we give a. narrow and 
literal meaning to these words, the period of limita- 
tion should be held to run from the date when the 
original Court of execution confirms the sale. But, 
as was pointed out by the Privy Council, the High 
Court as an appellate Court had the same powers as 
the trial Court and it is only when the appeal was 
dismissed by the High Court that the order of the trial 
Court confirming the sale became absolute. Till the 
decision of the appellate Court, no finality was attach- 
ed to the order confirming the sale. 

(1) LLR, 61 Cal, 945, 
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It is clear that in ‘this case the same rule would 
apply to the order recording satisfaction of the decree 
and to the order confirming the sale. If the crder 
recording satisfaction of the decree was not final and 
remained an inchoate order until the appeal was 
decided, the order confirming the sale would have the 
same inchoate character. This position seems to have 
been fully conceded in the statement of their case filed 
on behalf of the respondents in this Court. 

It is quite clear that in this case the learned Judges 
of the High Court have taken up an inconsistent 
position. As Ihave already stated, they have held, 
for the purpose of allowing one of the appeals, that the 
judgment-debtors were not hit by clause (D) of the 
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proviso to section 3 of the Act because they ceased to « 


be the owners of Tedlam village at the date of the sale 
in 1935. If this conclusion is correct, it must follow 
asa matter of logic that the decree was completely 
satisfied on the date of the sale, because the sale 
fetched a larger amount than what was payable under 
the decree and the excess amount was deposited by 
the decree-holder in Court. The sale and satisfaction 
must go together and if finality is to be attached to the 
sale it should have been held to attach also to the 
order recording satisfaction of the decree. It seems 
clear to me that if the decree had ceased to exist, no 
relief could be claimed by the judgment-debtors under 
the Madras Act. On the other hand, if the appeal had 
to be decided on the footing that the order recording 
satisfaction of the decree was not final, the same 
approach should have been made in regard to the 
effect of the sale. It is also clear that if the decree 
was Satisfied on the date of sale by the application of 
the provisions of the Act, the sale could not stand, 
because how could the property be sold in execution 
of a decree which had been already satisfied. Yet, not- 
withstanding the fact that nothing was due under the 
decree, the High Court has held that the sale was a 
good sale and was to stand. The correct approach to 
the case would have been to assume for the purpose of 
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Subordinate Judge was final. On that view, the 
appeals to the High Court could not have been decided 
on the footing that the judgment-debtors had ceased 
to be the owners of Tedlam property and were therefore 
not hit by clause (D) of the proviso to section 3 of the 
Madras Act. In my opinion, the judgment of the 
High Court cannot be sustained, and the appeals will 
have to be allowed. 

I will now deal very briefly with two preliminary 
objections raised on behalf of the respondents. The 
first objection is that the application for leave to 
appeal to his Majesty in Council against the order of 
the High Court was barred by limitation, inasmuch as 
the reasons stated in the affidavit filed by the appel- 
lant in the High Court in support of his application 
for excusing delay do not constitute sufficient reason 
within the meaning of section 5 of the Limitation Act. 
The answer to this objection will be found in the facts 
which have been already narrated, The delay was 
caused mainly by reason of the review of the order of 
the High Court and the High Court considered that 
there was sufficient reason for condoning the delay. 
This Court cannot override the discretion exercised by 
the High Court and the matter cannot be reopened in 
these appeals. The second objection is based on the 
fact that the decree-holder was given a choice by the 
High Court to elect whether he would deposit the 
purchase money or have the sale set aside, and his 
counsel told the learned Judges on the 15th November, 
1946, that his client wished to retaim the property 
which he had purchased and pay the purchase money 
incash. It is contended that in view of this state- 
ment it was not open to the appellant to contend that 
he need not pay any amount to the judgment- debtors. 
This objection also is entirely devoid of any substance, 
because there is nothing on record to show that the 
appellant has consented to be bound by the order of 
the High Court and waived his right to appeal against 
it by reason of the election. 


The learned counsel for the respondents also con- 
tended that the sale should have been set aside by the 
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High Court because the permission given to the decree. 
holder on the 16th February, 1934, to bid and set off 
the decreta] amount against the purchase price was con- 
fined to an earlier sale and did not extend to the sale 
which took place on the 16th March, 1935, after the 
upset price which had been originally fixed was 
reduced. Personally, I am inclined to hold that the 
permission: covered the sale in question, but in any 
case it is difficult to hold on the facts stated that 
there was any such material. irregularity as would 
vitiate the sale. The precise argument which is put 
forward here was advanced in the Courts below but 
it did not find favour either with the Subordinate 
Judge or with the High Court. Besides, the respond- 
ents cannot raise the point in these appeals because 
they have filed no appeal against the order of the 
High Court upholding the sale, 

In these circumstances, I would allow the appeals, 
set aside the orders of the High Court and restore the 
order of the learned Subordinate Judge. There will 
however be no order as to costs in these appeals. 


MUKHERJEA J.—I concur in the judgment just now 
delivered by my learned brother, Fazl Ali J., and 
there is nothing further which I can usefully add. 
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CHANDRASEKHARA AIYAR J.—The facts which have crandrasekhara 


given rise to these appeals and the questions for 
decision have been stated in the judgment just now 
pronounced by my learned brother Faz] Ali J. I wish 
to add only a few words onthe main contention 
advanced for the respondents by their learnéd 
Advocate, Mr. V. Rangachari. . 
If by reason of the confirmation of sale and satis- 
faction of the decree having been entered up, the title 
to the village had passed indefeasibly to the decree. 
holder, there was no longer any decree or decree debt 
to be scaled down. If, however, the title did not pass, 
because it was still open to the respondents to attack 
the Court sale under Order XXI, rule 90, they were 
landholders of the village and, as such, they would 


Aiyar J. 
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come within the scope of proviso (D) to section 3 of the. 
Madras Agriculturists’ Relief Act, 1938, which enacts 
that a landholder who holds a village paying more than 
Rs. 100 as quit rent or jodiis not an agriculturist 
within the meaning of the Act. 

The apparent inconsistency in the view taken by 
the High Court was recognised, if not conceded, by the 
learned counsel. In one view, there was no longer any 
decree in respect of which the Agriculturists’ Relief Act 
could operate ; and in the other view, the respondents 
could not take advantage of the Act, as their ownership 
of the village precluded them. Faced with this dilemma, 
Mr. Rangachari urged asomewhat ingenious argument. 
He contended that though the title passed to the 
decree-holder on the confirmation of sale and became 
vested in him from the date of the sale, the respodents 
could still be regarded as having an interest in the 
village, as the sale was open or liable to challenge and 
the title of the decree-holder was inchoate or incomplete. 
There is, however, really no support for this position. 
On confirmation, the title of the decree-holder became 
absolute or complete. Ifthe sale was set aside, the 
title would revest in the judgment-debtor. There is 
nothing like an equitable title in the decree-holder 
which could be recognised for certain purposes and not 
recognised for others. 

Under the Madras Act, ‘‘ agriculturist ’’ means “a 
person who has a saleable interest in any agricultural 
or horticultural land or one who holds interest in such 
land undera landholder as a tenant, ryotor under- 
tenure-holder.” Section 10, sub-clause (i) of the Act 
provides that the right conferred on an agriculturist 
to have a debt scaled down will not apply to any 
person who, though an “ agricuiturist ’ as defined in 
the Act, did not on 1-10-1937 hold an interest in ora 
lease or sub-lease of any land. After the sale in 1935, 
the only interest which the judgment-debtors had in 
the village was to have the sale set aside, under the 
relevant provisions of the Civil Procedure Code. This 
interest is not the interest contemplated by section 3, 
sub-clause (1i) (a) & (b) of the Act which speaks ofa 
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saleable interest or interest asa tenant, ryot or under- 1950 
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and Another. 
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Uv Oct, 17, 


THE STATE 
(SatyIp Fazi ALI, MUKHERJEA and 
CHANDRASEKHARA AIYAR JJ.] 


Criminal trial—Murder —-Injuries caused by lethal weapors— 
Duty of prosecution —Importunce of expert evidence —Duty to prove 
whole case—Evidence wintiny 0+ material pornt—Impropricty of 
conviction Proof of alibi— Standard of proof—Supreme Court— 
Criminal appeal —Interference—Practice. 

In a case where death is due to injuries or wounds caused by 
a lethal weapon, it has always been considered to be the duty of 
the prosecution to prove by expert evidence that it was likely or 
at least possible for the injuries ta have been caused with the 
weapon with which, and in the manner in which, they are 
alleged to have been caused. 

Where ina case of murder, the prosecution case was that 
the accused shot the deceased with a gun, but it appeared likely 
that the injuries on the deceased were inflicted by a rifle and 
there was no evidence of a duly qualified expert fo prove that the 
injuries were caused by a gun, and the nature of the injuries was 
also such that the shots must have been fired by more than one 
person and not by one person only, and the prosection had no 
evidence to show that another person a!so shot, and the High 
Court, though realising that there was thus a gap in the prose- 
cution evidence, convicted the accused placing reliance on the 
oral evidence of 3 witnesses which was noé disinterested : 

Held, that the present case fell within the rule latd down 
in Pritam Singh v. The State ([1950] S.C.R. 453) inasmuch as the 
appellant had been convicted notwithstanding the fast that 
evidence was wanting on a most material pars of the prosecution 
ease, and the conviction could uot therefore be upheld, 
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Held also, that the standard of proof which is required in 
regard tothe plea of alzbi must be the same as the standard 


Mohinder Singh which is applied to the prosecution evidence and in both cases it 


v. 
The State. 


Fasl Aid. 


should be a reasonable standard. 


APPELLATE JURISDICTION : Criminal] Appeal No. 10 
of 1950. 

Appeal by special leave from a judgment of the 
High Court of Punjab (Falshaw and Soni JJ.) dated 
30th December, 1949, upholding the conviction of the 
appellant under ss. 302 and 307 read with s. 34 of the 
Indian Penal Code and confirming the sentence of 
death passed against him by the Sessions Judge of 
Ferozepore on the 20th July, 1949, in Criminal Appeal 
Case No. 325 of 1949. 

Jai Gopal Sethi (R. L. Kohli, with him) for the 
appellant. 

B. K. Khanna, Advocate-General of the Punjab, 
(S. M. Sikri, with him) for the respondent. 


1950. October 17. The judgment of the court was 
delivered by 


Fazi ALI J.—This is an appeal by special leave 
from the judgment of the High Court of Punjab up- 
holding the conviction of the appellant, Mohinder 
Singh, under sections 302 and 307 read with section 34 
of the Indian Penal Code, and confirming the sentence 
of death passed against him by the Sessions Judge of 
Ferozepore. 

The case for the prosecution which has been substan- 
tially accepted by the trial Judge and the High Court 
is briefly as follows. Sometime in January, 1949, one 
Bachittar Singh, brother of Dalip Singh who is said 
to have been murdered, lodged a complaint before the 
Naib Tehsildar at Zira to the effect that a tree be- 
longing to him had been cut by 7 persons including 
Mohinder Singh, the appellant. Onthe 28th Febru- 
ary, 1949, which was the date fixed for the hearing 
of the case before the Naib Tehsildar, Jita Singh and 


Dalip Singh, the two brothers of Bachittar Singh, 


were attacked by the appellant and one Gurnam Singh, 


a lad of 17, near a Gurdwara at about mid-day, when. 
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they were returning from their field. Jita Singh was 
then carrying a load of fodder on his head while Dalip 
Singh had sickles in his hand. Jita Singh was the 
first to be attacked near a tailor’s shop by Mohinder 
Singh who fired at him from behind hitting him on 
the neck whereupon he fell down together with the 
bundie of fodder. Dalip Singh, who was following 
Jita Singh, then ran backwards and he was chased by 
Gurnam Singh round the outer boundary of a tank 
which was close by. Mohinder Singh ran on the other 
side of the tank in the opposite direction and confront- 
ed him and shot him with a gun on the chest where- 
upon he fell down. Meanwhile, Gurnam Singh had 
also reached the spot and he fired with his rifle from a 
distance of about 4 or 5 feet near about Dalip Singh’s 
ear while he was lyingsideways. The injuries proved 
fatal and Dalip Singh died on the spot. 

The same day at 3 p.m., Jita Singh went to the police 
station at Dharamkot, which is ata distance of 3 miles 
from village Augar, where the occurrence had taken 
place, and lodged a first information report, charging 
Mohinder Singh, with having caused injury to him, 
and Mohinder Singh and Gurnam Singh with the 
murder of Dalip Singh ; and the police after investigat- 
ing the case sent up a charge-sheet against the two 
accused persons. Thereafter they were tried by the 
Sessions Judge of Ferozepore under sections 302 and 
307 read with section 34 of the Indian Penal Code. 
The appellant was sentenced to death under section 
302 and Gurnam Singh was sentenced to transportation 
for life under that section in view of his youth. They 
were also sentenced to 3 years’ rigorous imprisonment 
each under section 307 read with section 34 of the 
Indian Penal Code. 

It appears that Dalip Singh had 6 injuries altogether 
which are described by the doctor who performed the 
post-mortem on his body in these words :—- 

“1. An irregularly round gun shot wound on the 
left temporal region, 1’’ diameter. The wound is 2?’ 
behind outer canthus of left eye, its upper portion is 
at a level with the top of the pinna of the left ear, 
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behind it commences at the cartilages of the ear which 
are broken. Brain is visible in the gap of the wound. 
An area 4” x 4’ is blackened, the wound being situ- 
ated in the middle of this area. 


2. A gun shot wound 3” x 4” on the back of right 
mastoid region, upper end of the wound is 1" behind 
the root of the right ear. Direction is vertically 
oblique. On dissection the left temporal bone under 
injury No. 1 is, hole andits petrous portion shattered. 
A linear fracture extends upwards and backwards, 
from the hole into the left parietal and occipital bones, 
After piercing through the left temporal lobe of the 
brain the projectile has pierced through the brain- 
stem, and emerged out as injury No. 2, holding the 
mastoid region of the skull on the right side. 


3. A gun shot wound 3”x%” on the left side of 
chest 24’” above and behind the left nipple and 4” 
behind the anterior axillary fold as area 1” below 
the wound is bruised. 


4. A gun shot wound 3” x 2” onthe right side of 
chest in the mid axillary line. The top of the wound 
being 1?” from the apex of right axilla and 43” above 
and behind the right nipple. 


5. A gun shot wound 3” x }” on the inner aspect of 
the right arm, upper end of the wound is 1}”’ from the 
top of the anterior axillary fold. 


6. A gun shot wound #”x 4%” on the front of the 
right arm. Its upper end being 24” from the top of 
the anterior axillary fold. Its distance from injury 
No. 5 being 1” and it is inter-connected with injury 
No. 5 under the skin.”’ 


The doctor has stated in his evidence that in all 
two projectiles appeared to have hit Dalip Singh, and 
injuries Nos. 1 and 2 were caused by one of them, 
injury No. 1 being the wound of entrance and injury 
No. 2 being the wound of exit. With regard to the 
other 4 injuries, his evidence is as follows :— 


“Injury No. 3 is the wound of entrance of another 
projectile and No. 4 is the wound of its exit. Wound 
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No. 5 is the wound of its re-entrance and wound 1950 
No. 6 the wound of its final exit from the body.” gare 


: : ; Aaa Mohinder Singh 
Jita Singh had 4 slight injuries on the back of the ve 
neck which are said to have been caused by pellets The State, 
and two abrasions below the right elbow and right —= ~—- 


knee said to have been caused by blunt weapons, BoA 


It may be stated here that when the investigating 
police officer arrived at the scene of occurrence, he 
found an empty cartridge case at the place where Jita 
Singh is said to have been fired at, and 2 empty 
cartridge cases and a blood-stained cap of a cartridge 
case near the place where the dead body of Dalip 
Singh was lying. Later, when Mohinder Singh 
appeared before the police, he was asked whether he 
possessed a gun and he produced a 12 bore gun 
(exhibit P-16) for which he held a licence. The 
gun and the empty cartridges were thereupon 
sent to Dr. Goyle, Director of the C.I.D. Laboratory, 
Phillaur, and the opinion that he submitted may be 
summed up as follows :—The gun had signs of having 
been fired but he could not say when it was fired last. 
The cartridge cases P-10 and P-15 could have been 
ficed through the gun P-16, but he could not say 
whether they were actually fired from that particular 
gun or asimilar gun or guns. He did not make any 
experiment by firing any cartridge from the gun 
P-16, nor did he compare the markings on the empty 
cartridges P-10 and P-15. 

A notable feature of the case is that the occurrence 
is said to have taken place in the vicinity of a 
Gurdwara and some houses, but in spite of this fact, 
not a single person ofthe Jocality has been cited or 
examined as a witness by the prosecution. The whole 
case rests on the evidence of 3 witnesses, viz., Jita 
Singh, Harnam Singh and Buta Singh. Jita Singh, 
who had been shot at from belind, claims to have 
seen the two accused firing at his brother. Harnam 
Singh admittedly lives at a considerable distance 
from the place of occurrence but has stated that he 
was coming from another viilage where he had gone to 
fetch some medicine for his maternal cousin, when he 


1950 


826 SUPREME COURT REPORTS [1950] 


saw the occurrence. Buta Singh, who is a_ tonga 
driver, belongs to a distant village and is somewhat 


Mohinder Sin" remotely related to Harnam Singh, and accounts for 


The Stata. 


Faal Au J. 


his presence near the scene cf occurrence by saying 
that he had come to see Harnam Singh the evening 
before. Harnam Singh admitted in his evidence that 
there was a dispute between him and Mohinder Singh 
nearly a month before the occurrence about a wall, 
but he also says that the dispute ‘“‘had been amicably 
settled by the panchayat’. There is nothing before 
us to show what the award of the panchayat was and 
whether or not it left any ill-feeling behind. But, on 
the arguments of the counsel and the apparently 
trivial motive for which Dalip Singh is said to have 
been murdered, it would appear that among the class 
of persons with which we are concerned petty quarrels 
give rise to enmity which does not die soon or easily, 

After the close of prosecution evidence in the 
Sessions Court, the appellant was examined under 
section 342 of the Criminal Procedure Code, and he 
denied that he had fired at Jita Singh and Dalip Singh 
with the gun P-16 and that Gurnam Singh had fired 
at Dalip Singh with a rifle. He added that he was not 
present in village Augur at the time of the alleged 
occurrence but had gone to Zira to attend the Naib 
Tehsildar’s court. To establish his plea of alibi, he 
examined 3 witnesses in the court of the Sessions 
Judge, The first witness was the Naib Tehsildar before 
whom Bachittar Singh had lodged the complaint, and 
he stated that when the case was called on the 28th 
February, 1949, 6 or 7-persons appeared in court. He 
also proved an application for a taccavi loan which 
purports to have been filed by the appellant on the 
‘28th February, 1949, and bears his thumb impression. 
He further stated in his evidence that he had passed 
orders on that application on the 28th February but he 
did not know Mohinder Singh and therefore could not 
say who had produced that application before him on 
that date. The second witness for the appellant was 
his brother-in-law, Jogindar Singh, who had written 
the application, exhibit D-C. He has stated that 
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Mohinder Singh himself was present in the court of the 


1959 


Naib Tehsildar on the 28th February, 1949, that he swoninder singh 


had signed the application (exhibit D-C) and that he 
was also one of the persons who had appeared before 
the Tehsildar when Bachittar Singh’s case was calied 


y- 
The State. 


out. The third defence witness is a hand-writing and "#444. 


fingerprint expert. He has proved that the application 
(exhibit D-C) alleged to have been presented to the 
Naib Tehsildar on the 28th February bore the thumb 
impression of the appellant, and he has also given 
evidence to show that certain handwritings which he 
was asked to compare did not tally. The evidence given 
by him with regard to these handwritings has a bearing 
on the assertion made by the appellant ina petition 
filed before the committing Magistrate to the effect 
that the original service report of the process peon 
showing that the appellant also was one of the persons 
served for appearance before the Naib Tehsildar on the 
28th February, 1949, had been suppressed and another 
report with forged handwriting had been substituted 
in its place. 


Both the courts below have held that the alibi has 


not been proved by satisfactory evidence and that 


the charges against the appellant have been made 
out. 


It seems that the learned Judges of the High Court 
were not at all impressed by the evidence of Dr. Goyle 
which they characterized as unsatisfactory and they 
were not also confident that the gun, exhibit P-16, 
had been used in causing the injuries to Dalip Singn. 
This appears from the following observations made by 
them in their judgment :— 


“The gun P-16 was identified by Jita Singh as the 
gun with which Mohinder Singh fired at him and 
Dalip Singh but he identified the gun because ofa 
brass plate at its butt end. We have seen the gun. Its 
brass plate could be of no use for the identification of 
the gun.” 


Again, commenting on the nature of the injuries, the 
learned Judges observed as follows :— 
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‘“‘ Another difficulty which is created in this case is 


Mohinder Singh the nature of injuries found on the body of Dalip 
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Singh......What kind of bullet it was which, though it 
had blackened the area where it entered the brain show- 
ing that it had been fired from not far away, did not 
shatter the brain we do not know. What kind of pro- 
jectile it was which entered the body (which if the 
evidence is to be believed was fired at from a few feet 
at Dalip Singh) and passed through the body without 
shattering the inside of the chest or causing extensive 
damage therein is also not known. Mr. Sethi (counsel 
for the accused) quoted Taylor's book on medical 
jurisprudence and Hatcher’s book on ballistics and 
argued that the firing must have been from a place 
between 600 and 1,200 yards away in order that 
the projectile may pass through and through the 
body and not shatter it. That of course pre-supposes 
that the barrel of the gun, using the word ‘ gun’ ina 
generic sense, is grooved which causes a projectile to 
go forward with a rotatory motion of something under 
a quarter of a million revolutions a minute and travel. 
ling at the rate of about 2,000 miles an hour when it 
leaves the gun......... We do not know whether the 
barrel of this gun (exhibit P-16} is grooved or not. It 
is asingle barrelled gun and is country made. The 
likelihood is that the barrel is not grooved.” 

On a careful re:ding of the judgment under appeal. 
it appears that the learned Judges of the High Court 
strongly felt that they had no adequate explanation 
in the oral evidence before them for certain puzzling 
features of the injuries on Dalip Singh. This is 
exactly what we also feel in this case, and it seems to 
us that the evidence which has been adduced falls 
short of proof in regard toa very material part of the 
prosecution case, In a case where death is due to 
injuries or wounds caused by a lethal weapon, it has 
always been considered to be the duty of the prosecu. 
tion to prove by expert evidence that it was likely or 
at least possible for the injuries to have been caused 
with the weapon with which and in the manner in 
which they are alleged to have been caused. It is 
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elementary that where the prosecution.hasadefinite —_ 1950 
or positive case, it must prove the whole of that case. = 
In the present case, it is doubtful whether the injuries “ovinder Singh 
which are attributed to the appellant were caused by, ae 
a gun or by a rifle. Indeed, it seems more likely that 
they were caused by a rifle than by a gun, and yet the Fast aug. 
case for the prosecution is that the appellant was 
armed with a gun and, in his examination, it was 
definitely put to him that he was armed with the 
gun P.16. It is only by the evidence of a duly quali- 
fied expert that it could have been ascertained whether 
the injuries attributed to the appellant were caused 
by a gun or by a rifle and such evidence alone could 
settle the controversy as to whether they could possi- 
bly have been caused by a fire-arm being used at such 
a close range as is Suggested in the evidence. It is 
clear, and it is also the prosecution case, that only 
2 shots were fired at Dalip Singh and one of the crucial 
points which the prosecution had to prove was that 
these shots were fired by two persons and not by one 
man, and both the shots were fired in such manner 
and from such distance as is alleged by the eye 
witnesses. There is, in our opinion, a gap in the 
prosecution evidence on a most fundamental point and 
the error which has been committed by the courts 
below is to ignore the gap and decide the case merely 
upon the oral evidence of 3 witnesses, two of whom 
are mere chance witnesses and not altogether independ- 
ent persons, and the evidence of the third witness is 
open to criticism on the ground of his partisanship as 
well as the improbability of his having been able to 
see the firing at his brother after he had himself been 
shot at the back of the neck. The learned Judges of 
the High Court, after commenting upon the entire 
evidence, say in their judgment :— 

‘We are thus left with the evidence of the three 
witnesses of the prosecution together with the state of 
wounds as shown by the medical evidence and an 
unsatisfactory statement of Dr. Goyle,”’ 
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They reject the evidence of Dr. Goyle and they 
consider the nature of the wounds to have created a 


Ere Sing serious difficulty in the case. Having arrived at these 


The Stite. 


Faal Ali J. 


conclusions, ‘it was a serious thing to rest the appel- 
lant’s conviction wholly upon the oral testimony in 
the case which has remained unchecked and uncon. 
firmed by expert evidence. The real position appears 
to be that the prosecution case cannot be said to be 
wholly proved but only partly proved if it is permissi- 
ble to use such an expression. This Court, as was 
pointed out in Pritam Singh v. The State ('), will not 
entertain a criminal appeal except in special and ex- 
ceptional cases where it is manifest that by a disregard 
of the forms of legal process or by a violation of the 
principles of natural justice or otherwise substantial 
and grave injustice has been done. It seems to us 
that the present case comes within the rule laid down, 
because the appellant has been convicted notwith. 
standing the fact that the evidence is wanting ona 
most:material part of the prosecution case. 

This is enough to dispose of this appeal, but we are 
constrained to say that we are not altogether happy 
about the manner in which the plea of alibi put for- 
ward by the appellant has been disposed of by the 
courts below. Ordinarily this court will not look be- 
yond the findings of fact arrived at by the courts 
below, but we find that in the present case the deci- 
sion on the plea of alibi has been arrived at in disre- 
gard of the principle that the standard of proof which 
is required in regard to that plea must be the same as 
the standard which is applied to the prosecution evi- 
dence and in both cases it should be a reasonable 
standard, It is common ground in this appeal that 
the appellant was summoned to appear before the 
Naib Tehsildar on the 28th February, 1949, which 
was the date fixed for dealing with Bachittar Singh’s 
complaint. Ordinarily and without looking at any- 
thing else, there should have been nothing improbable 
about his appearance before the Naib Tehsildar on 
that date, but in the present case there is positive 

(1) (1950) 8.0,R. 453, 
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evidence that an application for a taccavi loan bearing 
that date and also bearing the thumb impression of 
the appellant was put up before the Naib Tehsildar 
and that was dealt with by him on that very day. 
There is also affirmative evidence of a witness to prove 
that the appellant was present in the Naib Tehsildar’s 
court. This witness is undoubtedly closely related to 
the appeliant but his evidence is supported by proba- 
bility and a written document. One of the points 
raised by the prosecution was that the summons for 
appearance on the 28th February was not served upon 
Mohinder Singh, but such evidence as there is on the 
record bearing on this point has certain peculiar fea- 
tures. The prosecution having cited the Naib Tehsil- 
dar and the Ahlmad (Bench Clerk) as witnesses in the 
case gave them up and stated that the former had 
been won over by the appellant. This allegation could 
have been substantiated in the cross-examination of 
the Naib Tehsildar who was examined as a defence 
witness, but nothing was elicited from him to support 
such acharge. From the evidence of the Naib Tehsil- 
dar, it appears that on the 5th July, 1949, the Public 
Prosecutor showed him exhibit P.S. (which is an order 
directing the appearance of the seven persons includ- 
ing the appellant mentioned by Bachittar Singh in his 
complaint, before the Naib Tehsildar on the 28th 
February, 1949), and that he told the Public Prose- 
cutor that 6 or 7 persons appeared in his court on that 
date. After this incident, on the 6th July, 1949, the 
Public Prosecutor informed the Court that he would 
“sive up the Naib Tehsildar as he has been won 
over’’. The evidence of the process peon is of a some- 
what suspicious character, because he has conveniently 
forgotten every material detail. The appellant asserted 


- at the trial that the original report of the process peon 


had been suppressed and another report had been 
fabricated and substituted in its place. An applica- 
tion to this effect was made by him before the com 
mitting Magistrate, and he also examined a hand- 
writing expert to prove some of his allegations. 
Neither of the courts below has dealt with the evidence 
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1850 of this expert. The evidence of the Investigating 
eae Singh 0 CeT as recorded by the Sessions Judge is to the 
following effect :— 

The State, “P.B, and P.C. were obtained by me from the 

—— headquarters. Along with P.B.and P.C. the Parvana 

Fail ANJ. DS. was also received by me. After going through 

the zimnis, the witness states that the aforesaid 

documents P.B., P.C. and P.S. were summoned by the 

committing Magistrate and were not sent for by the 

witness. On 16th March, 1949, a Foot Constable was 

certainly sent to Zira to bring the said file. But since 

the file had been sent to the headquarters, therefore, 

the said constable returned quite blank. I never 
inspected this file at the headquarters.”’ 

The most material document with which we are 
concerned is P.S. which should have contained an 
endorsement of service of summons on the persons 
against whom Bachittar Singh had complained. It is 
clear from the first part of the evidence of the Investi- 
gating Officer that he had received the report of the 
process peon which was endorsed on the back of P.S., 
from the headquarters, but he says later that the 
papers were sent for but they did not arrive. It is 
surprising that when a document was the subject of so 

- much controversy he should have said by mistake that 
he had received it. One of the comments made by the 
learned Sessions Judge in dealing with the application 
alleged to have been made by the appellant on the 
28th February, 1949, for a taccavi loan is that after 
producing the application before the Naib Tehsildar 
on that date, Mohinder Singh could have reached his 
village by noon time, but on this point the learned 
Sessions Judge seems to have wholly ignored the 
evidence of the Naib Tehsildar that he usually dealt 
with such applications between 12 and 4 P.M. on 
working days, and also the affirmative evidence of 
Joginder Singh, 

In our opinion, there has been in substance no fair 
and proper trial in this case, and we are constrained to 
allow this appeal, set aside the conviction of the appel- 
lant under sections 302 and 307 read with section 34 
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of the Indian Penal Code, and direct that he be set at Teh 
liberty forthwith. In crdinary circumstances, we 13 singh 
might have remanded the case for a fresh trial, but we "7" 
consider that such a course would, in the present tne State. 
case, be unfair and contrary to settled practice, seeing —~ 
that the appellant has been in a state of suspense over Fat! Ali J. 
his sentence of death for more than a year. 


Appeal allowed. 


Agent for the appellant: R.S. Narula. 
Agent for the respondent: P.A. Mehta. 


MANGAN LAL DEOSHI 1950 
v. 
MOHAMMAD MOINUL HAQUE & OTHERS. 


[Suri Haritar Kania C.J., PATANJALI SASTRI 
and Das JJ.] 


Indian Registration Act, 1908, s. 17 (1) (b) and (a), 8. 77 (2— 
“ Lease ’’—Compromise decree creating under-lease Letwren Aand B 
on condition that A pays @ sum of money toC—Whether compulsorily 
regisivab'e—Agreement to lease not creating immediate interest in 
land—Whether “‘lease”. 


An agreement for a lease, which a lease is by the Indian 
Registration Act declared to include, must be a document which 
effects an actual demise and operates as a lease. It must create 
& present and immediate interest in land. 

Where a litigation between two persons A and B whoclaimed 
to be tenants under C was settled by a compromise decree the 
effect of which was to create a perpetual underlease between 
A and B which was to take effect only on condition that A paid 
Rs. 8,000 to C within a fixed period : 

Held, that such a contingent agreement was not “a lease” 
within cl. (d) of ¢, 17 (1) of the Indian Registration Act, and even 
though it was covered by el. (b’ of the said section it was exempt 
from registration under cl. (vi) of sub-s. (2) of 8.17. 

 _-Hemanta Kumari Debi v. Midaapur Zamindari Co, (I L.R. 47 
Cal. 485 P.C.) relied on. 
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Appeal from a judgment and decree of the High 
Court of Judicature at Patna in Appeal from Appel. 
late Decree No. 97 of 1946 (Manohar Lall and 
Mukherji JJ.) dated 23rd December, 1947, confirming 
the judgment of the District Judge of Purulia in 
Appeal No. 159 of 1944. 

S. P. Sinha (P. K. Bose, with him) for the 
appeliant. 

N.C. Chatterjee and Panchanan Ghosh (Chandra 
Narayan Naik, with them) for the respondent. 


1950. December 1. The Judgment of the Court was 
delivered by 


PATANJALI SastTRI J. —This appeal arises out ofa 
suit brought by the respondent in the court of the 
Subordinate Judge, Dhanbad, for recovery of arrears 
of royalty and cess from the appellant and another 
alleged to be due under a compromise decree passed 
on the 6th March, 1923, in a previous suit between the 
predecessors in interest of the parties. The only plea 
which is material for the purpose of this appeal is that 
the compromise decree not having been registered was 
inadmissible in evidence. The courts below held that 
the document did not require registration and gave 
effect to its termsin decreeing the suit. The second 
defendant has preferred this appeal. 

The facts are not now in dispute and may be briefly 
stated. On 11th March, 1921, one Kumar Krishna 
Prasad Singh (hereinafter referred to as Kumar) 
granted a permanent lease of the right tothe under- 
ground coal in 5,800 bighas of land belonging to him 
to Shibsaran Singh and Sitaram Singh (hereinafter 
referred to as the Singhs) by a registered patta stipu- 
lating for a salami of Rs. 8,000 and royalty at the rate 
of 2a. per ton of coal raised subject to a minimum of 
Rs. 8,000 and for certain other cesses and interest. On 
7th June, 1921, Kumar executed another permanent 
patta leasing the right to the coal in 500 bighas out of 
the 5,800 bighas referred to above to one Prayagji 
Ballavji Deoshi and his son Harakchand Deoshi (here- 
inafter referred to as the Deoshis). By this document 
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the Deoshis agreed inter alia to pay royalty at the rate 
of 2a. per ton on all classes of coal raised subject toa 
minimum of Rs, 750 a year. The Singhs feeling themsel- 
ves aggrieved by the latter transaction brought a title 
suit (No. 1291 of 1921) in the Court of the Subordinate 
Judge of Dhanbad for a declaration of their title and 
for possession of the 500 bighas leased to the Deoshis 
under the aforesaid patta of 7th June, 1921. To that 
suit Kumar was made a party as defendant No. 3, the 
Deoshis being defendants 1 and 2. The suit was how- 
ever compromised on 6th March, 1923, by alithe parties 
and a decree based on the compromise was also passed 
onthe same day. The interest of the Singhs was 
brought to sale in 1938 in execution of a decree obtained 
against them and was purchased by the plaintifi who 
instituted the present suiton 3rd October, 1942, claiming 
the royalty and cesses payable under the compromise 
decree for the period from Pous 1345 to Asadh 1349 
B. S. from defendants 1 and 2 as the representatives 
of the Deoshis who entered into the compromise of 
March, 1923. 


In order to appreciate the contentions of the parties, 
it is necessary to set out the relevant terms of the 
compromise decree which are as follows :— 


“ The plaintiffs (the Singhs) within two months from 
this date shall pay Rs. 8,000 as salami to defendant 
No. 3(Kumar). Otherwise all the terms of the compro- 
mise will stand cancelled and the plaintiffs shall not 
be competent to claim any right to or possession over 
theland covered. by the patta dated 11th March, 1921... 
The patta which defendant No. 3 executed in favour 
of the plaintiffs in respect of 5,800 bighas of coal 
land in village Rahraband shall remain in force, and 
the plaintiffs will get a decree of declaration of their 
right and title to the 500 bighas of coal land in dispute 
but defendants 1 and 2 (the Deoshis) shall hold posses- 
sion as tenants. Besides the terms mentioned below, 
defendants 1 and 2 shall remain bound by all the 
remaining terms under which they took settlement of 
the 500 bighas of coal land from defendant No. 3 under 
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patta and Kabuliyat, and both the defendants 1 and2 
shall possess the same under the plaintiffs from gene- 
ration to generation and all the terms of thesaid patta 
and Kabuliyat shall remain effective and in force 
between them. Both the defendants 1 and 2 shall 
remain bound to pay to the plaintiffs commission at 
the rate of 2a. 6p. per ton on all sorts of coal instead 
of 2a. a ton as stated before in the patta of 5,800 bighas 
of land settled with the plaintiffs... The plaintiffs shall 
pay to defendant No. 3 in future the minimum royalty 
of Rs. 6,000 instead of Rs. 8,000 as stipulated in the 
original patta of 11th March 1921 and commission at 
the rate of la. 9p. a ton in place of 2a.a ton as stipu- 
lated in the patta of March 21...... Unless the plaintiffs 
pay to the defendant No. 3 Rs. 8,000 within 2 months 
from this day they shall not be competent to take out 
execution of this decree, nor shall they be competent 
to take possession of the land in dispute. The defend- 
ants land 2 within one month frcm the date of 
payment of Rs. 8,000 as aforesaid to defendant No. 3 
shall execute a new Kabuliyat in favour of the plaintiff 
in respect of the modified terms stated above, 7.¢., on 
the condition to pay commission at the rate of 2a. 6p. 
per ton...In the new patta which defendant No. 3 will 
execute in favour of the plaintiffs he shall embody the 
condition that the annual minimum royalty will be 
Rs. 6,000 instead of Rs. 8,000 and commission will be 
at the rate of la. 9p. per ton in place of 2a. per ton as 
mentioned in the aforesaid patta. Ifthe defendant 
No, 3 does not execute the patta on the aforesaid 
modified terms in favour of the plaintiffs within the 
time aforesaid and both the defendants 1 and 2 also do 
not execute a kabuliyat on the aforesaid modified 
terms, then this very rafanama shall be treated as the 
patta and kabuliyat, and the plaintiffs in accordance 
with the terms of the rafanama shall pay to defendant 
No. 3, Rs. 6,000 only as minimum royalty and com- 
mission at the rate of la. 9p. per ton with respect to 
5,800 bighas and shall continue to realise commission 
at the rate of 2a. 6p. per ton from defendants 1 and 2 
who shall remain bound to pay the same.’’ 
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The answer to the question whether this compromise 
decree requires registration depends on the legal effect 
of the changes in the status quo ante of the parties 
brought about by the document, A careful analysis 
reveals the following alterations :— 

(1) In the lease to the Singhs, the rate of royalty or 
commission was reduced from 2a. per ton of coal raised 
to la. 9p. per ton and the minimum royalty was 
reduced from Rs. 8,000 to Rs. 6,000 while the area of 
coalland in their khas possession was reduced by 
500 bighas. 

(2) In the lease to the Deoshis the rate of royalty or 
commission was enhanced from 2a. per ton to 2a. 6p. 
per ton and this was made payable to the Singhs. 

(3) The Singhs and the Deoshis were brought into a 
new legal relationship, the former accepting the latter 
as tenants holding the disputed 500 bighas under them 
in consideration of the latter agreeing to pay the 
enhanced royalty to the former. 

(4) The whole arrangement was made conditional 
on the Singhs paying Rs. 8,000 to Kumar within 
2 months from the date of the compromise, it being 
expressly provided that the Singhs were not to be en- 
titled to execute the decree or to take possession of the 
disputed area of 500 bighas which evidently had not 
till then passed into their possession. 


Now, sub-section (1) of section 17 of the Registration 
Act, enumerates five categories of documents of which 
registration is made compulsory which include‘ (d) 
leases of immoveable property from year to year, or 
for any term exceeding one year, or reserving a yearly 
rent;’’. Sub-section (2) however provided that ‘nothing 
in clauses (b) and (c) of sub-section (1) applies to 
seanes (vi) any decree or order of court.” It may be 
mentioned in passing that this clause was amended 
with affect from the Ist April, 1930, by the Transfer of 
Property (Amendment) Supplementary Act, 1929, so 
as to exclude from the scope of the exception compro- 
mise decrees comprising immovable property other 
than that which is the subject-matter of the suit. But 
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the amendment cannot affect the document here in 
question which came into existence in 1923. Before 
the amendment, the clause was held to cover even com- 
promise decrees comprising immovable property 
which was not the subject matter of the suit: [Vide 
Hemanta Kumari Debi v. Midnuapur Zamindart Co. (')}. 
That decision applies to the present case and obviates 
the objection that because the compromise in question 
covered also the remaining 5,300 bighas which were 
not the subject-matter of the title suit of 1921, it was 
outside the scope of the exception in sub-section (2), 
clause (vi). 

The only question, therefore, is whether the com- 
promise decree is a “‘lease”’ [which expression includes 
“an agreement to lease’ by the definition in section 
2(7)] within the meaning of cl. (d) of sub-section (1). 
It is obvious that if ths compromise decree falls within 
clause (d) of sub-section (1) it would not be protected 
under clause (vi) of sub-section (2) which excepts 
only documents falling under the categories (b) and (c) 
of sub-section (1). The High Court was of opinion 
that, on a proper construction of the terms of the com- 
promise, it did not fall under clause (d). Manohar 
Lall J., who delivered the leading judgment, observed : 
“It was a tripartite agreement embodied in the decree 
of the court and was, therefore, exempt from registra- 
tion. It will be observed also that so far as the defend- 
ants were concerned, their possession of the 500 bighas 
was not interfered with and they still remained in 
possession as the lessees, but instead of paying the 
royalty to the plaintiffs it was agreed between all the 
parties that the defendants would pay the royalty in 
future to Shibsaran and Sitaram. If the matter had 
stood there, the learned Advocate for the appellant 
could not have seriously contested the position, but he 
vehemently argued that when the agreement was not 
to pay the same amount of royalty or commission as 
previously agreed to but an altered amount of royalty 
and commission, the document should be held to 
fall within the mischief of section 17 (1) (d) of the 


(1) 47 Cal, 485; P.C. 
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Registration Act. The answer to this contention is, as 
I have stated just now, to be found in the Full Bench 
decision of this court:” [see Charu Chandra Mitra’s 
case (‘)]. It was there held that a mere alteration of 
the rent reserved does not make the transaction a 
new lease so as to bring it within clause (d) of sub- 
section (1). , 

We are unable to share this view. It oversimplifies 
the compromise transaction which, in our opinion, 
involves much more than a mere alteration of the 
royalties stipulated for in the previous pattas executed 
by Kumar. Nor can we accept the suggestion of 
Mr. Chatterjee for the respondents that the compro- 
mise operated as an assignment to the Singhs by 
Kumar of the latter’s reversion under the “lease grant- 
ed to the Deoshis and all that the latter did was to 
acknowledge the Singhs as their landlords and attorn 
tothem, On this view it was said that the trans- 
action would not fall under clause (d), al- 
though it would fall under clause (b) but then 
would be saved by the exception in clause (vi) 
of sub-section (2). The argument, however, 
overlooks that Kumar had leased the area of 5,800 
bighas to the Singhs by his patta dated 11th March, 
1921, andthe compromise by providing that the Singhs 
should pay the reduced royalty of la. 9p. per ton in 
respect of the whole area preserved Kumar’s reversion 
intact. He could not therefore be deemed to have 
assigned any part of his interest in 5,800 bighas as 
landlord to the Singhs who continue to hold the entire 
extent as tenants under him. What the compromise 
really did was, as stated already, to bring the Singhs 
and the Deoshis into a new legal relationship as under- 
lessor and under-lessce in respect of 500 bighas which 
were the subject-matter of the title suit; in other 
words, its legal effect was to create a perpetual under- 
lease between the Singhs and the Deoshis which would 
clearly fall under clause (d) but for the circumstance 
that it was to take effect only on condition that the 
Singhs paid Rs. 8,000 to Kumar within 2 months 

(03 P, L. J, 928, 
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thereafter. As pointed out by the Judicial Committee 
in Hemanta Kumar’s case (') ‘‘An agreement for a 
lease, which a lease is by the statute declared to 
include, must, in their Lordships’ opinion, be a docu- 
ment which effects an actual demise and operates as a 
lease......The phrase which in the context where it 
occurs and inthestatute in which it is found, must in 
their opinion relate to some document which creates 
a present and immediate interest in the land.” 
The compromise decree expressly provides that unless 
the sum of Rs. 8,000 was paid within the stipulated 
time the Singhs were not to execute the decree or to 
take possession of the disputed property. Until the 
payment was made it was impossible to determine 
whether there would be any underlease or not. Such 
a contingent agreement is not within clause (d) and al- 
though it is covered by clause (b), is excepted by clause 
(vi) of sub-section (2). We therefore agree with the con- 
clusion of the High Court though on different grounds 
and dismiss the appeal with costs. 


Appeal dismissed. 
Agent for the appellant: P. K. Chatterjee. 
Agent for the respondent : Sukumar Ghose. 


ar ean nO etm 


RAJA KAMALA RANJAN ROY 


v. 
BAIJNATH BAJORIA. 


{SHRI HARILAL Kania C.J., PATANJALI SASTRI 
and Das JJ.] 


Contract--Speci fic performance—Offr to purchase leasehold 
righi—Stinulation that lesse? should obtain consent of lessor—Lessor 
unreasonably refusing consent—Lessee, whether relieved of liability 
fo assign—Suit for sprifis performince by purchaser—Maintain 
ability—Leas2 deed —Covenant prohibiting assignmint of lease without 
lescor's consent,“ swsh coxsent, how:v2r, not to bz wrreasonably wi h- 
held in case of respectable p2rsov''—Meaning and effect of coveuant. 

(1) 47 Cal. 485, at p. 494, 
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The defendant had obtained certain premises on lease under 
a deed which contained a covenant by the lessee “not to assign 


1950 


the demised premises or any part thereof without first obtaining aja Kamala 


the written consent of the lessor, such consent, however, not to 
be unreasonably withheld in the case of respectable or responsi- 
ble person’. After some offers and counter offers the plaintiff 
finally made an offer to purchase the defendant’s leasehold inter- 
est on certain terms one of which was that ‘ the consent of the 
landlord will be obtained by you before the completion of the 
sale’; and the offer was unconditionally accepted by the defend- 
ant, The defendant subsequently refused to assign on the ground 
that the lessor had withheld his congent, and the plaintiff sued 
for specific performance of the agreement : 

Held, (i) that the agreement was not, for its coming into 
being, conditional or contingent on the obtaining of the lessor's 
consent, the obligation to obtain the lessor’s consent being only 
a term of the agreement which the defendant had to fulfil; (ii) the 
words ‘ such consent, however, not to be unreasonably withheld 
in the case of a respectable or responsible pergon ” in the lease- 
deed did not amountto a separate or indepsndent covenant by 
the lessor that he would not refuse consent except on reasonable 
grounds in the case of a respectable or responsible person, but 
only limited or qualified the lessee’s covenant not to assign with. 
out the lessor’s consent, by relieving him from the burden of the 
covenant if the lessor withheld his consent unreasonably in the 
case of proposed assignment to a respectable or responsible per- 
son ; (iii) that, as the plaintiff was admittedly a respectable and 
responsible person and on the facts of the case the lessor’s refusal 
to give consen§ was unreasonable, the defendant could validly 
assign the lease without such consent; (iv) that the court could 
come to a decision on this matter even ‘though the lessor was not 
a party to the suit and the decision might not bind him ; (v) that 
the defendant could not under these circumstances plead the 
absence of the lessor’s consent as relieving him from the obliga- 
tion to perform his part of the agreement if the plaintiff insisted 
on his carrying out the agreement even though the lessor had 
not given his consent; and the plaintiff was therefore entitled to 
a decree for specific performance of the agreement. 


CiviL APPELLATE JURISDICTION : Civil Appeal No. 4 
of 1950. 


Appeal from the High Court of Judicature of Cal. 
cutta (Sir Trevor Harries C.J. and Mukherjea J.) from 
a judgment and decree dated May 30, 1948, in Appeal 
No. 21 of 1947 confirming with modifications the decree 
of a single Judge of the same High Court (Ormond J.) 
dated January 24, 1947, in suit No. 1031 of 1945. 
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N.C. Chatterjee (Samarendra Nath Mukherjee, with 
him) for the appellant. 

P. L. Banerjee (Upendra Chandra Mullick, with 
him) for the respondent. 


1950. December 1. The Judgment of the Court 
was delivered by 


Das J.—This is an appeal by the defendant ina 
suit for specific performance against the judgment 
and decree of the High Court of Judicature at Fort 
William in Bengal (Sir Trevor Harries C.J. and 
Mukherjea J.) dated May 30, 1948, dismissing his 
appeal and confirming, with certain modifications, the 
judgment and decree for specific performance passed 
by Ormond J. on January 24, 1947. There is no sub- 
stantial dispute as to the facts leading up to the suit 
out of which the present appeal has arisen and they 
may shortly be stated : 

Maharaja Sris Chandra Nandy of Cossimbazar is the 
owner of premises No. 374 Upper Chitpur Road in the 
town of Calcutta (hereinafter referred to as the ‘‘said 
premises”). By an Indenture of lease made on April 
27, 1931, the Maharaja as manager of the Cossimbazar 
Raj Wards Estate which was then under the manage- 
ment of the Court of Wards demised the said premises 
toone Madan Gopal Daga for a term of 51 years com- 
mencing from May 1, 1931, at and for the monthly 
rent of Rs. 1,083-5-3 and upon terms and conditions 
contained therein. By sub-clause (6) of clause 2 of the 
said Indenture the lessee covenanted, amongst other 
things, ‘‘not to assign the demised premises or any 
part thereof without first obtaining the written consent 
of the lessor, such consent, however, not to be un- 
reasonably withheld in the case of respectable or 
responsible person............ There was the usual pro- 
viso for re-entry for non-payment of rent for three 
months or for breach of any of the lessee’s covenants, 
without prejudice to the lessor’s right of action for 
such breach. On March 25, 1943, Madan Gopal Daga, 
with the written consent of the lessor, assigned the 
unexpired residue of the lease to the defendant who 
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was accepted as the lessee by thelessor. By an agree- 
ment said to have been arrived at by correspondence 
exchanged between the plaintiff and the defendant and 
their respective solicitors between January 27, 1945, 
and February 2, 1945, the defendant is alleged to have 
agreed to assign tle said lease to the plaintiff for the 
unexpired residue of the term with effect from February 
1, 1945, at and for the price of Rs. 1,80,000 and upon 
terms and conditions contained in the correspondence 
to which reference will be made in greater detail here- 
after. On February 21, 1945, the defendant wrote a 
letter to the lessor intimating that he had agreed to 
assign his interest in the lease to the plaintiff and 
requesting the lessor to give his consent in writing to 
such assignment. On March 5, 1945, the lessor replied 
that the question of his giving consent to the transfer 
of the lease could not be entertained as he had already 
determined the lease and that in the circumstances the 
whole initiative was in the hands of the defendant. 
This letter clearly indicated that the lease had been 
determined for non-payment of rents and it obviously 
implied that it was for the defendant to get the lease 
revived by paying up the arrears ofrent so that the 
question of giving consent to an assignment of the 
lease might be considered by the lessor. On March 8, 
1945, the defendant by his solicitors’ letter informed 
the plaintiff's solicitors that the defendant had ap 
proached the lessor but had failed to secure his consent 
and that, as no valid transfer could be made without 
such consent and the agreement for sale was subject 
to such consent being obtained, the defendant was 
reluctantly compelled to cancel the agreement. The 
plaintiff by his solicitors’ letter of March 10, 1945, 
maintained that the agreement was not subject to the 
alleged condition and that the defendant was not 
entitled to cancel the agreement. It was pointed out 
that under the terms of the lease the lessor could not 
refuse his consent to the transfer of the lease to a res. 
pectable or responsible person which the plaintiff 
undoubtedly was. It is not necessary to refer to the 
further correspondence that followed in which each 
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party maintained his own contention. On March 17, 
1945, the lessor filed a suit (being suit No. 425 of 1945) 
in the High Court against the defendant for the re- 
covery of the demised premises on the grourd that 
the lease had been determined. It was during the 
pendency of that suit that on July 4, 1945, the suit for 
specific performance of the agreement to assign the 
lease out of which the present appeal has arisen was 
filed by the plaintiff against the defendant. 

On July 13, 1945, the lessor’s suit for ejectment was 
settled by the defendant consenting to a decree for 
Rs. 59,213-11-0 for arrears of rent which was paid up. 
There is no dispute that the forfeiture of the lease for 
non-payment of rent was waived and the lease was 
accordingly revived. Shortly after the settlement of 
the ejectment suit the defendant on August 6, 1945, 
applied to the lessor for his consent to the assignment of 
the lease and on the same day the lessor in reply 
declined to give his consent without assigning any 
reason whatever. The suit for specific performance 
came up for disposal before Ormond J. in November 1946 
when it was heard in part and was adjourned. It was 
eventually further heard in January 1947 and finally 
disposed of on January 23, 1947, when Ormond J. 
passed a decree against the defendant for specific 
performance of the agreement. The decree provided 
that in the event of the defendant being unable within 
a fortnight from the date of the decree to obtain the 
written consent of the lessor the assignment should be 
made without such consent. The defendant appealed. 
After two days’ hearing, ‘in order to clear up the 
matter’ the appeal Court ‘‘gave the plaintiff an oppor- 
tunity to examine the Maharaja as a witness in this 
case so that all relevant facts might be brought out and 
placed before the Court for the purpose of enabling it 
to come to a proper decision on this point.’’ The 
appeal was accordingly adjourned and the lessor was 
examined on commission and his evidence was filed in 
the proceedings. After further hearing the appeal 
Court dismissed the defendant’s appeal and confirmed 
the decree for specific performance of the agreement 
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without the need for obtaining the consent of the lessor 
prior to the execution of the deed ofassignment in 
favour of the plaintiff. This decree was subsequently 
amended by inserting therein a provision enabling the 
plaintiff to set off from the purchase price the amount 
of rent payable as and from February 1, 1945, until the 
date of conveyance less all outgoings and interest on 
the purchase price at four per cent. per annum from 
that date to the date of the conveyance. The defend- 
ant has now come up before us in appeal from this 
judgment and decree of the appeal Court. 

The first point urged by learned counsel appearing 
in support of this appeal is that, being subject to the 
consent of the lessor, the agreement was contingent on 
the defendant obtaining such consent and as the defend- 
ant could not secure the lessor’s consent no effective 
agreement came into being which could be ordered to 
be specifically performed. The determination of this 
question must depend on a correct analysis and ascer- 
tainment of the meaning and import of the correspond- 
ence by which the agreement is said to have been 
arrived at. It was on January 27, 1945, that the plaintiff 
offered to purchase the defendant’s leasehold interest in 
the said premises upon terms and conditions set forth 
in the plaintiff’s letter of that date. Clauses 3 and 4 
of those terms were as follows : 

(3). The lease will be .transferred in my favour 
as from the Ist February, 1945, and I shall be entitled 
to recover rents from the tenants as from that date 
and shall pay the rent to the superior landlord and 
municipal taxes from that date. 

(4). You shall have to obtain the necessary consent 
for the transfer of the Jease in favour of myself or my 
nominees from the said Maharaja of Cossimbazar 
before the execution of the transfer of lease in my 
favour.” 


The defendant replied to the plaintiff’s above letter 
on January 28, 1945. By this reply the defendant ex- 
pressed his willingness to transfer the lease to the 
plaintiff on terms contained therein. Clauses 3 and 4 
of this letter were as follows: 
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“ (3) If your final acceptance as stated above is 
received within 30th January current and if Iam 
able to obtain the consent of Maharaja Cossimbazar 
for transfer of the leasehold interest within the first 
week of February, 1945, I agree to your para 3. 

(4) Your para 4 is agreed to but the name or names 
of the persons to be mentioned in the sale deed for 
whom permission is to be taken from Maharaja Cos- 
simbazar should be clearly stated with their respec- 
tive addresses.”’ 

It is quite clear that mo agreement was concluded by 
these two letters for the defendant’s letter was not an 
unconditional acceptance of the plaintiff’s offer but 
amounted in law to only a counter-offer. By clause 3 
the defendant offered to transfer the lease to the plaint- 
iff as from February 1, 1945, so as to entitle the 
plaintiff to realize the rents from that date and to be 
liable to pay the rent to the lessor also from that date 
on two conditions, namely, that the plaintiff's accept- 
ance was received within January 30, 1945, and the 
defendant was able to obtain the lessor’s consent with- 
in the first week of February, 1945. This clause did 
not make the offer itself contingent on the obtaining 
of the lessor’s consent but made one of the terms of 
the offer, namely, that the lease would be transferred 
as from February 1, 1945, conditional on the obtain- 
ing of the lessor’s consent within the first week of 
February, 1945. Likewise, subject to the name of the 
assignee being clearly stated the defendant by clause 4 
offered to obtain the lessor’s consent to the assignment 
of the lease. Clause 4 of the defendant’s letter was 
not so expressed as to make the defendant’s offer con- 
tingent on his obtaining the lessor’s consent. On the 
contrary, clause 4 constituted one of the terms of the 
offer which, on the offer being accepted, would become 
binding on the defendant as one of the terms of the 
agreement, The plaintiff, however, does not appear 
to have accepted the defendant’s counter offer but on 
January 29, 1945, through his solicitors made a fresh 
offer to purchase the defendant’s leasehold interest at 
ks. 1,80,000 on the following terms: 
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‘‘(a) That the earnest money will be Rs. 5,000 
(Rupees five thousand) instead of Rs. 30,000. 

(b) Our client will have the conveyance in his own 
favour. The consent of the landlord will be obtained 
by you before the completion of sale. 

(c) That your client will complete the conveyance 
within a month after the receipt by us of all the 
original title deeds with you. 

(d) That the transfer of the property in favour of 
our client will take effect on and from the Ist Febru- 
ary, 1943, irrespective of the date of the conveyance, he 
being entitled to all the rents, issues and profits and 
being liable for all the liabilities in respect thereof 
since the said date. 

(e) That our client will not be lable to pay your 
Solicitor’s Bill of cost in respect of the sale.” 

Again, it will be noticed that by clause (b) the offer 
was not made contingent on the obtaining of the 
lessor’s consent but the plaintiff insisted on the 
defendant’s obtaining such consent as a substantive 
term of his offer so that if the offer by being accepted 
ripened into an agreement the defendant would be 
bound to obtain the lessor’s consent as a term of such 
agreement. The defendant by his solicitors’ letter 
dated February 1, 1945, purported to accept the 
plaintiff's last offer with a slight reservation, 
namely ,— 

‘‘ As regards clause (d) of your said letter, it is dis- 
tinctly understood that the same should be given 
effect to only in case the conveyance is completed in 
terms of clause (c) of your said letter.” 

On February 2, 1945, the plaintiff by his solicitors’ 
letter of that date unconditionally accepted this reser- 
vation and so a concluded agreement was arrived at 
between the parties. This agreement was not, for its 
coming into being, contingent or conditional on the 
obtaining of the lessor’s consent. The obligation to 
obtain the lessor’s consent was cast upon the defend- 
ant as a term of the agreement. In our judgment the 
Court below was right in holding that the agreement 
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itself was not contingent as contended for by the 
appellant. 

The contentions next advanced by learned counsel 
for the appellant relate to the lessee’s covenant con- 
tained in sub-clause (6) of clause 2 of the lease to 
which reference has already been made. The legal 
incidents of such a covenant are now well established 
by judicial decisions referred to in the judgment of the 
High Court and it is not necessary to refer to them in 
detail, Suffice it to say, that the words “‘ such con- 
sent, however, not to be unreasonably withheld in the 
case of respectable or responsible person’ contained 
in the covenant do not amount toa separate or inde- 
pendent covenant by the lessor that he would not 
refuse consent except upon reasonable grounds in the 
case of respectable or responsible person, but that 
those words limit or qualify the lessee’s covenant not 
to assign the demised premises without the consent in 
writing of the lessor. In other words, those words 
have the effect of relieving the lessee from the burden 
of this covenant if the lessor withholds his consent 
unreasonably in case of proposed assignment to a res- 
pectable or responsible person. In this view of the 
matter, the plaintiff contended that he being a res- 
pectable and responsible person the lessor had unrea- 
sonably withheld his consent to the proposed assign- 
ment to him and had consequently relieved the 
defendant from the burden of his covenant so that 
the defendant could legally and validly assign the 
lease to him without such consent of the lessor. 

The first objection taken by the appellant to this 
contention of the plaintiff is that in his plaint the 
plaintiff insisted on the defendant obtaining the 
lessor’s consent and that he should not have been per- 
mitted to make this new case at the hearing. Both 
the trial Court and the appeal Court held that there 
was, strictly speaking, no element of surprise, parti- 
cularly because the plaintiff relied upon facts admitted 
and proved by the defendant himself and that it was 
open to him to take this point. We may also add that 
ithis point was in a manner indicated in the plaint 
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itself for in paragraph 11 thereof it was pleaded that 
the plaintiff was a responsible and respectable person 
and that if consent to assign in his favour was with- 
drawn such withdrawal would be unreasonable and 
would not be valid and binding. In view of such 
pleading we are unable to say that the point raised 
by the plaintiff at the trial was an entirely new point 
or that the defendant was taken by surprise. 

The next objection of the appellant was that this 
point should not have been allowed to be raised and 
no evidence should have been permitted to be adduced 
on this point in the absence of the lessor as a party to 
the suit. Wedonot think that there is any force in 
this objection. The Court had to decide whether it 
was a case where relief by way of specific performance 
should be given. The Court could not force the 
defendant to apply to the lessor for his consent nor 
could the Court force the lessor to give his consent 
and, if the matter only depended on the consent, the 
Court would not have ordinarily, in those circum- 
stances, directed the agreement for assignment to be 
specifically enforced. The Court, therefore, had also 
to consider, for the purposes of this case, as to whe- 
ther the circumstances were such as would indicate 
that the defendant had been relieved of the burden of 
his covenant by reason of the lessor having unreason- 
ably withheld his consent. It is true that a decision 
on that question in this suit wouJd not be binding on 
the lessor, but nevertheless the Court had to come to 
a decision on that question for the purposes of this 
suit as between the parties thereto in order to award 
the relief of specific performance to the plaintiff. 

The third objection of the appellant is that the 
appeal Court should not have allowed the plaintiff to 
adduce further evidence. It will be recalled that the 
appeal Court directed the evidence of the Maharaja of 
Cossimbazar to be taken during the hearing of the 
appeal. Thejudgment of the appeal Court clearly 
indicates that it was the appeal Court that “required” 
the evidence ‘‘in order to clear up the matter” and 
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“for the purpose of enabling it to come to a proper 
decision on this point’. The matter, therefore, is fully 
covered by Order XLI, rule 27 of the Code of Civil Pro- 
cedure and no objection can be taken to the course 
adopted by the appeal Court on that ground. We do 
not think there is any reason to interfere in the exercise 
of the Court’s discretion. 


The fourth objection is that the High Court was 
wrong in holding that the term in the agreement that 
the defendant must obtain the consent of the lessor 
before executing the assignment to the plaintiff was a 
term for the benefit of the plaintiff only. It will be 
recalled that that was aterm which was introduced 
by the plaintiff in his offer that eventually ripened into 
an agreement. The term was not expressed in a manner 
indicating that it was inserted in the agreement for the 
protection of the defendant. In other words, the 
objection that the consent of the lessor had not been 
obtained was one which could be availed of by the 
plaintifi who could rescind the contract and claim 
damages for the breach thereof. We cannot see how, 
in view of the language used in the correspondence, the 
defendant could plead the absence of the lessor’s consent 
as relieving him from the obligation of performing his 
part of the agreement if the plaintiff waived the objec- 
tion and insisted on his carrying out the agreement. 
The absence of consent may amount to a defect in the 
title of the defendant, but which the plaintiff was 
willing to accept. 


Finally it is said that by directing the specific per- 
formance of the agreement the Court has exposed the 
defendant to the risk of an action for damages for 
breach of covenant. If the assignment of the lease by 
the defendant to the plaintiff without the lessor’s 
consent amounted toa breach of covenant, the lessor 
could forfeit the lease and sue for possession. Such a 
course would affect only the plaintiff but not the 
defendant, for he had already parted with the lease for 
valuable consideration. It is said that the lessor could 
sue the defendant for damages for breach of that 
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covenant and the Court should not, by decreeing 
specific performance, have put the defendant in that 
perilous position. There appear to us to be two 
answers to this argument, namely, (1) that the defend- 
ant should have, by proper language, made his 
obligation to transfer dependent or conditional upon 
his being able to obtain the lessor’s consent which he 
did not do and (2) that the plaintiff being a respectable 
and responsible person of means, the measure of 
damages could only be a problematic conjecture. 
Indeed, it may have been precisely for this very con- 
sideration that the defendant had unconditionally 
agreed to obtain the consent of the lessor and to assign 
his interest in the lease. That the plaintiff was a 
respectable and responsible person cannot, on the 
evidence before the Court, be denied or disputed and, 
indeed, learned counsel for the appellant did not so 
contend. We find ourselves in agreement with the 
High Court that in the circumstances and on the 
evidence on record the lessor had unreasonably with- 
held his consent so as to enable the defendant to assign 
the lease without such consent. In the circumstances, 
we are satisfied that both the trial Court and the 
appeal Court exercised their discretion properly and 
no ground has been made out for our interfering with 
the judgment of the High Court. The appeal is 
accordingly dismissed. The appellant to pay the costs 
of this appeal. 


Appeal dismissed. 


Agent for the appellant : P.K. Chatierjee. 
Agent for the respondent: S.K. Ghosh. 
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YESWANT DEORAO DESHMUKH 


v. 
WALCHAND RAMCHAND KOTHARI. 


[Suri HarivaL Kania C.J., Das and 
CHANDRASEKHARA AIYAR JJ.] 


Limitation Act (IT of 1908), ss. 14 (2), 18, Art, 182—Civil Pro- 
cedure Code (V of 1908), s. 48—Baxecution of decree—Application 
after 12 years from decree and 8 years from order on last applica- 
tion— Fraudulent concealment of property to prevent execution— 
Maintainability of application—Limitation—Fraud preventing exe- 
cution against particular property— Whether saves limitation under 
Art. 182-—Applicability of s. 18—-Decree directing payment of deficit 
court fee before execution—Whether conditional decree—Starting 
point of limitation—Time spent in proceedings to adjudge judgment- 
debtor insolvent, whether should be excluded. 


An application for execution of a decree was made after the 
expiry of 12:years from the data of the decree and 3 years from the 
date of the final order on the last previous application for execu- 
tion. The decree-holder contended that the judgment-debtor had 
fraudulently purchased a business in the name of a stranger and 
had conducted the same in the name of the latter with a view to 
prevent the assets of the business from being proceeded against 
in execution by the decree-holder and that therefore under s. 48 
of the Civil Procedure Code he was entitled fo make an applica- 
tion even after the expiry of 12 years. The High Court found 
that, as the decree-holder was prevented by the fraud of the 
judgment-debtor from executing the decree, the application was 
not barred under s. 48 of the Code, but as it was made more than 
3 years from the date of the order on the last application it was 
barred under Art. 182 of the Limitation Act. The decree-holder 
appealed contending for the first time before the Supreme Court 
that as fraud for the purpose of s. 48 of Civil Procedure Code was 
proved, s. 18 of the Limitation Act was applicable to the case and 
his application was not barred under Art. 182 as it was made 
within three years of the date when he became aware of the 
fraud and the proper article applicable was Art. 181: 

Held, (i) that the question whether on the proved facts s. 18 
was applicable tothe case was a pure question of law and the 
decree-holder was entitled to raise the question before the Supreme 
Court, even though he had nof raised it before the lower courts; 
(ii) though s. 48, Civil Procedure Code, and Arts. 181 and 182 of 
the Limitation Act dealt with the time limit for making applica- 
tions for execution of decrees and should be read together, they 
were different in their scope and object, and the fact that the 
application was not barred under s. 48, Civil Procedure Code, did 
not obviate the necessity of considering whether it was barred 
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under Art. 182; (iii) that, as the fraud committed by the judg. 1950 
ment-debtor did not in any way conceal from the decree-holder —_— 
the knowledge of his right to make an application for execution of Yeswant Deorao 
the decree but only prevented him from exercising that right in Deshmukh 
respect of a particular property, s. 18 had no application to the vy 
case, and the application was therefore barred under Art. 182 of Walehand 
the Limitation Act; {iv) the fact that there was no provision in Ramchand 
Art. 182 for cases where the judgment-debtor had committed a Kothari. 
fraud as in the present case did not render that article inapplica- 
ble and bring the case within the purview of Art. 181 as Art. 182 
has to be read with the general provisions contained in s. 18 
relating to cases where there is fraud. 

Heid also, (i) A decree which provides that the plaintiff should 
pay the deficient court fees before executing the decree is not a 
conditional decree and time for making an application for execu- 
tion of such a decree runs from the date of the decree, and not 
from the date on which the plaintiff pays the deficit court fees. 

(ii) The period of time during which the decree-holder was 

prosecuting proceedings for adjudging the judgment-debtor an 
insolvent cannot be excluded under gs. 14 (2) of Limitation Act, in 
computing the period of limitation for making an application for 
executing the decree. 


Judgment of the Bombay High Court affirmed. 


APPELLATE JURISDICTION: Civil Appeal No. 37 of 
1950. 


Appeal from a judgment of the Bombay High Court 
(Chagla C.J. and Dixit J.) in Appeal No. 281 of 
1947. 

K. S. Krishnaswam Aiyangar (K. Narasimha 
Atyangar, with him) for the appellant. 

M. C. Setalvad, Attorney-General for India, (B. Sen, 
with him) for the respondent. 


1950. December 1. The Judgment of the court 
was delivered by 


CHANDRASEKHARA ArlyaR J.—This appeal, preferred chandrasskhara 
from the decree of the Bombay High Court in Appeal —iyar J. 
No. 281 of 1947, raises the question whether an execu- 
tion application seeking toexecute a final decree, passed 
by the Ist Class Subordinate Judge’s Court at Poona, 
on 6th December, 1932, for a sum of Rs. 1,24,215 and 
odd, is barred by limitation. The decree was made in 
a suit for dissolution of a partnership and the taking 
of accounts. | 
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1950 The execution application was filed on 4th October, 
icon 1946, and the amount stated to be due under the decree 
Deshmukn O01 that date was Rs. 2,30,986 and odd, The previous 

y. execution application No. 946 of 1940 filed in the Court 

Walehand Of the lst Class Sub-Judge, Sholapur, to which the 

Ramchand decree had been transferred for execution, was made 

Kothari. on 24th June, 1940. It was dismissed on 9th September, 

Ch Pens, rr 1940, for non-prosecution. 

Aiyar J, It would thus be seen that the present application 
was filed after the lapse of 12 years from the date of 
the final decree and 3 years from the date of the final 
order on the previous application. To surmount the 
bar of limitation, the decree-holder, whois the appel- 
lant before us, raised four contentions: firstly, that 
the final decree, which provided that the plaintiff 
should pay the deficit court fees on the decretal amount 
before the execution of the decree, was a conditional 
decree, and that time began to run from the date when 
the condition was fulfilled on 5th December, 1935, by 
payment; secondly, that the period occupied by the 
insolvency proceedings from 10th August, 1937, to 
14th December, 1942, initiated by the decree-holder to 
get the first judgment-debtor Walchand Ramchand 
Kothari (with whom alone we are now concerned) 
adjudged an insolvent, should be excluded under sec- 
tion 14 (2) of the Limitation Act; thirdly, that the 
period occupied by one Tendulkar, who was the cre- 
ditor of the present decree-holder, in seeking to 
execute this decree, should be deducted; and lastly, 
that as the judgment-debtor prevented execution of 
the decree against the ‘Prabhat’ newspaper by sup- 
pressing his ownership of the same, a fresh starting 
point of limitation springs up in the decree-holder’s 
favour from the date of the discovery of the fraud. 

The Subordinate Judge held that the execution 
application was not barred, agreeing with every one of 
these contentions. On appeal to the High Court 
Chagla C.J.and Dixit J. reversed this decision, holding 
that it was not a conditional decree, that the steps 
taken by Tendulkar to execute this decree were of no 
avail, and that the insolvency proceedings were for a 
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different relief altogether, so that section 14 (2) of the 1950 
Limitation Act could not be invoked. They concurred = —— 
with the finding of the Subordinate Judge that the**ha" elie 
judgment-debtor prevented the execution of the decree “~”"”™ 
within 12 years by fraudulent concealment of his — jratcnana 
ownership of the ‘Prabhat’ newspaper and that the Ramchand 
twelve years’ bar of limitation did not apply ; but they Kothari. 
held that the application was barred under article 182 aa 
of the Limitation Act, as more than three years had ©™*™iraseihara 
run from 9th September, 1940, the date of the dismissal ele 
of the previous execution application, before the present 
application was filedon 4th October, 1946. 

Points | to 3 above mentioned are of no avail to the 
appellant. The decree was not a conditional one in 
the sense that some extraneous event was to happen on 
the fulfilment of which alone it could be executed. The 
payment of court fees on the amount found due was 
entirely in the power of the decree-holder and there 
was nothing to prevent him from paying it then and 
there ; it was a decree capable of execution from the 
very date it was passed. There could be no exclusion 
of the time occupied by the insolvency proceedings 
which clearly was not for the purpose of obtaining the 
same relief. The relief sought in insolvency is obviously 
different from the relief sought in the execution appli. 
cation. Inthe former, an adjudication of the debtor as 
insolvent is sought as preliminary to the vesting of all 
his estate and the administration of it by the Official 
Receiver or the Official Assignee, as the case may be, 
for the benefit of all the creditors ; but in the latter, 
the money due is sought to be realized for the benefit 
of the decree-holder alone, by processes like attachment 
of property and arrest of person. It may be that 
ultimately in the insolvency proceedings the decree- 
holder may be able to realize his debt wholly or in 
part, but this is a mere consequence or result. Not only 
is the relief of a different nature in the two proceedings 
but the procedure is also widely divergent. 

The steps taken by the appellant’s creditor Tendul- 
kar to attach this decree and put it in execution do not. 
save limitation. His darkhast for attachment of the 
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1950 present decree was on 3rd April, 1940, and for execution 
Yeswant Deoran® the present decree was on Ist February, 1944, 
Deshmukh ore than 3 years from 9th September, 1940, which is 


v. the date of the dismissal of the appellant’s prior 
Walchand execution petition. 
Henchand The learned Advocate for the appellant therefore 


devoted most of his argument to the fourth contention 
Chandrasekhara Set forth above. That the judgment-debtor respondent 

Aiyar J. suppressed his ownership of the ‘Prabhat’ newspaper 
and fraudulently prevented the execution ofthe decree 
against this property has been found by both the 
Courts below, as stated already. It was strenuously 
urged that the fraud so found is not merely fraud as 
broadly interpreted under section 48 (2), Civil Proce- 
dure Code, but also strict or concealed fraud within the 
meaning of section 18 of the Limitation Act. In this 
connection, it is as well to set out very briefly the 
nature of the concealment and the steps taken by the 
judgment-debtor to achieve the same. He purchased 
the ‘Prabhat’ newspaper with all its assets and good- 
will from its previous owner one Purushottam 
Mahadev in 1938 under the letter marked Exhibit 129. 
He opened current accounts in several banks, and gave 
the name of one Abhyankar as the owner of the paper, 
but he was himself operating on those accounts. One 
Rajwade, a friend of the judgment-debtor, was shown 
as the printer and publisher of the paper. Even in his 
supplementary written statement filed in Court in 
answer to the present execution, marked Exhibit 88 
(page 53 of the printed book), the defendant asserted 
in paragraph 2 that he became the owner of the news- 
paper only in April, 1944, and that previously he had 
no ownership or right in the same. He did not go into 
the witness box to refute the allegation that he was the 
owner ever since the purchase of the paper in 1938 and 
that he opened accounts in the names of other people 
on which he was operating for hisown benefit. On 
these facts, the Subordinate Judge found as follows :— 
“IT think on the whole that the evidence establishes 
beyond doubt that the judgment-debtor had concealed 
his proprietary interest jin his newspaper called 
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‘Prabhat’ from June, 1938, to Apri!, 1944. The only 1950 
purpose for which the property could have been con-,, ~~ 
cealed in this way was probably the fear that the decree-» “pvt eorae 
holder would pounce upon it if he came to know about <i 

it. Thedecree-holdercame to know of this fraud after Watchana 
April, 1944 ; for thereafter the judgment-debtor made ‘Ramchand 
an open declaration that the newspaper belonged to him, “hare. 
Ithink therefore that this fraud has prevented theg,., jaserhara 
decree-holder from executing the decree against some 
property of the judgment-debtor.” In this finding, 
the High Court concurred. After referring tc the 
stratagem adopted by the judgment-debtor in Bhagu 
Jetha v. Malick Bawasaheb('), the learned Judges 
observed :— 

In this case, in our opinion, the stratagem is much 
more dishonest. The attempt on the part of the judg- 
ment-debtor was to conceal his property, to deny its 
ownership and to put forward a mere benamidar as the 
real owner of that property. In our opinion, therefore, 
the execution of the decree is not barred under 
section 48. The judgment-debtor has, by fraud, 
prevented the execution of the decree within 12 years 
before the date of the application for execution by the 
decree-holder and therefore the decree under consider- 
ation is capable of being executed,” 

On the strength of this concurrent finding, Mr. 
Krishnaswami Iyengar for the appellant argued that 
the fraud fell within the scope of section 18 of the 
Limitation Act and that if it were so, he was out of 
the woods, inasmuch as the proper article to apply 
would be article 181 of the Limitation Act. The right 
to apply accrued to him when the fraud became known 
to him in or about June, 1946. Tillthen he was kept by 
the fraud from the knowledge of his right to make an 
application against the property. Law does not require 
him to make futile successive applications in execution, 
in the face of this fraud. He was not in a position to 
seek even the arrest of the judgment-debtor as he had 
got himself declared in the insolvency proceedings as 
an ‘‘ agriculturist ’’ within the meaning of the Deccan 

(1) L.L.R, 9 Bom, 318. 
110 


4Aiyar J. 
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a Agriculturists’ Relief Act, alleging falsely that he was 
i sccai not in receipt of any income by way of salary or 
eswant Deorao . 
Deshmukh TemMuneration from the newspaper concerned and that 
y. he was mainly dependent on the income of his family 
Walchand lands for his maintenance. 
Bande There can be no question that the conduct of the 
ome yespondent was fraudulent within the meaning of 
Chandrasekhara Section 48 (2) of the Civil Procedure Code. Though 
Aiyar J. — benami transactions are common in this country and 
there is nothing per se wrong ina judgment-debtor 
purchasing property in another man’s name, we have 
to take into account all the circumstances attending 
the purchase and his subsequent conduct for finding 
out whether it was part of a fraudulent scheme on his 
part to prevent the judgment-creditor from realizing 
the fruits of his decree. Fraudulent motive or design 
is not capable of direct proof in most cases; it can 
only be inferred. The facts before us here leave no 
room for doubt that the true object of the judgment- 
debtor was to prevent the execution of the decree 
against the ‘ Prabhat’ newspaper which he had pur- 
chased. Other persons were shown as the printer and 
the publisher of the newspaper, while Abhyankar was 
mentioned asthe proprietor. The judgment-debtor, 
was, however, operating on those accounts for his own 
benefit. In the Insolvency Court, he set up the plea 
that he was an agriculturist, by suppressing the truth 
about his ownership of the paper, and pretending that 
his income was mainly, if not solely, from the family 
lands, He kept up this show till April 1944, when 
probably he felt that he was safe from the reach of 
the judgment-creditor. Even in his answer to the 
execution application, out of which this appeal has 
arisen, he had the hardihood to assert that he was not 
the owner of the paper till April 1944. It should also 
be remembered that he did not get into the witness 
box to explain what other necessity there was for all 
this camouflage, except it be to cheat the appellant of 
his dues under the decree, 
Mr. Setalvad, the learned Attorney-General, who 
appeared for the respondent, pointed out that there 
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was no benami purchase and that the holding out of 1950 
Abhyankar as the proprietor of the ‘ Prabhat’ did not 2 
amount to any false representation or misrepresenta- sess 
tion to the judgment-creditor, as the accounts on ¥, 
which reliance was placed were accounts opened inthe —Walchand 
banks and were not ordinarily available for inspection 2amekand 
by third parties. This line of reasoning is hardly con- "*#haré. 
vincing, when we have toconsider whether what is oyandrasokhare 
attributed to the judgment-debtor does not amount to 
a. fraudulent scheme or device for preventing execution 
of the decree that had been passed against him fora 
very large sum of money. In the very nature of things, 
fraud is secret in its origin or inception and in the 
means adopted for its success. Each circumstance by 
itself may not mean much, but taking allof them 
aes they may reveal a fraudulent or dishonest 
plan. 

It would be convenient to set out here in extenso 
section 48, Civil Procedure Code, and section 18 of the 
Limitation Act before we proceed to consider the 
soundness of the arguments advanced by both sides in 
support of the positions they have taken up. 
~ Section 48, Civil Procedure Code (which corresponds 
to section 230 of the Code of 1882), is in these terms;— 

«48. (1) Where an application to execute a decree 
not being a decree granting an injunction has been 
made, no order for the execution of the same decree 
shall be made upon any fresh application presented 
after the expiration of 12 years from 

(a) the date of the decree sought to be executed, or, 

(b) where the decree or any subsequent order directs 
any payment of money or the delivery of any property 
to be made at a certain date or at recurring periods, 
the date of the default in making the payment or 
delivery in respect of which the applicant seeks to 
execute the decree. 

(2) Nothing in this section shall be deemed— 

(a) to preclude the Court from ordering the execution 
of a decree upon an application presented after the 
expiration of the said term of twelve years, where the 
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judgment-debtor has by fraud or force prevented the 
execution of the decree at some time within twelve 
°years immediately before the date of the appli- 
cation ; or 

(b) to limit or otherwise affect the operation of 
article 183 of the first Schedule to the Indian Limita. 
tion Act, 1908.” 


Chandrasekhara Section 18 of the Limitation Act, 1908, runs thus: — 


Aiyar J. 


«18. Where any person having a right to institute a 
suit or make an application has, by means of fraud, 
been kept from the knowledge of such right or of the 
title on which it is founded, 

or where any document necessary to establish such 
right has been fraudulently concealed from him, 

the time limited for instituting a suit or making 
an application — 

(a) against the person guilty of the fraud or acces- 
sory thereto, or 

(b) against any person claiming through him 
otherwise than in good faith and for a valuable 
consideration, 

shall be computed from the time when the fraud 
first became known to the person injuriously affected 
thereby, or, in the case of the concealed document, 
when he first had the means of producing it or com- 
pelling its production.” 

Whether the fraud of the judgment-debtor should 
actually prevent the execution of the decree or whether 
it is enough if the fraud has been committed without 
resulting in actual prevention isa question on which 
there has been some divergence of opinion in the 
decided cases. The former view was taken in an early 
Madras case Kannu Pillay v. Chellathammal and 
Others(') and receives support from the decision 
reported in Sri Raja Venkata Lingama Nayanim 
Bahadur Varu and Another v. Raja Inuganit Raja- 
gopala Venkata Narasimha Rayanim Bahadur Varu 
and five Others(?) to which our learned brother Mr. 
Justice Patanjali Sastri was a party. The latter view 

(1) [1898] M.LAJ. 203. (2) LL.R. 1947 Mad, 595. 
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is indicated in M. R. M.A. S.P. Ramanathan Chettiar 
v. Mahalingam Chetti() by a Bench of which Sir 
Madhavan Nair J. was a member. It is not necessary 


1950 


— 


Yeswant Deorad 


to determine which view is correct, as we have here pe 
definite findings of both the Courts below that there  Watehand 
was fraud preventing the execution of the decree Ramchand 
within the meaning of Section 48 of the Civil Procedure — “s#hari. 
Code. Chandrasekhara 
The appellant thus escapes the bar of the 12 years’ —diyar J. 


period and he has a fresh starting point of limitation 
from the date of the fraud for section 48 of the Civil 
Procedure Code. In other words, the decree-holder has 
another 12 years within which he can execute his 
decree. 

Having thus got over the difficulty in his way ‘under 
section 48 of the Code of Civil Procedure, he has next 
to meet the objection under the Limitation Act. On 
behalf of the appellant, it was urged that section 18 
of the Limitation Act applied to the facts and that 
the right to apply accrued to the appellant 
when the fraud by the judgment-debtor became 
known to him in 1946. No reliance was placed on 
section 18 of the Limitation Act in the courts below 
and no reference to it is found in the grounds of appeal 
to this court. It is however mentioned for the first 
time in the appellant’s statement of the case. If the 
facts proved and found as established are sufficient to 
make out a case of fraud within the meaning of sec. 
tion 18, this objection may not be serious, as the 
question of the applicability of the section willbe 
only a question of law and such a question could be 
raised at any stage of the case and also in the final 
court of appeal. The following observations of Lord 
Watson in Connecticut Five Insurance Co. v. 
Kavanagh (*) are relevant. He said: ‘‘When a ques- 
tion of law is raised for the first time in a court of last 
resort upon the construction of a document or upon 
facts either admitted or proved beyond controversy, 
it is not only competent but expedient in the interests 
of justice to entertain the plea. The expediency of 

(1) LL.B, 58 Mad, 311. (2) [1899] A.C. 478, 


862 SUPREME COURT REPORTS (1950) 


1950 adopting that course may be doubted when the plea 

Vermant Deorao C2unOt be disposed of without deciding nice questions 

so eimum Of fact in considering which the court of ultimate 

- review is placed in a much less advantageous position 

Walchand than the courts below.”’ 

Ramchand = Mr, Setalvad, however, urged that the appellant 

Reinhart. should not be allowed to rely on section 18 now for the 

Chandrasekhare first time and that even if fraud within the meaning 

Aiyar J. Of that section had been pleaded the respondent might 

have adduced counter-evidence by himself going into 

the witness box or otherwise. According to him, the 

approach to the question of fraud under section 18 of 

the Limitation Act is quite different from the approach 

under section 48 of the Civil Procedure Code. There 

may be cases where the fraud alleged and found is 

fraud in the wider sense of the term within the mean- 

ing of section 48 (2) of the Civil Procedure Code, but 

the same facts do not amcunt to fraud as strictly 

construed under section 18 of the Limitation Act. The 

fact that the decree-holder in the lower courts relied on 

section 48, Civil Procedure Code, only does not pre- 

vent him from relying on section 18 of the Limitation 

Act if the facts necessary to be established for bringing 

in the assistance of section 18 of the Limitation Act 

are admitted, or proved. It is not disputed that the 

fraud contemplated by section 18 of the Limitation 

Act is of a different type from the fraud contemplated 

by section 48 (2) of the Civil Procedure Code. The 

wording of section 18 which requires the fraud ‘‘to pre- 

vent knowledge of the right to make the application” 

is necessarily of a different nature from the fraud 

which prevents the decree-holder from making an 
application for execution. 

Conceding to the appellant the right to rely on sec- 
tion 18 of the Limitation Acteven at this late stage, 
let us see if it is really of any help to him on the facts 
found. The section has been quoted already. It 
speaks of the right to institute a suit or makean 
application which by means of fraud has been kept 
from the knowledge of the person having the right or 
the titleon which it is founded. The right to apply for 
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execution of a decree like the one before us is a single 1950 
and indivisible right, and not a composite Fient co 
sys : : eswint Deorao 

consisting of different smaller rights and based on the’ “p, imurh 
decree-holder’s remedies to proceed against the person y. 
of the judgment-debtor or his properties, moveable  Watchand 
and immoveable. Togive sucha meaning would be Ramchand 
to split up the single right into parcels and to enable —*ar¥- 
the decree-holder to contend that while his right to 9, .n¢;asekhara 
proceed against a particular item of property is — diyarg. 
barred, it is not barred in respect of other items. 
We would then be face to face with different periods 
of limitation as regards one andthe same decree. An 
interpretation which leads to this result is prima 
facie unsound. Both sides agreed that this is the 
true position, but they reached it from slightly varying 
standpoints. According to the appellant, fraud 
even with reference to one property gives him a 
further extension of 12 years under section 48 (2) as 
regards the whole decree and it is not necessary for , 
him to show that hehad proceeded against the other 
properties of the judgment-debtor. According to the 
respondent, the fraud must consist in the concealment 
of the knowledge of the decree-holder’s right to apply 
for execution of the decree and it is not enough to 
prove or establish that the fraud prevented him from 
proceeding against a specific item. The two conten- 
tions, lead to the same conclusion about the in- 
divisibility of the decree, but along different lines. 

In our opinion, the facts necessary to establish fraud 
under section 18 of the Limitation Act are neither 
admitted nor proved in the present case. Concealing 
from a person the knowledge of his right to apply for 
execution of a decree is undoubtedly different from 
preventing him from exercising his right, of which he 
has knowledge. Section 18 of the Limitation Act 
postulates the former alternative. To read it as 
referring to an application for execution to proceed 
against a particular property would be destructive of 
the oneness of the decree and would Jead to multipli- 
city of periods of limitation. It is true that arti- 
cles 181 and 182 of the Limitation Act and section 48, 
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Civil Procedure Code, should be read together. The 
articles expressly refer to the section. But they are 
independent or parallel provisions, different in their 
scope and object. As held in Kalyanasundaram 
Pillai v. Vaithilinga Vanntar (1) section 48 (2) extends 
the 12 years’ period of closure by a further period of 
similar duration but the necessity of resort to arti- 
cle 182 is not thereby obviated. The decree-holder 
must have been taking stepsto keep the decree alive 
and the only circumstance that could relieve him of 
this obligation is the existence of fraud under sec- 
tion 18 of the Limitation Act. The learned Advocate 
of the appellant asked how it could be possible for 
him to apply in execution when there was the fraud 
and whether the law contemplated that, even though 
the fraud prevented execution of the decree, he was to 
goon filing useless or futile applications every three 
years merely for keeping the decree alive. The answer 
is simple. The fraud pleaded, namely suppression of 


ownership of the ‘Prabhat’ newspaper, did not con- 


ceal from him his right to make an application for 
execution of the decree. Indeed, the suppression, 
which began in 1938, did not prevent the decree-holder 
from applying for execution in 1940; and in his 
answers in cross-examination, he has admitted that 
there were other properties to his knowledge against 
which he could have sought execution, vzz., deposits 
in several banks of the judgment-debtor’s monies but 
standing in his wife’s or daughter’s names, life insur- 
ance policies for which premia were being paid by him, 
law books written and published by him, movable 
properties in the house at Poona etc. Asa matter of 
fact, the appellant’s present application seeks execu- 
tion against several of these properties. Nothing 
prevented him therefore from seeking such execution 
within 3 years of the dismissal of his prior application 
in 1940. Even with reference to the ‘Prabhat’, all that 
the decree-holder states is that as he had no evidence 
to prove that the concern belonged to the defendant 
he did not take any steps, and not that he had no 


(1) I.L.R, 1949 Mad, 611, 
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knowledge of the ownership. To quote two sentences 1950 
from his deposition : ‘‘I had suspected that defendant at 
No. 1 was the real owner of the business all the while. a" Desrae 
But I had no positive knowledge or information till v. 
1946””.......°I could not take any step for attaching  walehana 
the defendant’s business till 1946 asI had noevidence Ramchand 
to prove the defendant’s fraud till then.’’ There is  Soters. 
no obligation on the judgment-debtor to post the 
decree-holder with all details of his properties; it is the 
decree-holder’s business to gather knowledge about 
the properties so that he can realise the fruits of his 
decree. 

In dealing with this evidence, Mr. Krishnaswami 
Iyengar relied on the Privy Council decision, Rahimbhoy 
v. Turner in 20 I. A. Land referred to the following 
observation of Lord Hobhouse at page 5: — 

‘But their Lordships consider, and in this they 
agree with both the Courts below, that all that the 
appellant Rahimbhoy has done is to show that some 
clues and hints reached the assignee in the year 1881, 
which perhaps, if vigorously and acutely followed up, 
might have led to a complete knowledge of the fraud, 
but that there was no disclosure made which informed 
the mind of the assignee that the insolvent’s estate 
had been defrauded by Rahimbhoy of these assets in 
the year 1867.” 

The passage cited does not apply here because the 
appellant admits knowledge, which is more than a mere 
suspicion, but states that he had no evidence to 
prove the defendant’s ownership. In any event, it 
has not been established within the meaning of section 
18 of the Limitation Act that the fraud alleged and 
proved kept back from him the knowledge of his right 
to execute the decree. 

It is thus clear that the appellant cannot get the 
benefit of section 18 of the Limitation Act. It was 
next argued on behalf of the appellant that under sec- 
tion 48(2) of the Civil Procedure Code, because of the 
fraud of the respondent the appellant got a fresh 
starting point of limitation for the Limitation Act also 

ii 
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1950 and therefore the starting point contemplated in the 

third column of the schedule to the Limitation Act 

Sassed yu. relating to applications for execution should be the 

e date when the fraud was discovered by the appellant. 

Walehand in other words, it was argued that the effect of section 

Ramenand 48 was not merely to make the 12 years’ period start 

Kothari. from the discovery of fraud for the purpose of section 

Chandrankhara 4002) Of the Civil Procedure Code but also to give a 

Aiyar J.  ivesh starting point for the schedule to the Limitation 

Act. This argument cannot be accepted. If a man 

is prevented from making an application, because of 

the fraud of the debtor, he 1s not necessarily prevented 

from knowing his right to make the application. By 

the enactment of section 18, the Legislature has dis- 

tinctly contemplated that for the Limitation Act the 

starting point is changed on the ground of fraud, only 

when the knowledge of the right to make the appli- 

cation is prevented by the fraud of the judgment- 

debtor. Having the knowledge that he had the right 

to make the application, if the judgment-debtor 

prevents the decree-holder from knowing the existence 

of certain properties against which the decree could be 

enforced, the case is clearly not covered by the words 

of section 18 of the Limitation Act. Therefore the 

argument advanced on behalf of the appellant is 
unsound. 

{t was urged that the various starting points mention- 

ed in the third column to article 182 of the Limitation 

Act cannot apply because none of them specify a fresh 

starting point for execution acquired on the ground of 

the fraud of the judgment-debtor. This argument, in 

our opinion, instead of helping the appellant, goes 

against him. Such a provision in the third column in 

the article relating to execution of decrees is not 

necessary because provision for such a contingency is 

made in section 18. Affirmatively, by the inclusion of 

section 18 in the Limitation Act, and, negatively, by 

not providing for a separate period of limitation in the 

case of the fraud of the judgment-debtor in the third 

column in the articles, the Legislature has clearly 

indicated that unless advantage could be taken by the 
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decree-holder under section 18 on the ground of the 1950 
fraud of the judgment-debtor, fraud does not give any —— 
other relief under the Limitation Act. This scheme of ““p2" Deorae 
the Legislature is not inconsistent with section 48 of js 
the Civil Procedure Code. The two provisions in the  waichand 
two Acts have to beread as related tothe samesubject Ramchand 
but dealing with two differents aspects. Without  Xothari. 
section 48 of the Civil Procedure Code a decree-holder, ee 
if he made applications as required by article 181 or aay ieee 
182 of the Limitation Act, could keep his decree alive “"""’ 
for an indefinite period. The Legislature, as a matter 
of policy, ruled that a decree of a civil court (but 
excluding the High Court) shall not be kept alive for 
more than 12 years, althongh all necessary steps are 
taken under the Limitation Act to keep the decree 
alive and operative. That is one limit to the right of 
the decree-holdex to enforce the decree of the court. 
The second limitation to his right, which is independ- 
ent of the first, is that he must keep the decree alive 
under article 182 or 181, as the case may be. In the 
case of the fraud of the judgment-debtor provision is 
made in section 48(2) for enlarging the 12 years period 
prescribed under section 48. For defeating the plea 
of the bar of limitation under the Limitation Act, in 
the case of fraud of the judgment-debtor, provision is 
found in section 18 of the Limitation Act. If the 
particular case of fraud set up and proved is not cover- 
ed by those words, there isno protection against the 
same in the Limitation Act. Read in that way, the 
two legislative provisions are neither conflicting nor 
overlapping; and they are capable of operating 
harmoniously, as they deal with different situations 
and circumstances. The argument advanced on behalf 
of the appellant that because ofthe fraud he got not 
merely a fresh starting point for computing the 12 
years period prescribed ‘in section 48 (2) of the Civil 
Procedure Code but is also entitled to an extension of 
the time under the Limitation Act, must therefore 
fail. 

The second contention urged on behalf,of the appel- 
lant that because in the third column of article 182 
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1950 fraud is not mentioned, the case is covered by article 
Fe pds 181 does not also appear to be sound. The third column 
eee murn in article 182 prescribes the starting point of limita- 
a tion under different specified circumstances. It does 
Walchand not, and indeed need not, mention the ground of fraud 
Ramchand because if fraud of the kind against which the Limita- 
Kothari. tion Act contemplates relief, as prescribed in section 18 
ae of the Limitation Act, is established, the time is 
a ea automatically altered by operation of that section. If 
the case does not fal] under that section, no relief is 
permitted under the Limitation Act and the starting 
point for computing the period must be as mentioned 
in the third column, irrespective of the question of 
fraud. In our opinion, therefore, the contention that 
because of the fraud established in the present case 
under section 48(2) of the Civil Procedure Code, the 
appellant gets a fresh starting point of limitation under 

article 182 of the Limitation Act is unacceptable. 

The appellant relied on the general principle of juris- 
prudence that fraud stops or suspends the running of 
time and that it should be applied in his favour, apart 
{from section 18 of the Limitation Act. Rules of 
equity have no application where there are definite 
statutory provisions specifying the grounds on the 
basis of which alone the stoppage or suspension of 
running of time can arise. While the courts necessarily 
are astute in checkmating or fighting fraud, it should 
be equally borne inmind that statutes of limitation 
are statutes of repose. 


For the reasons given above we concur in the con- 
clusion reached by the High Court and dismiss the 
appeal with costs. 


Appeal dismissed. 
Agent for the appellant: K. J. Kale. 
Agent for the respondent: Ganpat Rat. 


S.C.R. SUPREME COURT REPORTS 869 


CHIRANJIT LAL CHOWDHURI 
v. 
THE UNION OF INDIA AND OTHERS. 


(Suri HariLar Kania, C.J., SATYID Fazu ALI, 
PATANJALI SASTRI, MUKHERJEA and Das JJ.] 


Sholapur Spinning and Weaving Company (Emergency Pro- 
visions) Act (XXVIII of 1950)~Act dismissing managing agents of 
a company, removing its directors, authorising Government to 
appoint new directors, and curtutling rights of shareholders in the 
matter of voting, etc.—Validity—Whether infringes fundamental 
rights—Right not to be deprived of property save by authority of 
law-—Right to acquire, hold and dispose of property-—Right to equal 
protection of law—Constitwtion of India, Arts. 14, 19 (1) (f), 29(8), 
81, 32—‘ Deprivation of property”, “ Property”, acquisition”, 
‘Staking possession, “equal protection”, meanings of—Righi to 
apply under Art. 82-—-Corporation’s right to apply—Shareholders ' 
right. 

The Governor-General of India, finding that on account of 
mismanagement and neglect a situation had arisen in the affairs 
of the Sholapur Spinning and Weaving Company Ltd., which had 
prejudicially affected the production of an essential commodity 
and had caused serious unemployment amongst a certain section of 
the community, and that an emergency had thereby arisen which 
rendered it necessary to make special provision for the proper 
management and administration of the said company, promulgat- 
ed an Ordinance, which was subsequently re-enacted in the form 
of an Act of the Legislature called the Eholapur Spinning and 
Weaving Company (Emergency Provisions) Act, 1950, the net 
result of which was that the Managing Agents of the said com- 
pany were dismissed, the directors holding office at the time 
automatically vacated their office, the Government was authorised 
to appcint new directors, the'rights of the shareholders of the com- 
pany were curtailed in the matters of voting, appointment of 
directors, passing of resolutions and applying for winding up, and 
power was also given to the Government to further modify the 
Indian Companies Actin its application to the company ; and in 
accordance with the provisions of the Ordinence new directors 
were appointed by the Government. A shareholder of the com- 
pany made an application under Art. 32 of the Constitution for 
a declaration that the Act was void and for enforcement of his 
fundamental rights by a writ of mandamus against the Central 
Government, the Government of Bombay and the directors, res- 
training them from exercising any powers under the Act and 
from interfering with the management of the company, on the 
ground that the Act was not within the Legislative competence 
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of the Parliament and infringed his fundamental rights guaran- 
teed by Arts. 19 (1) (f), 31 and 14 of the Constitution and was 
consequently void under Art. 13. The company was made a 
respondent and opposed the petition. 

Held per Kania OJ., Fazu ALI, MUKBERJEA and Das JJ.— 
(i) that the impugned Act did not infringe any fundamental right 
of the petitioner under Art. 31 (1), as it did not deprive the com- 
pany or the petitioner of any property save under authority of 
law; 


(ii) that the impugned Act did not infringe any fundamental 
right guaranteed by Art. 31 (2) inasmuch as it did not authorise 
the ‘‘acquisition’”’ of any property of the company or of the share- 
holders or “the taking possession” of the property of the peti- 
tioner, namely, the shares which he held in the company, though 
he was disabled from exercising some of the rights which an 
ordinary shareholder in a company could exercise in respect of 
his shares, such as the right to vote, to appoint directors, and to 
apply for winding up; and, if the Act had authorised the “taking 
possession” of the property of the company, the petitioner was 
not entitled to any relief on that score under Art. 32; 

(iii) that, asthe Act did not impose any restrictions on the 
petitioner's right “to acquire, hold and dispose of’’ his shares, 
there was no infringement of Art. 19 (1) (f); and assuming that 
the restrictions imposed on the right of voting etc. were restric- 
tions on the right to acquire, hold or dispose of property within 
Art. 19 (1) (f), such restrictions were reasonable restrictions im- 
posed in the interests of the public, namely, tosecure the supply 
of a commodity essential to the community and to prevent serious 
unemployment amongst a section of the people, and were there- 
fore completely protected by el. (5) of Art. 19. 


Held .also per Kania C.J., Fazn Ant, and MoxHerjea JJ. 
(PATANJALI SASTRI AND Das JJ. dissenting)—that though the 
Legislature had proceeded against one ccmpany only and its 
shareholders, inasmuch as even one corporation or a group of per- 
sons can be taken to be a class by itself for the purposes of legis- 
lation, provided there is sufficient basis or reason for it and there 
is a strong presumption in favour of the constitutionality of an 
enactment, the burden was on the petitioner to prove that there 
were also other companies similarly situated and this company 
alone had been discriminated against, and as he had failed to 
discharge this burden the impugned Act cannot be held to have 
denied to the petitioner the right to equal protection of the laws 
referred to in Art. 14 and the petitioner was not therefore entitled 
to any relief under Art. 32. 

Per PATANJALI SASTRIJ-—As the impugned Act plainly denied 
to the shareholders of this particular company the protections of 
the law relating to incorporated Joint Stock Companies as em- 
bodied in the Indian Companies Act, it was prima facie within 


S.C.R. SUPREME COURT REPORTS 871 


the inhibition of Art. 14; and, even though when a law is made 
applicable to a class of persons or things and the classification is 
based on differentia having a rational relation to the object 
sought to he atiained, it can be no objection to its constitutional 
validity that its application is found to affect only one person or 
thing, since the impugned Act selected a particular company and 
imposed upon it and its shareholders burdens and disabilities on 
the ground of mismanagement and neglect of duty on the part of 
those charged with the conduct of its undertaking no question of 
reasonable classification arose and the Act was plainly discrimina- 
tory in character and within the constitutional inhibition of 
Art, 14. Whilst all reasonable presumptions must undoubtedly 
be made in favour of the constitutional validity of a law made by 
a competent legislature, no such presumption could be raised in 
this case as on the face of it the Act was discriminatory and the 
petitioner could not be called upon to prove that similar misma- 
nagement existed in other companies. The issue was not whether 
the impugned Act was ill-advised or not justified by the facts 
on which it was based but whether it transgressed the explicit 
constitutional restriction on legislative power imposed by Art. 14. 


Per DAS J-—The impugned Act, ex facie, is nothing but an 
arbitrary selection of a particular company and its shareholders 
for discriminating and hostile treatment, and, read by iteelf, is 
palpably an infringement of Art. 14 of the Constitution. Assum- 
ing that mismanagement and neglect in conducting the affairs of 
a company can be a basis of classification and that such a 
classification would bear a reasonable relation to the conduct of 
all delinquent companies and shareholders and may therefore 
create no inequality, a distinction cannot be made between the 
delinquent companies inter se or between shareholders of equally 
delinquent companies, and one set cannot be punished for its 
delinquency while another set is permitted to continue, or become, 
in like manner, delinquent without any punishment unless there 
be some other apparent difference in their respective obligations 
and unless there be some cogent reason why prevention of mis- 
management Ig more imperative in one instance than in the other. 
The argument that the presumption being in favour of the Legis- 
lature, the onus is on the petitioner to show that there are other 
individuals or companies equally guilty of mismanagement pre- 
judicially affecting the production of an essential commodity and 
causing serious unemployment amongst a certain section of the 
community does not, in such circumstances, arise, for the simple 
reason that here there has been no classification at all and, in 
any case, the basis of classification by iis very nature is much 
wider and cannot, in its application, be limited only to this com- 
pany and its shareholders; and that being so, there is no reason 
to throw on the petitioner the almost impossible burden of prov- 
ing that there are other companies which are in fact precisely and 
in all particulars similarly situated. In any event, the petitioner, 
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may well claim to have discharged the onus of showing that this 
company and its shareholders have been singled out for discrimi- 
nating treatment by showing that the Act, on the face of it, has 
adopted a basis of classification which, by its very nature, cannot 
be exclusively applicable to this company and its shareholders 
but which may be equally applicable to other companies and their 
shareholders and has penalised this particular company and its 
shareholders, leaving out other companies and their shareholders 
who may be equally guilty of the alleged vice of mismanagement 
and neglect of the type referred to in the preamble in the Ordinance. 


Per PATANJALI SASTRI, MUKHERIJEA and Das JJ. (Kania, C.J, 
dubitante).—In sofar aa the petitioner’s rights as a shareholder 
were curtailed he was entitled to apply for relief under Art. 32 in 
his own right on the ground that the Act denied to him the equal 
protection of the laws and therefore contravened Art. 14 even 
though the other shareholders did not join him in the applicaticn. 


Per MUKHERIEA J.—The fundamental rights guaranteed by 
the Constitution are available not merely to individual citizens 
but to corporate bodies as well except where the language of the 
provisicn or the nature of the right compels the inference that 
they are applicable only to natural persons. An incorporated 
company, therefore, can come up to the Supreme Court for en- 
forcement of its fundamental rights and so may the individual 
shareholders to enforce their own; but as the company and its 
shareholders are in law separate entities, if would not bs open to 
an individual shareholder to complain of a law which affects the 
fundamental right of the company except to the extent that it 
constitutes an infraction of his own rights as well. In order to 
redress a wrong to the company the action should prima facie be 
brought by the company itself. 

Article 82 of the Constitution is not directly concerned with 
the determination of the constitutional validity of particular 
enactments, what it aims at is the enforcement of fundamental 
rights guaranteed by the Constitution and to make out a case 
under the Article it is incumbent on tho petitioner to establish 
not merely that the law complained of is beyond the competence 
of the Legislature but that it affects or invades his fundamental 
rights guaranteed by the Constitution, of which he could seek en- 
forcement by an appropriate writ or order. 

Under Art. 32 the Supreme Court has a very wide discretion 
in the matter of framing writs to suit the exigencies of particular 
cases and an application under the article cannot be thrown out 
simply on the ground that the proper writ or direction has not 
been prayed for. 


In the context in which tha word “ acquisition” is used in 


’ Art. 31(2) it means and implies the acquiring of the entire title 


of the expropriated owner whatever the nature or extent of that 
right might be. 
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The guarantee against the denial of equal protection of the 
laws does not mean that identically the same rules of Jaw should 
be made applicable to all persons within the territory of India in 
spite of differences of circumstances and conditions. It means 
only that there should be no discrimination between one person 
and another if as regards the subject-matter of the legislation 
their position is the same. 

Quaere: Whether the word “ property” in Art. 31 means the 
totalisy of the rights which the ownership of the property con- 
notes, and whether clause (1) of Art. 81 contemplates only corfis- 
cation or destruction of property in exercise of what are known 
as police powersin American law for which no compensation is 
necessary, 

Das J.—The question whether an Act has deprived a person 
of his “ property ” must depend on whether it has taken away the 
substantial bulk of the rights constituting his property. Where 
the most important rights possessed by the shareholders of a com- 
pany are still preserved by an Act even though cerbain privileges 
incidental to the ownership of the shares have been put in abey- 
anes, the shareholdera cannot be said to have been deprived of 
their “property” in the sense in which that word is used in 
Art. 19(1) (f) and Art. 31. 

If on the face of the law there is no classification at all, or at 
any rate, none on the basis of any apparent difference specially 
peculiar to the individual or class affected by the law, it is only 
an instance of an arbitrary selection of an individual or class for 
discriminating and hostile legislation and, therefore, no presump- 
tion can, in such circumstances, arise at all. Assuming, however, 
that even in such a case the onus is thrown on the complainant, 
there can be nothing to prevent him from proving, if he can, from 
the text of the law itself, that it is actually and palpably un- 
reasonable and arbitrary and thereby discharging the initial onus, 

The right to vote, to elect directors, to pass resolutions and 
to present an application for winding up, are privileges incidental 
to the ownership of a share, but they are not by themselves, apart 
from the share, property” within the meaning of Art. 19 (1) ({) 
and Art.31; and even assuming that they are “property” such rights 
cannot be said to have been acquired or taken possession of by 
the Government in this case within Art. 81 (2). The language of 
clause (1) of Art, 31 is wider than that of clause (2), for depriva- 
tion of proporty may well be brought about otherwise than by 
acquiring or taking possession of it and in such a case no question 
of payment of compensation arises. 

Fazu All, MUKHERJEA and Das JJ.—Except in the matter 
of writs in the nature of habeas corpus no one but those whose 
tights are directly affected by a law can raise the question of the 
constitutionality of a law and claim relief under Art. 32. A cor- 
poration being a different entity from the shareholders,- 4 

na 


IES on 


1950 
Chiranjitlal 
Chowdhuri 

yy, 

The Union of 
India and 
Others. 


1950 


Chiranjitlal 
Chowdhuri 


v 
The Union of 


India and 
Others. 


Kania C.J. 


874 SUPREME COURT REPORTS [1950] 


share-holder cannot complain on the ground that the rights of the 
company under Arts. 19 (1) (f) or 31 are infringed. 

Fazp AuiJ.—A classification which is arbitrary and which 
is made without any basis is no classification and a proper classi- 
fieation must always rest upon some difference and must bear a 
reasonable and just relation to the things in respect of which it is 
proposed. But the presumption is always in favour of the consti+ 
tutionality of an enactment and the burden is upon him who 
attacks it to show that there has been a clear transgresston of 
constitutional principles. Though Art. 14 lays down an import- 
ant fundamental right, which should be closely and vigilantly 
guarded, a doctrinaire approach which might choke all beneficial 
legislation should not be adopted, in construing it. | 

A. K. Gopalan v. The State ([1950] 8.C.R. 87), Minister of State 
for the Army v. Dalziel (68 O.L.R. 261), Yick Wo v. Hopkins (118 
U.S. 356), Southern Railway Co. v. Greene (216 US, 400), Gulf 
C.& 8. F. Co. y. Ellis (165 U.S. 150), Middleton v. Texas Power 
and Light & Co. (249 U.S. 152), Radice v. New York (264 U.S. 294), 
Pennsylvania Coal Co. v. Mahon (260 U.S. 393}, McCabe v. Atehi- 
son (235 US. 151), Jeffrey Manufacturing Co. v. Blacg (235 U.S. 
571), Newark Natural Gas and Fuel Co. v- Oity of Newark (242 
U.S. 403), Truax v- Raich (239 US. 83), Buchanan v. Warley 
(245 U.S. 60), Darnell v. The State of Indiana (226 US. 388), 
Lindely v. Natural Carbonic Gas Co. (220 U-S. 618), and Barbier 
vy. Connolly (113 U-S. 27) referred to. 


ORIGINAL JURISDICTION: Petition No. 72 of 1950. 
Petition under article 32 of the Constitution of 


India for a writ of mandamus, 


V.K.T. Chari, J. S. Dawdo, Alladi Kuppuswami, 
and C. R. Pattabhi Raman, for the petitioner. 

M.C. Setalvad, Aitorney-General for India (G.N. 
Joshi with him) for opposite party Nos. 1 and 2, 


G.N. Joshi, for opposite party Nos. 3 to 5 and 7 to 10. 


1950. December 4. The Court delivered Judgment 
as follows. 


Kania C.J.—This is an application by the holder of 
one ordinary share of the Sholapur Spinning and 
Weaving Company Ltd. for a writ of mandamus and 
certain other reliefs under article 32 of the Constitution 
of India. The authorized capital of the company is 
Rs. 48 lakhs and the paid-up capital is Rs. 32 lakhs, 
half of which is made up of fully paid ordinary shares 
of Rs. 1,000 each. 
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I have read the judgment prepared by Mr. Justice 
Mukherjea. In respect of the arguments advanced to 
challenge the validity of the impugned Act under 
articles 31 and 19 of the Constitution of India, I agree 


with his line of reasoning and conclusion and have 
nothing more to add. 


On the question whether the impugned Act infringes 
article 14, two points have to be considered. The first 
is whether one individual shareholder can, under the 
circumstances of the case and particularly when one of 
the respondents is the company which opposes the 
petition, challenge the validity of the Act on the 
ground that it is a piece of discriminatory legislation, 
creates inequality before the law and violates the prin- 
ciple of equal protection of the laws under article 14 
of the Constitution of India. The second is whether in 
fact the petitioner has shown that the Act runs contrary 
to article 14 of the Constitution. In this case having 
regard to my conclusion on the second point, I do not 
think it is necessary to pronounce a definite opinion on 
the first point. I agree with the line of reasoning and 
the conclusion of Mr. Justice Mukherjea as regards the 
second point relating to the invalidity of the Act on 
the ground that it infringes article 14 of the Constitu- 
tion and have nothing more to add. 


In my opinion therefore this petition fails and is 
dismissed with costs. 


Fazi Att J.—I am strongly of the opinion that this 
petition should be dismissed with costs, 


The facts urged in the petition and the points raised 
on behalf of the petitioner before us are fully set forth 
in the judgments of my brethren, Sastri, Mukherjea 
and Das JJ., and I do not wish to repeat them here. 
It is sufficient to say that the main groundson which 
the Sholapur Spinning and Weaving Compan 
(Emergency Provisions) Act, 1950 (Act No. XXVIII of 
1950), which will hereinafter be referred to as ‘“‘the 
Act”’, has been assailed, is that it infringes three funda- 
mental rights, these being:— 
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(1) the right to property secured by article 31 of 
the Constitution ; 

(2) the right to acquire, hold and‘dispose of pro- 
perty, guaranteed to every citizen by article 19 (1) (f); 
and 

(3) the right to equal protection of the laws, 
guaranteed by article 14. 

It has been held in a number of cases in the United 
States of America that no one except those whose 
rights are directly affected by a law can raise the 
question of the constitutionality of that law. This 
principle has been very clearly stated by Hughes J. 
in McCabe v. Atchison('), in these words :—“It is an 
elementary principle that in order to justify the grant- 
ing of this extraordinary relief, the complainant’s need 
of itand the absence of an adequate remedy at law 
must clearly appear. The complainant cannot succeed 
because someone else may be hurt. Nor does it make 
any difference that other persons who may be injured 
are persons of the same race or occupation. It is the 
fact, clearly established, of injury to the complainant 
—not to others—which justifies judicial interference.” 
On this statement of the law, with which I entirely 
agree, the scope of the discussion on this petition is 
greatly restricted at least in regard to the first two 
fundamental rights. The company and the shareholders 
are in lawseparate entities, and if the allegation is 
made that any property belonging to the company has 
been taken possession of without compensation or the 
right enjoyed by the company under article 19 (1) (f) 
has been infringed, it would be forthe company to 
come forward to assert or vindicate its own rights and 
not for any individual shareholder to doso. In this 
view, the only question which has to be answered is 
whether the petitioner has succeeded in showing that 
there has been an infringement of his rights asa share- 
holder under articles 3! and 19 (1) (f) of the Constitu- 
tion. This question has been so elaborately dealt with 
by Mukherjea J., that I do not wish to add anything 
to what he has said in his judgment, and all that is 
necessary for me to say is that I adopt his conclusions, 

(1) 985 U.S. 151. 
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without committing myself to the acceptance of all his 
reasonings. 

The only serious point, whichin my opinion, arises 
in the case is whether article 14 of the Constitution is 
inany way infringed by the impugned Act. This 
article corresponds to the equal protection clause of the 
Fourteenth Amendment of the Constitution of the 
United States of America, which declares that ‘‘no 
State shall deny to any person within its jurisdiction 
the equal protection of the laws’’. Professor Willis 
dealing with this clause sums up the law as prevailing 
in the United States in regard to it in these words:— 

“Meaning and effect of the guaranty—The guaranty 
of the equal protection of the laws means the protec- 
tion of equal laws. It forbids class legislation, but 
does not forbid classification which rests upon reason- 
able grounds of distinction. It does not prohibit 
legislation, which is limited either in the objects to 
which it is directed or by the territory within which 
it is to operate. ‘It merely requires that all persons 
subjected to such legislation shall be treated alike 
under like circumstances and conditions both in the 
privileges conferred and in the liabilities imposed.’ 
‘The inhibition of theamendment. . . . was designed 
to prevent any person or class of persons from being 
singled out as a special subject for discriminating and 
hostile legislation’. It does not take from the states the 
power to classify either in the adoption of police laws, 
or tax laws,or eminent domain laws, but permits to 
them the exercise of a wide scope of discretion, and 
nullifies what they do only when itis without any 
reasonable basis. Mathematical nicety and perfect 
equality are not required. Similarity, not identity of 
treatment, is enough. If any state of facts can reason- 
ably be conceived to sustain a classification, the exist- 
ence of that state of facts must be assumed. One who 
assails a classification must carry the burden of showing 
that it does not rest upon any reasonable basis.”’(') 

Having summed up the law in this way, the same 
learned author adds :—Many different classifications 

(1) Constitutional Law by Prof. Willis, (let Edition), p. 679, 
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of persons have been upheld as constitutional. A law 
applying to one person or one class of persons is 
constitutional if there is sufficient basis or reason 
for it.”’ There can be no doubt that article 14 
provides one of the most valuable and important 

uarantees in the Constitution which should not be 
allowed to be whittled down, and, while accepting the 
statement of Professor Willis as a correct exposition 
of the principles underlying this guarantee, I wish to 
lay particular emphasis on the principle enunciated by 
him that any classification which is arbitrary and 
which is made without any basis is no classification 
and a proper classification must always rest upon 
some difference and must bear a reasonable and just 
relation to the things in respect of which it is pro- 
posed. 

The petitioner’s case is that the shareholders of the 
Sholapur company have been subjected to discrimina- 
tion vis a vis the shareholders of other companies, inas- 
much as section 13 of the Act subjects them to the 
following disabilities which the shareholders of other 
companies governed by the Indian Companies Act are 
not subject to:— 

“ (a) It shall not be lawful for the shareholders 
of the company or any other person to nominate or 
appoint any person to be a director of the company. 

(b) No resolution passed at any meeting of the 
shareholders of the company shall be given effect to 
unless approved by the Central Government. 

(c) No proceeding for the winding up of the com. 
pany or for the appointment of a receiver in respect 
thereof shall lie in any court unless by or with the 
sanction of the Central Government.” 


Prima facie, the argument appears to be a plausible 
one, but it requires a careful examination, and, while 
examining it, two principles have to be borne in 
mind:--(1) that a law may be constitutional even 
though it relates to a single individual, in those cases 
where on account of some special circumstances or 
reasons applicable to him and not applicable to others, 


am 
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that single individual may be treated as aclass by 
himself ; (2) that it is the accepted doctrine of the 
American courts, which I consider to be well-founded 
on principle, that the presumption is always in favour 
of the constitutionality of anenactment, and the burden 
is upon him who attacks it to show that there has 
been a clear transgression of the constitutional 
principles. A clear enunciation of this latter doctrine 
is to be found in Middleton v. Texas Power and Light 
Company('), in which the relevant passage runs as 
follows :-— 

“Tt must be presumed that a legislature under- 
stands and correctly appreciates the need of its own 
people, that its laws are directed to problems made 
manifest by experience and that its discriminations are 
based upon adequate grounds.” 

The onus is therefore on the petitioner to show that 
the legislation which is impugned is arbitrary and 
unreasonable and there are other companies in the 
country which should have been subjected to the 
same disabilities, because the reasons which led the 
Legislature to impose State control upon the Sholapur 
company are equally applicable to them. So far as 
article 14 is concerned, the case of the shareholders is 
dependent upon the case of the company and if it 
could be held that the company has _ been legitimately 
subjected to such control as the Act provides without 
violation of the article, that would be a complete 
answer to the petitioner’s complaint. 


Now, the petitioner has made no attempt to dis- 
charge the burden of proof to which I have referred, 
and we are merely asked to presume that there must 
necessarily be other companies also which would be 
open to the charge of mismanagement and negligence. 
The question cannot in my opinion be treated so 
lightly. On the other hand, how important the doctrine 
of burden of proof is and how much harm can be 
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illustrated, by referring to the proceedings in the 
Parliament in connection with the enactment of the 
(4) 248 U8, 152, 157. 
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Act, where the circumstances which necessitated it are 
clearly set out. Iam aware that legislative proceed- 
ings cannot be referred to for the purpose of construing 
an Act or any of its provisions, but I believe that they 
are relevant for the proper understanding of the 
circumstances under which it was passed and the 
reasons which necessitated it. 

A reference to the Parliamentary proceedings shows 
that some time ago, a representation was made on 
behalf of a section of the shareholders of the Sholapur 
company to the Registrar of Joint Stock Companies 
in Bombay, against the conduct of the managing 
agents, and the Government of Bombay was moved 
to order a special inquiry into the affairs of the com- 
pany. For the purpose of this inquiry, two special 
inspectors were appointed by the Bombay Government 
and their report revealed ‘“‘certain astounding facts” 
and showed that the mill had been grossly mismanag- 
ed by the Board of Directors and the managing agents. 
It also revealed that the persons who were responsible 
for the mismanagement were guilty of certain acts and 
omissions which brought them under the purview of 
the law. The Bombay Government accepted the 
report of the inspectors and instructed the Advocate- 
‘General of Bombay to take legal proceedings against 
certain persons connected with the management of the 
company. Thereafter, the Government of India was 
approached by the Provincial Government and request- 
ed to take special action in order to secure the early 
opening of the mill. The Government of India found 
that they had no power to take over the management 
of a particular mill, unless its working could be ensured 
through the existing management acting under the 
direction of a Controller appointed under the Essential 
Supplies Act, but they also found that a peculiar situa- 
tion had been created in this case by the managing 
agents themselves being unable or unwilling to con- 
duct the affairs of the company in a satisfactory and 
efficient manner. The Government of India, as a 
matter of precaution and lest it should be said that 
they were going to interfere unnecessarily in the affairs 
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of the company and were not allowing the existing 
provisions of the law to take their own course, con- 
sulted other interests and placed the matter before the 
Standing Committee of the Industrial Advisory Council 
where a large number of leading industrialists of the 
country were present, and ultimately it was realized 
that this was a case where the Government could 
rightly and properly intervene and there would be no 
occasion for any criticism coming from any quarter. 
It appears from the discussion on the floor of the 
House that the total number of weaving and spinning 
mills which were closed down for one reason or other 
was about 35 in number. Some of them are said to 
have closed for want of cotton, some due to overstocks, 
some for want of capital and some on account of mis- 
management. The Minister for Industry, who spon- 
sored the Biil, in explaining what distinguished the 
case of the Sholapur mill from the other mills against 
whom there might be charges of mismanagement, made 
it clear in the course of the debate that ‘‘certain con- 
ditions had to be fulfilled before the Government can 
and should intervene’, and he set out these conditions 
as follows :— 

“ (1) The undertaking must relate to an industry 
which is of nationalimportance. Not each and every 
_ undertaking which may have to close down can be 
taken charge of temporarily by Government, 

(2) The undertaking must be an economic unit. If 
it appears that it is completely uneconomic and cannot 
be managed at all, there is no sense in Government 
taking charge of it. If anything, it will mean the 
Government will have to waste money which belongs 
to the taxpayer on an uneconomic unit, 

(3) There must be a technical report as regards the 
condition of the plants, machinery, etc. which either 
as they stand, or after necessary repairs and recondi- 
tioning can be properly utilised. 

(4) Lastly,—and this is of considerable importance— 
there must be a proper enquiry held before Govern. 
ment take any action. The enquiry should show that 

13 
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managing agents have so misbehaved that they are no 
longer fit and proper persons to remain in charge of 
such an important undertaking.’’(') 

It appears from the same proceedings that the 
Sholapur mill is one of the largest mills in Asia and 
employs 13,000 workers. Per shift, it is capable of 
producing 25 to 30 thousand pounds of yarn, and also 
one lakh yards of cloth. It was working two shifts 
when it was closed down on the 29th August, 1949. 
The closure of the mill meant a loss of 25 lakhs yards 
of cloth and one and a half lakhs pounds of yarn per 
month. Prior to 1947, the highest dividend paid . 
by the company was Rs. 525 per share and the lowest 
Rs. 100, and, in 1948, when the management was 
taken over by the managing agents who have been 
removed by the impugned Act, the accounts showed a 
loss of Rs. 30 lakhs, while other textile companies 
had been able to show very substantial profits during 
the same period. 

Another fact which is brought out in the proceed- 
ings is that the managing agents had acquired control 
over the majority of the shares of thecompany and a 
large number of shareholders who were dissatisfied with 
the management had been rendered powerless and they 
could not make their voice heard. By reason of the 
preponderance of their strength, the managing agents 
made it impossible for a controller under the Essential 
Supplies Act to function and they also made it diffi- 
cult for the company to run smoothly under the 
normal law. 

It was against this background that the Act was 
passed, and it is evident that the facts which were 
placed before the Legislature with regard to, the Shola- 
pur mill were ofan extraordinary character, and fully 
justified the company being treated as a class by itself. 
There were undoubtedly other mills which were open to 
the charge of mismanagement, but the criteria adopted 
by the Government which, in my opinion, cannot be 
said to be arbitrary or unreasonable, is not applicable 


_ () Parliamentary Debates, Volume III, No. 14; 81st March 1960, 
Pp, 299425. 
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to any of them. As we have seen, one of the criteria was 
that a mere allegation of mismanagement should not 
be enough and no drastic step such as is envisaged in 
the Act should be taken without there being a complete 
enquiry. In the case of the Sholapur mill, a complete 
enquiry had been made and the revelations which were 
made as a result of such enquiry were startling. 


We are familiar with the expression “‘police power” 
which is in vogue in the United States of America. 
This expression simply denotes that in special cases 


the State can step in where its intervention seems ~ 


necessary and impose special burdens for general bene- 
fit. As one of the judges has pointed out, “ the regu- 
lations may press with more or less weight upon one 
than upon another, but they are designed not to 
impose unequal or unnecessary restrictions upon any- 
one, but to promote, with as little individual incon- 
venience as possible, the general good.’’(’) It need 
not be emphasized that the principles underlying what 
is known as police power in the United States of 
America are not peculiar to that country, but are 
recognized in every modern civilized State. Professor 
Willis dealing with the question of classification in 
exercise of police power makes the following observa- 
tions: 


“There is no rule for determining when classifica- 
tion for the police power is reasonable. It is a matter 
for judicial determination, but in determining the 
question of reasonableness the Courts must find some 
economic, political or other social interest to be secured, 
and some relation of the classification to the objects 
sought to be accomplished. In doing this the Courts 
may consider matters of common knowledge, matters 
of common report, the history of the times, and to 
sustain it they will assume every state of facts which 
can be conceived of as existing at the time of legisla- 
tion. The fact that only one person or one object or 
one business or one locality is affected is not proof of 
denial of the equal protection of the laws. For such 

{1) Per Field J. in Barbier v. Connolly, 118 U §. 27. 
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proof it must be shown that there is no reasonable basis 
for the classification.’’(’) 

In this particular case, the Government initially 
took control of the Sholapur Company by means of an 
Ordinance (Ordinance No. II of 1950), of which the 
preamble runs as follows :— 

“Whereas on account of mismanagement and neglect 
a situation has arisen in the affairs of the Sholapur 
Spinning and Weaving Company, Limited, which has 
prejudicially affected the production of an essential 


‘commodity and has caused serious unemployment 


amongst a certain section of the community ; 

And whereas an emergency has arisen which renders 
it necessary to’‘make special provision for the proper 
management and administration of the aforesaid Com- 
pany ; 

Now, therefore,.......ccccsccscscccces ‘“ 

In the course of the Parliamentary debate, reference 
was made to the fact that the country was facing an 
acute cloth shortage, and one of the reasons which 
apparently influenced the promulgation of the Ordi- 
nance and the passing of the Act was that the 
mismanagement of the company had gravely affected 
the production of anessential commodity. The facts 
relating to the mismanagement ofthis mill were care- 
fully collected and the mischief caused by the sudden 
closing of the mill to the shareholders as well as to the 
general public were fully taken into consideration. 
Therefore, it seems to me that tosay that one parti- 
cular mill has been arbitrarily and unreasonably 
selected and subjected to discriminatory treatment, 
would be an entirely wrong proposition. 

Article 14 ofthe Constitution, as-already stated, lays 
down an important fundamental right, which should 
be closely and vigilantly guarded, but, in construing 
it, we should not adopt a doctrinaire approach which 
might choke all beneficial legislation. 

The facts to which I have referred are to be found in 
a public document, and, though some of them may 

(1) Constigutional Law by Prof. Willis (1st Edition) p. 580, 
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require further investigation forming as they do part 
of a one-sided version, yet they furnish good prima 
facte grounds for the exercise of the utmost caution in 
deciding this case and for not departing from the 
ordinary rule as to the burden of proof. In the last 
resort, this petition can be disposed of on the simple 
ground that the petitioner has not discharged the onus 
which lies upon him, and I am quite prepared to rest 
my judgment on this ground alone. 

I think that the petitioner has failed to make out 
any case for granting the writs or directions asked for, 
and the petition should therefore be dismissed with 
costs. 


PATANJALI SASTRI J.—This is an application under 
article 32 of the Constitution seeking relief against 
alleged infringement of certain fundamental rights of 
the petitioner. 

The petitioner is a shareholder of the Sholapur 
Spinning and Weaving Company, Limited, Sholapur, 
in the State of Bombay, (hereinafter referred to as 
‘the Company”). The authorised share capital of 
the Company consisted of 1590 fully paid up ordinary 
shares of Rs. 1,000 each, 20 fully paid up ordinary 
shares of Rs. 500 each and 32,000 partly paid up 
redeemable cumulative preference shares of Rs. 100 


' each, of which Rs. 50 only was paid up. Of these, 


the petitioner held one ordinary share in his own name 
and 80 preference shares which, however, having been 
pledged with the Bank of Baroda Ltd., now stand 
registered in the Bank’s name. 

The company was doing flourishing business till dis- 
putes arose recently between the management and the 
employees, and in or about August, 1949, the mills 
were temporarily closed andthe company, which was 
one of the largest producers of cotton textiles, ceased 
production. Thereupon, the Governor-General inter- 
vened by promulgating on the 9th January, 1950, an 
Ordinance called the Sholapur Spinning and Weaving 
Company (Emergency Provisions) Ordinance (No. II of 
1950), which empowered the Government of India to 
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take over the contro] and management of the company 
and its properties and effects by appointing their own 
Directors and to delegate all or any of their powers to 
the Provincial Government. In exercise of the powers 
thus delegated, the Government of Bombay appointed 
respondents 3 to 9 as Directors to take charge of the 
management and administration of the properties and 
affairs of the company. Subsequently, on 10th April, 
1950, the Ordinance was repealed and was replaced by 
an Act of Parliament containing similar provisions, 
namely the Sholapur Spinning and Weaving Company 
(Emergency Provisions) Act (No. XXVIII of 1950) 
(hereinafter referred to as the “impugned Act’). 

_ The petitioner complains that the impugned Act and 
the action of the Government of Bombay pursuant 
thereto have infringed the fundamental rights confer- 
red on him by articles 14, 19 and 31 of the Constitution 
with the result that the enactment is unconstitutional 
and void, and the interference by the Government in 
the affairs of the company is unauthorised and illegal. 
He accordingly seeks relief by way of injunction and 
mandamus against the Union of India and the State of 
Bombay impleaded as respondents 1 and 2 respective. 
ly in these proceedings and against respondents 3 to 
9 who are now in management as already stated. 
The company is impleaded pro forma as the 10th 
respondent. 

Before discussing the issues involved, it is necessary 
to examine the relevant provisions of the impugned 
Actin order to see in what manner and to what 
extent the petitioner’s rights have been affected 
thereby. The preamble to the repealed Ordinance 
stated that ‘‘on account of mismanagement and 
neglect a situation has arisen in the aftairs of the 
Sholapur Spinning and Weaving Company, Limit. 
ed, which has prejudicially affected the production 
of an essential commodity and has caused serious 
unemployment amongst a certain section of the 
community and that an emergency has arisen which 
renders it necessary to make special provision for the 
proper management and administration of the aforesaid 


“e 
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Company.” This preamble was not reproduced in the 
impugned Act. Section 3 empowers the Central 
Government to appoint as many persons as it thinks 
fit to be directors of the company ‘“ for the purpose of 
taking over its management and administration.” 
Section 4 states the effect of the order appointing 
directors to be that (1) the old directors shall be deemed 
to have vacated their office, (2) the contract with the 
managing agents shall be deemed to have been termi- 
nated, (3) that the properties and effects of the 
company shall be deemed to be in the custody of the 
new directors who are to be ‘‘ for all purposes ’”’ the 
directors of the company and “shall alone be entitled 
to exercise all the powers of the directors of the com- 
pany whether such powers are derived from the 
Companies Act or from the memorandum or articles 
of association or otherwise.’’ Section 5 defines the 
powers of the new directors. They are to manage the 
business of the company ‘‘subject to the control of 
the Central Government” and shall have the power to 
raise funds offering such security as they think fit, to 


carry out necessary repairs to the machinery or other- 


property in their custody and to employ the necessary 
persons and define the necessary conditions of their 
service. Section J2 provides for the restoration of the 
management to directors nominated by the share- 
holders when the purpose of the Government’s inter- 
vention has been fulfilled. Section 13 is important 
and reads thus: “13. Application of the Companies 
Act.—(1) Notwithstanding anything contained in the 
Companies Act or in the memorandum or articles of 
association of the company (a) it shall not be lawful 
for the shareholders of the company or any other 
person to nominate or appoint any person to bea 
director of the company ; (b) no resolution passed at 
any meeting of the shareholders of the company shall 
be given effect to unless approved by the Central 
Government ; (c) no proceeding for the winding up of 
the company or for the appointment of a receiver in 
respect thereof shall lie in any Court unless by or with 
the sanction of the Central Government. (2) Subject 
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to the provisions contained in sub-section (1) and to 
the other provisions of this Act, and subject to such 
exceptions, restrictions and limitations as the Central 
Government may, by notified order, specify, the Com- 
panies Act shall continue to apply to the company in 
the same manner as it applied thereto before the issue 
of the notified order under section 3.”’ By section 14 
the provisions of the Act are to have effect ‘‘ notwith- 
standing anything inconsistent therewith contained in 
any other Jawor in any instrument having effect by 
virtue of any law other than this Act.” Section 16 
provides for delegation of powers to the Government 
of Bombay to be exercised subject to the directions of 
the Central Government, and section 17 bars suits or 
other proceedings against the Central Government or 
the Government of Bumbay or any director “' for any 
damage caused or likely to be caused by anything 
which is in good faith done or intended to be done in 
pursuance of this Act.” 


As a result of these provisions all the properties and 


_ effects of the company passed into the absolute power 
‘and control of the Central Government or its delegate 


the Government of Bombay, and the normal function- 
ing of the company as a corporate body came to an 
end. The shareholders have been reduced to the 
position of interested, if helpless, onlookers while the 
business is carried on against their will and, may be, 
to their disadvantage by the Government’s nominees, 
The declared purpose of this arrangement was, accord. 


ing to the Preamble of the repealed Ordinance to keep 


up the production of an essential commodity and to 
avert serious unemployment amongst a certain section 
of the community. 


The question accordingly arises whether the im- 
pugned Act, which thus affects the petitioner and his 
co-shareholders, while leaving untouched the share- 
holders of all other companies, including those engaged 
in the prcduction of essential commodities, denies to 
the petitioner the equal protection of the laws under 
article 14 of the Constitution. The correct approach to 


~~ 
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this question is first to see what rights have been confer- 

red or protection extended to persons similarly situated. 

The relevant protection is to be found in the provisions 

of the Indian Companies Act which regulates the rights 

and obligations of the shareholders of incorporated 

companies in India. Section 21 of the Act assures to 

the shareholders the protection of the stipulations 

contained in the memorandum and articles of associa- 

ticn by constituting them a binding contract, so that 

neither the company nor the shareholders have the 

power of doing anything inconsistent therewith. The 

basic right of the shareholders to have their under- 

taking managed and conducted by the directors of 

their own choice is ensured by section 83B. Their. 
right to exercise control and supervision over the} 
management by the directors by passing resolutions } 
at their general meeting is regulated by various pro- 

visions of the Act, The important safeguard of winding 

up the company in certain unfavourable circumstances 

either through court or by the shareholders themselves 

voluntarily is provided for in sections 162 and 203. All 

these rights and safeguards, on the faith of which the 

shareholders embark their money in their undertaking, 

are abrogated by the impugned Act in the case of the 

shareholders of this company alone. In fact, the 

Central Government is empowered to exclude, restrict 

or limit the operation of any of the provisions of the 

Companies Act in relation to this company. It is thus 

plain that the impugned Act denies to the shareholders 
of this particular company the protection of the law 
relating to incorporated joint stock companies in this 
country as embodied inthe Companies Act and is 
prima facie within the inhibition of article 14. 


It is argued, however, that article 14 does not make 
it incumbent on the Legislature always to make 
laws applicable to all persons generally, and that it is 
open to the Legislature to classify persons and things 
and subject them to the operation of a particular law 
according to the aims and objects which that law is 
designed to secure. In the present case, Parliament, 
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it was said, came to the conclusion, on the materials 
placed before them, that the affairs of the company 
were being grossly mismanaged so as to result in the 
cessation of production of an essential commodity and 
serious unemployment amongst a section of the com- 
munity. In view of the detriment thus caused to 
public economy, it was competent for Parliament to 
enact a measure applicable to this company and its 
shareholders alone, and Parliament must be the judge 
as to whether the evil which the impugned Act was 
designed to remedy prevailed to such an extent in this 
company as tocall for special legislation. Reliance 
was placed in support of this. argument on certain 
American decisions dealing with the equal protection 
clause of the Fourteenth Amendment of the Federal 
Constitution. It is, however, unnecessary to discuss 
those decisions here, for it is undeniable that equal 
protection of the laws cannot mean that all Jaws must 
be quite general in their character and application. 
A legislature empowered to make Jaws on a wide range 
of subjects must of necessity have the power of making 
special laws to attain particular objects and must, for 
that purpose, possess Jarge powers of distinguishing 
and classifying the persons or things to be brought 
under the operation of such laws, provided the basis 
of such classification has a just and reasonable relation 
to the object which the legislature has in view. While, 
for instance, a classification in a law regulating labour 
in mines or factories may be based on age or sex, it 
may not be based on the colour of one’s skin. It is 
also true that the class of persons to whom a law is 
made applicable may be large or small, and the degree 
of harm which has prompted the enactment of a 
particular law is a matter within the discretion of the 
law-makers, It isnot the province of the court to 
canvass the legislative judgment in such matters. But 
the issue here is not whether the impugned Act was 
ill-advised or not justified by the facts on which it 
was based, but whether it transgresses the explicit 
constitutional restriction on legislative power imposed 
by article 14. © 
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It is obvious that the legislation is directed solely 
against a particular company and shareholders and not 
against any class or category of companies and no 
question, therefore, of reasonable legislative classifica- 
tion arises. Ifa law is made applicable to aclass of 
persons or things and the classification is based upon 
differentia having a rational relation to the object 
sought to be attained, it can be no objection to its 
constitutional validity that its application is found to 
affect only one person or thing. For instance, a law 
may be passed imposing certain restrictions and 
burdens on joint stock companies with a share capital 
of, say, Rs. 10 crores and upwards, and it may be 
found that there is only one such company for the 
time being to which the law could be applied. If other 
such companies are brought into existence in future 
the law would apply to them also, and no discrimina. 
tion would thus be involved. But the impugned Act, 


_ which selects this particular company and imposes 


upon it and its shareholders burdens and disabilities 


on the ground of mismanagement and neglect of duty 


on the part of those charged with the conduct of its 
undertaking, is plainly discriminatory in character and 
is, in my judgment, within the constitutional inhibition 
of article 14. Legislation based upon mismanagement 
or other misconduct as the differentia and made appli- 
cable toa specified individual or corporate body is not 
far removed from the notorious parliamentary proced- 
ure formerly employed in Britain of punishing 
individual delinquents by passing bills of attainder, and 
should not, I think, receive judicial encouragement. 
It was next urged that the burden of proving that 
the impugned Act is unconstitutional lay on the peti- 
tioner, and that, inasmuch as he has failed to adduce 
any evidence to show that the selection of this com- 
pany and its shareholders for special treatment under 
the impugned Act was arbitrary, the application must 
fail. Whilst all reasonable presumption must 
undoubtedly be made in support of the constitutional 
validity of alaw made by a competent legislature, the 
Circumstances of the present case would seem, to my 
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ite mind to exclude such presumption. Hostile discrimina. 
Chiraajitta tion is writ large over the fate of the impugned Act 
jitlal ‘ : . 3 : . 

Chowdhuri andit disclosesno grounds for such legislative interven- 
, tion. For all that appears no compelling public interests 
The Union of were involved. Even the preamble to the original 
India and = Ordinance was omitted. Nor did respondents 1 and 2 
Others, file any counter-statement in this proceeding explaining 
Patanjai the circumstances which led to the enactment of such 
Sastri J. anextraordinary measure. There is thus nothing in 
the recordeven by way of allegation which the petitioner 
need takesteps to rebut. Supposing, however, that the 
impugned Act was passed on the same grounds as were 
mentioned in the preamble to the repealed Ordinance, 
namely, mismanagement and _ neglect prejudicially 
affecting the production of an essential commodity and 
causing serious unemployment amongst a section of 
the community, the petitioner could hardly be expected 
to assume the burden of showing, not that the company’s 
affairs were properly managed, for that is not his case, 
but that there were also other companies similarly 
mismanaged, for that is what, according to the respond- 
ents, he should prove in order to rebut the presump. 
tion of constitutionality. In other words, heshould be 
called uponto establish that this company and its 
shareholders were arbitrarily singled out for the im- 
position of the statutory disabilities. How could the 
petitioner discharge such a burden? Was he to ask for 
an investigation by the Court of the affairs of other 
industrial concerns in India where also there were 
strikes and lock outs resulting in unemployment and 
cessation of production of essential commodities? 
Would those companies be willing to submit to such an 
investigation ? And even so, how is it possible to 
prove that the mismanagement and neglect which is 
said to have prompted the legislation in regard to this 
company was prevalent in the same degree in other 
companies ? In such circumstances, to cast upon the 
petitioner a burden of proof which it is as needless for 
him to assume as it is impracticable to discharge is to 

lose sight of the realities of the case. 
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Lastly, it was argued that the constitutionality of a 
statute could not be impugned under article 32 except 
by a person whose rights were infringed by the enact. 
ment, and that, inasmuch as there was no infringement 
of the individual right of a shareholder, even assuming 
that there was an injury to the company as acorporate 
body, the petitioner was not entitled to apply for relief 
under that article. Whatever validity the argument 
may have in relation to the petitioner’s claim based on 
the alleged invasion of his right of property under 
article 31, there can be little doubt that, so far as his 
clain. based on the contravention of article 14 is 
concerned, the petitioner is entitled to relief in his own 
right. As has been pointed out already, the impugned 
Act deprives the shareholders of the company of im- 
portant rights and safeguards which are enjoyed by 
the shareholders of other joint stock companies in 
India under the Indian Companies Act. The petitioner 
is thus denied the equal protection of the laws in his 
capacity as a shareholder, and none the less so because 
the other shareholders of the company are also similarly 
affected. The petitioner is therefore entitled to seek 
relief under article 32 of the Constitution. 

In this view it becomes unnecessary to consider the 
questions raised under articles 19 and 31 of the Con- 
stitution. 


In the result, I would allow the application. 


MUKHERJEA J.—This is an application presented by 
one Chiranjitlal Chowdhuri, a shareholder of the 
Sholapur Spinning and Weaving Company Limited 
(hereinafter referred to as the company), praying for a 
writ of mandamus and certain other reliefs under 
article 32 of the Constitution. The company, which 
has its registered office within the State of Bombay and 
is governed by the provisions of the Indian Companies 
Act, was incorporated with an authorised capital of 
Rs, 48 lakhs divided into 1590, fully paid up ordinary 
shares of Rs. 100 each, 20 fully paid up ordinary 
shares of Rs. 500 each and 32,000 partly paid up 


CumMlative preference shares of Rs. 100 each. The 
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present paid up capital of the company is Rs. 32 lakhs 
half of which is represented by the fully paid up 
ordinary shares and the other half by the partly paid 
up cumulative preference shares. The petitioner states 
in his petition that he holds in his own right three 
ordinary shares and eighty preference shares in the 
company, though according to his own admission the 
preference shares do not stand in his name but have 
been registered in the name of the Baroda Bank Limited 
with which the shares are pledged. According to the 
respondents, the petitioner is the registered holder of 
one single ordinary share in the company. 

It appears that on July 27, 1949, the directors of the 
company gave a notice to the workers that the mills 


would be closed, and pursuant to that notice, the miils~ 


were in fact closed on the 27th of August following. 
On January 9, 1950, the Governor-General of India 
promulgated an Ordinance which purported to make 
special provisions for the proper management and 
administration of the company. It was stated in the 
preamble to the Ordinance that ‘‘on account of mis- 
management and neglect, a situation has arisen in the 
affairs of the Sholapur Spinning and Weaving Company 
Limited which has prejudicially affected the produc- 
tion of an essential commodity and has caused serious 
unemployment amongst a certain section of the com. 
munity ’’, and it wason account of the emergency 
arising from this situation that the promulgation of the 
Ordinance was necessary. The provisions of the 
Ordinance, so far as they are material for our present 
purpose, may be summarised as follows : 

Under section 3 of the Ordinance, the Central Govern- 
ment may, at any time, by notified order, appoint as 
many persons as it thinks fit, to be directors of the 
company for the purpuse of taking over its management 
and administration and may appoint one of such 
directors to be the Chairman. Section 4 provides that 
on the issue of a notified order under section 3 all the 
directors of the company holding office as such imme- 
diately before the issue of the order shall be deemed 
to have vacated their offices, and any existing 
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contract of management between the company and any 
managing agent thereof shall be deemed to have 
terminated. The directors thus appointed shall be for 
all purposes the directors of the company duly consti- 
tuted under the Companies Act and shall alone be 
entitled to exercise all the powers of the directors of the 
company. The powers and the duties of the directors 
are specified in section 5 and this section cuter alia 
empowers the directors to vary or cancel, with the 
previous sanction of the Central Government, any con- 
tract or agreement entered into between the company 
and any other person if they are satisfied that such 
contract or agreement is detrimental to the interests of 
the company. Section 10 lays down that no compen- 


- sation for premature termination of any contract could 


be claimed by the managing agent or any other con- 
tracting party. It is provided by section 12 that so 
long as the management by thestatutery directors 
continues, the shareholders would be precluded from 
nominating or appointing any person to be a director 
of the company and any resolution passed by them 
will not be effective unless it is approved by the 
Central Government. This section lays down further 
that during this period no proceeding for winding up 
of the company, or for appointment of areceiver in 
respect thereof could be instituted in any court, unless 
it is sanctioned by the Central Government, and the 
Central Government would be competent to impose any 
restrictions or limitations as regards application of the 
provisions of the Indian Companies Act to the affairs 
of thecompany. The only other material provision is 
that contained in section 15, under which the Central 
Government may, by notified order, direct that all or 
any of the powers exercisable by it under this Ordin 
ance may be exercised by the Government of 
Bombay. 

In accordance with the provisions of section 15 
mentioned above, the Central Government, by noti- 
fication issued on the same day that the Ordinance 
was promulgated, delegated ail its powers exercisable 
under the Ordinance to the Government of Bombay. 
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On the next day, the Government of Bombay appoint- 
ed respondents 3 to 7 as directors of the company in 
terms of section 3 of the Ordinance. On the 2nd of 
March, 1950, the respondent No.9 was appointed a 
director and respondent No.5 having resigned his 
office in the meantime, the respondent No.8 was 
appointed in his place. On the 7th of April, 1950, the 
Ordinance was repealed and an Act was passed by the 
Parliament of India, known as the Sholapur Spinning 
and Weaving Company (Emergency Provisions) Act 
which re-enacted almost in identical terms all the pro- 
visions of the Ordinance and provided further that all 
actions taken and orders made under the Ordinance 
shall be deemed to have been taken or made under the 
corresponding provisions of the Act. The preamble 
to the Ordinance was not however reproduced in the 
Act, 

The petitioner in his petition has challenged the 
constitutional validity of both the Ordinance and the 
Act. As the Ordinance is no longer in force and all 
its provisions have been incorporated in the Act, it 
will not be necessary to deal with or refer to the 
enactments separately, Both the Ordinance and the 
Act have been attacked on identical grounds and it is 
only necessary to enumerate briefly what these 
grounds are. 

The main ground put forward by the petitioner is 
that the pith and substance of the enactments is to 
take possession of and control over the mills of the 
company which are its valuable assets and such taking 
of possession of property is entirely beyond the powers 
of the Legislature. The provisions of the Act, it is 
said, amount to deprivation of property of the share- 
holders as well as of the company within the meaning 
of article 31 of the Constitution and the restrictions 
imposed on the rights of the shareholders in respect to 
the shares held by them constitute an unjustifiable 
interference with theirrights to hold property and as 
such are void under article 19 (1) (f). Itis urged that 
there was no public purpose for which the Legislature 
could authorise the taking possession or acquisition of 
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property and such acquisition or taking of possession 
without payment of compensation is in violation 
of the fundamental rights guaranteed by article 31 (2) 
of the Constitution. Itis said furtherthat the enact- 
ment denies to the company and its shareholders 
equality before the law, and equal protection of laws 
and thus offends against the provisions of article 14 of 
the Constitution. The only other material point raised 
is that the legislation is beyond the legislative compe- 
tency of the Parliament and is not covered by any of 
the items in the legislative lists. 

On these allegations, the petitioner prays, in the 
first instance, that it may be declared that both the 
Act and the Ordinance are wltva vires and void and an 
injunction may be issued restraining the respondents 
from exercising any of the powers conferred upon 
them by the enactments. The third and the material 
prayer is for issuing a writ of mandamus, “‘restraining 
the respondents 1 to9 from exercising or purporting 
to exercise any powers under the said Ordinance or 
Act and from in any manner interfering with the 
management or affairs of thecompany under colour of 
or any purported exercise of any powers under the 
Ordinance or the Act.” The other prayers are not 
material for our purpose. 

Before I address myself to the merits of this 
application it will be necessary to clear up two 
preliminary matters in respect to which arguments 
were advanced at some length from the Bar. The 
first point relates to the scope of our enquiry in the 
present case and raises the question as to what precisely 
are the matters that have to be investigated and 
determined on this application of the petitioner. The 
second point relates to the form of relief that can be 
prayed for and granted in a case of this description. 


Article, 32 (1) of the Constitution guarantees to 
everybody the right to move this court, by appropri- 


ate proceeding, for enforcement of the fundamental: 


rights which are enumerated in Part III of the Con- 
stitution. Clause (2) of the article lays down that the 
115 
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Supreme Court shall have the power to issue directions 
or orders or writs including writs in the nature of 
habeas corpus, mandamus, prohibition, quo warranto 
and certioravi whichever may be appropriate for the 
enforcement of any of the rights conferred by this 
art. 

Thus anybody who complains of infraction of any of 
the fundamental rights guaranteed by the Constitution 
is at liberty to move the Supreme Court for the 
enforcement of such rights and this court has been 
given the power to make orders and issue directions or 
writs similar in nature to the prerogative writs of 
English law as might be considered appropriate in 
particular cases. The fundamental rights guaranteed 
by the Constitution are available not merely to 
individual citizens but to corporate bodies as well 
except where the language of the provision or the 
nature of the right compels the inference that they are 
applicable only to natural persons. An incorporated 
company, therefore, can come up to this court for 
enforcement of its fundamental rights and so may the 
individual shareholders to enforce their own; but it 
would not be open to au individual shareholder to 
complain of an Act which affects the fundamental 
rights of the company except to the extent that it 
constitutes an infraction of his own rights as well. 
This follows logically from the rule of law that a cor- 
poration hds a distinct legal personality of its own 
with rights and capacities, duties and obligations 
separate from thoseof its individual members. As the 
rights are different and inhere in different legal entities, 
jt is not competent to one person to seek to enforce the 
rights of another except where the law permits him to 
do so. A well known illustration of such exception is 
furnished by the procedure that is sanctioned in an 
application for a writ of habeas corpus. Not only the 
man who is imprisoned or detained in confinement 
but any person, provided he is not an absolute 


jstranger, can institute proceedings to obtain a writ of 
habeas corpus for the purpose of liberating another 


from an illegal imprisonment, 


ent 
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The application before us under article 32 of the 
Constitution is on behalf of an individual shareholder 
of the company. Article 32, as its provisions show, 
is not directly concerned with the determination of 
constitutional validity of particular legislative enact. 
ments. What it aims at is the enforcing of funda- 
mental rights guaranteed by the Constitution, no 
matter whether the necessity for such enforcement 
arises out of an action of the executive or of the legis- 
lature. To make out a case under this article, it is” 
incumbent upon the petitioner to establish not merely 
that the law complained of is beyond the competence 
of the particular legislature as not being covered by 
any of the items in the legislative lists, but that ity 
affects or invades his fundamental rights guaranteed. 
by the Constitution, of which he could seek enforce- 
ment by an appropriate writ or order. The rights 
that could be enforced under article 32 must ordinarily 
be the rights of the petitioner himself who complains 
of infraction of such rightsand approaches the court 
for relief. This being the position, the proper subject ~ 
of our investigation would be what rights, if any, of 
the petitioner as a shareholder of the company have 
been violated by the impugned legislation. A discus- 
sion of the fundamental rights of the company as such 
would be outside the purview ofour enquiry. It is 
settled law that in order to redress a wrong done to 
the company, the action should prima facie be brought 
by the company itself. It cannot be said that this 
course is not possible in the circumstances of th 
present case. As the law is alleged to be uncon. 
stitutional, it is open to the old directors of the com 
pany who have been ousted from their position b 
reason of the enactment to maintain that they are dir 
ectors still in the eye of law, and on that footing the 
majority of shareholders can also assert the rights of 
the company as such. None of them, however, have 
come forward to institute any proceeding on behalf of 
the company. Neither in form nor in substance 
does the present application purport to be one 
made by the company itself. Indeed, the company 
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is one of the respondents, and opposes the peti- 
tion, 

As regards the other point, it would appear from the 
language of article 32 of the Constitution that the 
sole object of the article is the enforcement of funda- 
mental rights guaranteed by the Constitution. A 
proceeding under this article cannot really have 
any affinity to what is known as a declaratory 
suit. The first prayer made in the petition seeks 
relief in the shape of a declaration that the Act 
is invalid and is apparently inappropriate to an appli- 
cation under article 32; while the second purports to 
be framed for a relief by way of injunction consequent 
upon the first. As regards the third prayer, it has 
been contended -by Mr. Joshi, who appears for one of 
the respondents, that having regard to the nature of 
the case and the allegations made by the petitioner 
himself, the prayer fora writ of mandamus, in the 
form in which it has been made, is not tenable. What 


_ is argued is that a writ of mandamus can be prayed 


for, for enforcement of statutory duties or to compel a 
person holding a public office to do or forbear from 
doing something which is incumbent upon him to do 
or forbear from doing under the provisions of any law. 
Assuming that the respondents in the present case are 
public servants, it is said that the statutory duties 
which it is incumbent upon them to discharge are pre- 
cisely the duties which are laid down in the impugned 
Act itself. There is no legal obligation on their 
part to abstain from exercising the powers conferred 
upon them by the impeached enactment which 
the court can be called upon to enforce. There 
is really not much substance in this argument, for 
according to the petitioner the impugned Act is not 
valid at all and consequently the respondents cannot 
take their stand on this very Act to defeat the applica- 
tion fora writ in the nature of a mandamus. Any 
way, article 32 of the Constitution gives us very wide 
discretion in the matter of framing our writs to suit the 
exigencies of particular cases, and the application of 
the petitioner cannot be thrown out simply on the 
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ground that the proper writ or direction has not been 1960 


prayed for. Soetiicd 
Proceeding now to the merits of the case, the first pigdet on 

contention that has been pressed before us by the y, 
oe learned Counsel for the petitioner is that the effect of The Union of 


the Sholapur Spinning and’ Weaving Company Limited = Irdia and 
(Emergency Provisions) Act, has been to take away #rs 
from the company and its shareholders, possession of srnherjea J. 
property and other interests in commercial undertaking 
and vest the same in certain persons who are appointed 
ae by the State, and the exercise of whose powers cannot be 
oN directed or controlled in any way by the shareholders. 
.As the taking of possession is not for any public pur- 
‘pose and no provision for compensation has been made 
by the law which authorises it, such law, it is said, 
violates the fundamental rights guaranteed under 
article 31 of the Constitution. 
a ’ Jo appreciate the contention, it would be convenient 
. first of all to advert to the provisions of the first two 
7 clauses of article 31 of the Constitution. The first 
clause of article 31 lays down that ‘‘no person shall be 
P deprived of his property save by authority of law’. 
The second clause provides: ‘‘No property, movable 
or immovable, including any interest in, or in any 
company owning, any Commercial or industrial under- ss 
taking, shall be taken possession of or acquired for 
public purposes under any law authorising the taking 
of such possession or such acquisition, unless the law 
provides for compensation for the property taken pos- 
= sesion of or acquired and either fixes the amount of 
- the compensation, or specifies the principles on which, 


and the manner in which, the compensation is to be 
determined and given.” 


It is a right inherent in every sovereign to take and 
appropriate private property belonging to individual 
citizens for public use. This right, which is described 
as eminent domain in American law, is like the power 
of taxation, an offspring of political necessity, and it 
1s supposed to be based upon an implied reservation 
= by Government that private property acquired by its 
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citizens under its protection may be taken or its use 
controlled for public benefit irrespective of the wishes of 
the owner. Article 31 (2) of the Constitution prescribes 
a two-fold limit within which such superior right of 
the State should be exercised. One limitation imposed 
upon acquisition or taking possession of private pro- 
perty which is implied in the clause is that such 
taking must be for public purpose. The other condi. 
tion is that no property can be taken, unless the law 
which authorises such appropriation contains a pro- 
vision for payment of compensation in the manner laid 
down in the clause. So far as article 31 (2) is con. 
cerned, the substantial question for our consideration 
is whether the impugned legislation authorises 
any act amounting to acquisition or taking posses- 
sion of private property within the meaning of the 
clause. 

It cannot be disputed that, acquisition means and 
implies the acquiring ofthe entire title of the expro- 
priated owner, whatever the nature or extent of that 
title. might be. The entire bundle of rights which 
were vested in the original holder would pass on acqui- 
sition to the acquirer leaving nothing in the former. 
In taking possession on the other hand, the title to the 
property admittedly remains in the original holder, 
though he is excluded from possession or enjoyment 
of the property. Article 31 (2) of the Constitution 
itself makes a clear distinction between acquisition of 
property and taking possession of it for a public pur- 
pose, though it places both of them on the same foot- 
ing in the sense that a legislation authorising either of 
these acts must make provision for payment of com- 
pensation to the displaced or expropriated holder of the 
property. In the context in which the word ‘‘acquisi- 
tion’? appears in article 31 (2), it can only mean and 
refer to acquisition of the entire interest of the previous 
holder by transfer of title and I have no hesitation in 
holding that there is no such acquisition either as 
regards the property of the company or of the share- 
holders in the present case. The question, therefore, 
narrows down to this as to whether the legislation in 
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question has authorised the taking of possession of 
any property or interest belonging to the petitioner. 

It is argued by the learned Attorney-General that the 
taking of possession as contemplated by article 31 (2) 
means the taking of possession of the entire bundle of 
tights which the previous holder had, by excluding 
him from every part or item thereof. If the original 
holder is still left to exercise his possession with regard 
to some of the rights which were within the folds of 
his title, it would not amount to taking possession of 
the property for purposes of article 31 (2) of the Con- 
stitution. Having laid down this proposition of law, 
the learned Attorney-General has taken us through the 
various provisions of the impugned Act and the 
contention advanced by him substantially is that 
neither the company nor the shareholders have been 
dispossessed from their property by reason of the 
enactment. As regards the properties of the company? 
the directors, who have been given the custody of the 
property, effects and actionable claims of the company, 
are, it is said, to exercise their powers not in their own ' 
tight but as agents of the company, whose beneficial 
interest in all its-assets-has_not—been touched or taken 
away_at all. No doubt the affairs of the company are 
tO be managed by a body of directors appointed by 
the State and not by the company, but this, it is 
argued, would not amount to taking possession of any 
property or interest within the meaning of article 31 
(2). Mr. Chari, on the other hand, has contended on 
behalf of the petitioner that after the management is 
taken over by the statutory directors, it cannot be said 
that the company still retains possession or control 
over its property and assets. Assuming that this State 
management was imposed in the interests of the share. 
holders themselves and that the statutory directors 
are acting as the agents of the company, the posses- 
sion of the statutory directors could not, it is argued, 
be regarded in law as possession of the company so long 
as they are bound to act in obedience to the dictates of 
the Central Government and not of the company itself 
in the administration of its affairs. Possession’ of an 
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1980 = agent, it is said, cannot juridically be the possession ~ 
bik oa of the principal, if the agent is to act not according 

iranjitlal : A 
Chowdhury; ‘t9 the commands or dictates of the principal, but 

¥. under the direction of an exterior authority. 
The Union of § There can be no doubt that there is force in this 
Indiaand contention, but as I have indicated at the outset, we 
Others. j : . ; 

wees are not concerned in this case with the larger question 
Mukherjea J, @S to how far the inter-position of this statutory 
management and control amounts to taking possession 
of the property and assets belonging to the company, 
The point for our consideration is a short one and that 
is whether by virtue of the impugned legislation any 
property or interest of the petitioner himself, as a 
Jeske of the company, has been taken possession 
of by the State or an authority appointed under it, as 

contemplated by article 31 (2) of the Constitution. 

The petitioner as a shareholder has undoubtedly 
an interest in the company. His interest is represented 
by the share he holds and the share is movable 
property according to the Indian Companies Act with 
all the incidence of such property attached to it. 
Ordinarily, he is entitled to enjoy the income arising 
from the shares in the shape of dividends; the share 
like any other marketable commodity can be sold or 
transferred by way of mortgageor pledge. The holding 
of the share in his name gives him the right to vote at 
the election of directors and thereby take a part, 
though indirectly, in the management of the company’s 
affairs. If the majority of shareholders sides with 
him, he can havea resolution passed which would be 
binding on the company, and lastly, he can institute 
proceedings for winding up of the company which may 
result ina distribution of the net assets among the 
shareholders. 

It cannot be disputed that the petitioner has not 
been dispossessed in any sense of the term of the 
shares he holds. Nobody has taken the shares away 
from him. His legal and beneficial interest in respect 
to the shares he holds is left intact. If the company 
declares dividend, he would be entitled to the same. 
He can sell or otherwise dispose of the shares at any 
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time at his option. The impugned Act has affected 
him in this way that his right of voting at the election 
of directors has been kept in abeyanceso long as the 
management by the statutory director continues; and 
as aresult of that, his right to participate in the 
management of the company has been abridged to that 
extent. His rights to pass resolutions or to institute 
winding up proceedings have also been restricted 
though they are not wholly gone; these rights can be 
exercised only with the consent or sanction of the 
Central Government. In my opinion, from the ne) 
stated above, it cannot be held that the petitioner has 
been dispossessed from the property owned by him. 
I may apply the test which Mr. Chari himself formu- 
lated. If somebody had taken possession of the 
petitioner’s shares and was clothed with the authority 
to exercise all the powers which could be exercised by 
the holder of the shares under law, then even if he 
purported to act as the petitioner’s agent and exercise 
these powers for his benefit, the possession of such 
person would not have been the petitioner’s possession 
if he was bound to act not under the directions of the 
petitioner or in obedience to his commands but under 
the directions of some other person or authority. There 
is no doubt whatsoever that that is not the position in 
the present case. The State has not usurped the 
shareholders’ right to vote or vested it in any other 
authority. The State appoints directors of its own 
choice but that it does, not in exercise of the share. 
holders’ right to vote but in exercise of the powers 
vested init by the impugned Act. Thus there has 
been no dispossession of the shareholders from their 
right of voting at all. The same reasoning applies to 
the other rights of the shareholders spoken of above, 
namely, their right of passing resolutions and of 
presenting winding up petition. These rights have 
been restricted undoubtedly and may not be capable 
of being exercised to the fullest extent as long as the 
management by the State continues. Whether the 
restrictions are such as would bring the case within 
116 
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the mischief of article 19 (1) (f) of the Constitution, 
I will examine presently ; but I have no hesitation in 
holding that they do not amount to dispossession of 
the shareholders from these rights in the sense that 
the rights have been usurped by other people who are 
exercising them in place of the displaced shareholders. 
In the view that I have taken it is not necessary to 
discuss whether we can accept as sound the contention 
put forward by the learned Attorney-General that the 
word ‘“property”’ as used in article 31 of the Con. 
stitution connotes the entire property, that is to say 
the totality of the rights which the ownership of the 
object connotes. According to Mr. Setalvad, if a 
shareholder is not deprived of the entirety of his rights 
which he is entitled to exercise by reason of his being 
the owner or holder of the share and some rights, 
however insignificant they might be, still remain in 
him, there cannot be any dispossession as contem- 
plated by article 31(2). It is difficult, in my opinion, 
to accept the contention formulated in such broad 
terms. The test would certainly be as to whether the 
owner has been dispossessed substantially from the 
rights held by him or the loss is only with regard to 
some minor ingredients of the proprietory right. It is 
relevant to refer in this connection to an observation 
made by Rich J. in a Full Bench decision of the High 
Court of Australia,(’) where the question arose as to 
whether the taking of exclusive possession of a property 
for an indefinite period of time by the Commonwealth 
of Australia under Reg. 54 of the National Security 
Regulation amounted to acquisition of property within 
the meaning of placitum 31, section 51, of the Com. 
monwealth Constitution. The majority of the Full 
Bench answered the question in the affirmative and 
the main reason upon which the majority decision was 
based is thus expressed in the language of Rich J.— 
“Property, in relation to land, is a bundle of rights 
exercisable with respect to the land. The tenant of 
an unencumbered estate in fee simple in possession has 
the largest possible bundle. But there is nothing in 
(1) Bee Minister of State for the Army v. Dalziel, 68 C L.R. p. 261. 
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the placitum to suggest that the legislature was intend- 
ed to be at liberty to free itself from the restrictive 
provisions of the placitum by taking care to seize 
something short of the whole bundle owned by the 
person whom it was expropriating.”’ 

_ Itis not, however, necessary for my purpose to 
pursue the matter any further, as in my opinion there 
has been no dispossession of the rights of a shareholder 
in the present case. 

Mr. Chari in course of his opening relied exclusively 
on clause (2) of article 31 of the Constitution. During 
his reply, however, he laid some stress on clause (1) of 
the article as well, and his contention seems to be that 
there was deprivation of property in the present case 
in contravention of the terms of this clause. It is 
difficult to see what exactly is the contention of the 
learned Counsel and in which way it assists him for 
purposes of the present case. It has been argued by 
the learned Attorney-General that clause (1) of article 
31 relates to apower different from that dealt with 
under clause (2). According to him, what clause (1) 
contemplates is confiscation cr destruction of property 
in exercise of what are known as ‘police powers’ in 
American jaw, for which no payment of compensation 
is necessary. I do not think it proper for purposes of 
the present case to enter into a discussion on this some- 
what debatable point which has been raised by the 
learned Attorney-General. In interpreting the provisions 
of our Constitution, we should go by the plain words 
used by the Constitution-makers and the importing of 
expressions like ‘ police power’, which is a term of 
variable and indefinite connotation in American law 
can only make the task ofinterpretation more difficult. 
It is also not necessary to express any opinion as to 
whether clauses (1) and (2) of article 31 relate to exercise 
of different kinds of powers or they are to be taken as 
cumulative provisions in relation to the same subject- 
matter, namely, compulsory acquisition of property. 
If the word “‘ deprived ” as used in clause (1) connotes 
the idea of‘destruction or confiscation of property, 
obviously no such thing has happened in the present 


1950 
Chiranjitlal 
Chowdhurt 

vy. 
The Union of 
India ana 
Others. 


Mukherjea J, 


1950 
Chiranjitlal 
Chowdhuré 


ve 

The Union of 

India and 
Others. 


Mukherjea J. 


908 SUPREME COURT REPORTS [1950] 


case. Again if clauses (1) and (2) of article 31 have to 
be read together and ‘ deprivation” in clause (1) is 
given the same meaning as compulsory acquisition in 
Clause (2}, clause (1), which speaks neither of compen- 
sation nor of public purpose, would not by itself, and 
apart from clause (2), assist the petitioner in any way. 
If the two clauses are read disjunctively, the only 
question that may arise in connection with clause (1) 
is whether or not the deprivation of property is 
authorised by law. Mr. Chari has raised a question 
relating to the validity ofthe legislation on the ground 
of its not being covered by any of the items in the 
legislative list and to this question I would advert 
later on; but apart from this, clause (1) of article 31 
of the Constitution seems to me to be altogether 
irrelevant for purposes of the petitioner’s case. 

This leads me to the consideration of the next point 
raised by Mr. Chari, namely, whether these restrictions 
offend against the provision of article 19(1)(f) of the 
Constitution. 

Article 19(1) of the Constitution enumerates the 
different forms of individual liberty, the protection of 
which is guaranteed by the Constitution. The remain- 
ing clauses of the article prescribe the limits that may 
be placed upon these liberties by law, so that they 
may not conflict with public welfare or general 
morality. Article 19(1)(f) guarantees to all citizens 
‘the right to acquire, hold or dispose of property.’ 
Any infringement of this provision would amount to 
a violation of the fundamental rights, unless it comes 
within the exceptions provided for in clause (5) of the 
article. That clause permits the imposition of reasonable 
restrictions upon the exercise of such righ teither in the 
interests of the general public or for the protection of 
the interests of any Scheduled Tribe. Two questions, 
therefore, arise in this connection: first, whether the 
restrictions that have been imposed upon the rights of 
the petitioner as a shareholder in the company under 
the Sholapur Act amount to infringement of his right 
to acquire, hold or dispose of property within the 
meaning of article 19(1)(f) of the Constitution and 


- 
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secondly, if they do interefere with such rights, 
whether they are covered by the exceptions laid down 
in clause (5) of the article. 

So far as the first point is concerned, it is quite clear 
that there is no restriction whatsoever upon the peti- 
tioner’s right to acquire and dispose of any property. 
The shares which he holds do remain his property and 
his right to dispose of them is not fettered in any way. 
If to ‘hold’ a property means to possess it, there is no 
infringement of this right either, for, as I have stated 
already, the acts complained of by the petitioner do 
not amount to dispossession of him from any property 
in the eyeof law, It is argued that ‘holding’ includes 
enjoyment of all benefits that are ordinarily attached 
to the ownership of a property. The enjoyment of the 
fruits of a property is undoubtedly an incident of 
ownership. The pecuniary benefit, which a share. 
holder derives from the shares he holds, is the divi. 
dend and there is no limitation on the petitioner’s 
right in this respect. The petitioner undoubtedly has 
been precluded from exercising his right of voting at 
the election of directors so long as the statutory direc- 
tors continue to manage the affairs of the company. 
He cannot pass an effective resolution in concurrence 
with the majority of shareholders without the consent 
or sanction of the Central Government and without 
such sanction, there is alsoa disability on him to insti- 
tute any winding up proceedings in a court of law. 

In my opinion, these are rights or privileges which 
are appurtenant to or flow from the ownership of pro- 
perty, but by themselves and taken independently, 
they cannot be reckoned as property capable of being 
acquired, held or disposed of as is contemplated by 
article 19 (1) (f) of the Constitution. I’ do not think 
that there has been any restriction on the rights of a 
shareholder to hold, acquire or dispose of his share by 
reason of the impugned enactment and consequently 
article 19 (1) (f) of the Constitution is of no assistance 
to the petitioner. In this view, the other point does 
not arise for consideration, but I may state here that 
even if it is conceded for argunient’s sake that the 
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disabilities imposed by the impugned legislation 
amount to restrictions on proprietory right, they may 
very well besupported as reasonable restraints imposed 
in the interests of the general public, viz., to secure 
the supply of a commodity essential to the commu- 
nity and to prevent a serious unemployment amongst 
a section of the people. They are, therefore, protected 
completely by clause (5) of article 19. This disposes 
of the second point raised by Mr. Chari. 

The next point urged on behalf of the petitioner 
raises an important question of constitutional law 
which turns upon the construction of article 14 of the 
Constitution. It is urged by the learned Counsel for 
the petitioner that the Sholapur Act is a piece of dis- 
criminatory legislation which offends against the pro- 
vision of article 14 of the Constitution. Article 14 
guarantees to all persons in the territory of India 
equality before the law and equal protection of the 
laws and its entire object, it is said, is to prevent any 
person or class of persons from being singled out as a 
special subject of discriminatory legislation. It is 
pointed out that the law in this case has selected one 
particular company and its shareholders and has 
taken away from them the right to manage their own 
affairs, but the same treatment has not been meted 
out to all other companies or shareholders situated in 
an identical manner. 

Article 14 of the Constitution, it may be noted, 
corresponds to the equal protection clause in the Four- 
teenth Amendment of the American Constitution which 
declares that ‘‘no State shall deny toany person within 
its jurisdiction the equal protection of the laws.’’ We 
have been referred in course of the arguments on this 
point by the learned Counsel on both sides to quite 
anumber of cases decided by the American Supreme 
Court, where questions turning upon the construction 
of the ‘equal protection’ clause in the American Consti- 
tution came up for consideration. A detailed examina- 
tion of these reports is neither necessary nor profitable 
for our present purpose but we think we can cull a few 
general principles from some of the pronouncements of 
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the American Judges which might appear to us to be 
consonant with reason and help us in determining the 
true meaning and scope of article 14 of our Con- 
stitution. 

I may state here that so far as the violation of the 
equality clause in the Constitution is concerned, the 
petitioner, asa shareholder of the company, has as 
much right to complain as the company itself, for his 
complaint is that apart from the discrimination 
made against the company, the impugned legis- 
lation has discriminated against him and_ the 
other shareholders of the company as a group 
vis a-vis the shareholders of all other companies 
governed by the Indian Companies Act who have not 
been treated in a similar way. As the discriminatory 
treatment has been in respect to the sharholders of 
this company alone, any one of the shareholders, 
whose interests are thus vitally affected, has a right to 
complain and it is immaterial that there has been no- 
discrimination ¢ntey se amongst the shareholders them. 
selves. 

It must be admitted that the guarantee againstthe 
denial of equal protection of the laws does not mean 
that identically the same rules of lawshould be made 
applicable to all persons within the territory of India 
in spite of differences of circumstances and conditions. 
As has been said by the Supreme Court of America, 
‘equal protection of laws is a pledge of the protection 
of equal laws('),”’ and this means ‘‘subjection to equal 
laws applying alike to all in the same situation(’).” 
In other words, there should be no discrimination 
between one person and another if as regards the 
subject-matter of the legislation their position is the 
same. I am unable to accept the argument of Mr, Chari 
that a legislation relating to one individual or one 
family or one body corporate would fer se violate the 
guarantee of the equal protection rule. There can 
certainly be a law applying to one person or to 
one group of persons and it cannot be held to be 

(1) Yack Wo v. Hopkins, 118 US at 269, 
(2) Southern Railway Company v. Greene, 216 U.S. 400, 413. 
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unconstitutional if it is not discriminatory in its 
character ('). It would be bad law “if it arbitrarily 
selects one individual or a class of individuals, one 
corporation or a class of corporations and _ visits 
a penalty upon them, which is not imposed upon others 
guilty of like delinquency(*).”’” The legislature un- 
doubtedly has a wide field of choice in determining 
and classifying the subject of its laws, and if the law 
deals alike with all of acertain class, it is normally not 
obnoxious to the charge of denial of equal protection; 
but the classification should never be arbitrary. It 
must always rest upon some real and substantial dis- 
tinction bearing a reasonable and just relation to the 
things in respect to which the classification is made; 
and classification made without any substantial basis 
should be regarded as invalid(), 

The question is whether judged by this test the 
the impugned Act can be said to have contravened 
the provision embodied in article 14 of the Constitu- 
tion. Obviously the Act purports to make provi- 
sions which are of a drastic character and against 
the general law of the land as laid down in the 
Indian Companies Act, in regard to the admini- 
stration and management of the affairs of one com- 
pany in Indian territory. The Act itself gives no 
reason for the legislation but the Ordinance, which was 
a precursor of the Act, expressly stated why the legis- 
lation was necessary. It said that owing to mis- 
management and neglect, a situation had arisen in the 
affairs of the company which prejudicially affected the 
production of an essential commodity and caused 
serious unemployment amongst a certain section of 
the community. Mr. Chari’s contention in substance is 
that there are various textile companies in India 
situated in a similar manner as the Sholapur company, 
against which the same charges could be brought and 
for the control and regulation of which all the reasons 
that are mentioned in the preamble to the Ordinance 

(1) Willis Constitutional Law, p. 580. 
(2) Gulf C. € S, F. R. Co. v, Ellis, 163 U.S, 1£0, at 1/9. 
(3) Southern Rauvway Co. v. Greene, 216 U.8. 409, at 419, 
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could be applied. Yet, it is said, the legislation has 
been passed with regard to this one company alone, 
The argument seems plausible at first sight, but ona 
closer examination I do not think that I can accept it 
assound. It must be conceded that the Legislature 
has a wide discretion in determining the subject 
matter of its laws. It is an accepted doctrine of the 
American Courts and which seems to me to be wel] 
founded on principle, that the presumption is in 
favour of the constitutionality of an enactment and 
the burden is upon him who attacks it to show that 
there has been a transgression of constitutional princi- 
ples. As was said by the Supreme Court of America 
in Middleton v. Texas Power and Light Company(}), 
“It must be presumed that a Legislature understands 
and correctly appreciates the needs of its own 
people, that its laws are directed to problems 
made manifest by experience and that its discri- 
minations are based upon adequate grounds.” 
This being the position, it is for the petitioner 
to establish facts which would prove that the 
selection of this particular subject by the Legislature 
is unreasonable and based upon arbitrary grounds. No 
allegations were made in the petition and no materials 
were placed before us to show as to whether there are 
other companies in India which come precisely under 
the same category as the Sholapur Spinning and Weav- 
ing Company and the reasons for imposing control 
upon the latter as mentioned in the preamble to the 
Ordinance are applicable to them as well. Mr. Chari 
argues that these are matters of common knowledge of 
which we should take judicial notice. J do not think 
that this is the correct line of approach. It is quite 
true that the Legislature has, in this instance, proceed- 
ed against one company only andits shareholders ; but 
even one corporation or a group of persons can be taken 
as a Class by itself for the purpose of legislation, pro- 
vided it exhibits some exceptional features which are 
not possessed by others. The courts should prima facie 
(1) 249 U.8. 152, at p. 157, 
17 
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lean in favour of constitutionality and should support 
the legislation if it is possible to do so on any reason- 
able ground, and it is for the party who attacks the 
validity of the legislation to place all materials before 
the court which would go to show that the selection is 
arbitrary and unsupportable. Throwing out of vague 
hints that there may be other instances of similar 
nature is not enough for this purpose. We have not 
even before us any statement on oath by the petitioner 
that what has been alleged against this particular 
company may be said against other companies as well. 
If there was any such statement, the respondents could 
have placed before us the whole string of events that 
led up to the passing of thislegislation. If we are to take 
judicial notice of the existence of similar other badly 
managed companies, we must take notice also of the 
facts which appear in the parliamentary proceedings 
in connection with this legislation which have been 
referred to by my learned brother, Fazl Ali J. in his 
judgment and which would go to establish that the 
facts connected with this corporation are indeed excep- 
tional and the discrimination that has been made can be 
supported on just and reasonable grounds. I purposely 
refrain from alluding to these facts or basing my deci- 
sion thereon as we had no opportunity of investigating 
them properly during the course of the hearing. As 
matters stand, no proper materials have been placed 


- before us by either side and as] am unable to say 


that the legislature cannot be supported on any reason- 
able ground, I think it to be extremely risky to over- 
throw it on mere suspicion or vague conjectures. Hf 
it is possible to imagine or think of cases of other 
companies where similar or identical conditions might 
prevail, it is also not impossible to conceive of some- 
thing “‘ peculiar’’ or “unusual” to this corporation 
which led the legislature to intervene in its affairs, As 
has been laid down by the Supreme Court of America, 
‘‘ The Legislature is free to recognise degrees of harm 
and it may confine its restrictions to those cases where 
the need is deemed to be the clearest’’('}. We should 


(1) Radice v. New York, 264 U.S. 294. 


S.C.R. SUPREME COURT REPORTS 915 


bear in mind that a corporation, which is engaged in 
production of acommodity vitally essential to the 
community, has a social character of its own, and it 
must not be regarded as the concern primarily or only 
of those who invest their money init. If its possibilities 
are large and it had a prosperous and useful career for 
a long period of time and is about to collapse not for 
any economic reason but through sheer perversity of 
the controlling authority, one cannot say that the legis- 
lature has no authority to treat it asa class by itself 
and make special legislation applicable to it alone in 
the interests of the community at large. The combina. 
tion of circumstances which are present here may be 
of such unique character as could not be existing in 
any other institution. But all these, [ must say, are 
matters which require investigation on proper materials 
which we have not got before us in the present case. 
In these circumstances I am constrained to hold that 
the present application must fail on the simple ground 
that the petitioner made no attempt to discharge the 
prima facie burden that lay upon him and did not 
place before us the materials upon which a proper 
decision on the point could be arrived at. In my 
opinion, therefore, the attack on the legislation on the 
gound of the denial of equal protection of law cannot 
succeed, 

The only other thing that requires to be considered 
is the argument of Mr. Chari that the law in question 
is invalid as it is not covered by any of the items 

_in the legislative Jist. In my opinion, this argument 
has no substance. What the law has attempted to dois 
to regulate the affairs of this company by laying down 
certain special rules for its management and adminis- 
tration. It is fully covered by item No. 43 of the 
Union List which speaks znter alia of ‘incorporation, 
regulation and winding up of trading corporations.” 

The result is that the application fails and is dis- 
missed with costs. 


Das J.—As I have arrived at a conclusion different 
from that reached by the majority of this Court, I 
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consider it proper, out of my respect for the opinion 
of my learned colleagues, to state the reasons for my 
conclusions in some detail. 


On January 9, 1950, the Governor-General of India, 
acting under section 42 of the Government of India 
Act, 1935, promulgated an Ordinance, being Ordinance 
No. II of 1950, concerning the Sholapur Spinning and 
Weaving Company, Limited, (hereafter referred to as 
the said company). The preambles and the provisions 
of the Ordinance have been referred to in the judgment 
just delivered by Mukherjea J. and need not be 
recapitulated by me in detail. Suffice it to say that 
the net result of the Ordinance was that the managing 
agents of the said company were dismissed, the 
directors holding office at the time automatically 
vacated their office, the Government was authorised to 
nominate directors, the rights of the shareholders of 
this company were curtailed in that it was made 
unlawful for them to nominate or appoint any 
director, no resolution passed by them could be given 
effect to without the sanction of the Government and 
no proceeding for winding up could be taken by them 
without such sanction, and power was given to the 
Government to further modify the provisions of the 
Indian Companies Act in its application to the said 
company. 


On the very day that the Ordinance was promulgat- 
ed the Central Government acting under section 15 
delegated all its powers to the Government of 
Bombay. On January 10, 1950, the Government” 
of Bombay appointed Respondents Nos. 3 to 7 as the 
new directors. On March 2, 1950, Respondent No. 5 
having resigned, Respondent No. 8 was appointed a 
director in his place and on the same day Respondent 
No. 9 was also appointed as a director. Inthe mean- 
time the new Constitution had come into force on 
January 26, 1950. On February 7, 1950, the new 
directors passed a resolution sanctioning a call for 
Rs. 50 on the preference shares. Thereupon a suit being 
Suit No. 438 of 1950 was filed in the High Court of 
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Bombay by one Dwarkadas Shrinivas against the new 
directors challenging the validity of the Ordinance 
and the right of the new directors to make the call. 
Bhagwati J. who tried the suit held that the Ordinance 
was valid and dismissed the suit. An appeal (Appeal 
No. 48 of 1950) was taken from that decision which 
was dismissed by a Division Bench (Chagla C.J. and 
Gajendragadkar J.) on August 29, 1950. In the mean- 
time, on April 7, 1950, the Ordinance was replaced by 
Act No. XXVIII of 1950. The Act substantially 
reproduced the provisions of the Ordinance except that 
the preambles to the Ordinance were omitted. On 
May 29, 1950, the present petition was filed by one 
Chiranjitlal Chowdhuri. 

The petitioner claims to be a shareholder of the said 
company holding 80 preference shares and 3 ordinary 
shares. The preference shares, according to him, 
stand in the name of the Bank of Baroda to whom 
they are said to have been pledged. As those preference 
shares are not registered in the name of the petitioner 
he cannot assert any right as holder of those shares. 
According to the respondents, the petitioner appears 
oh the register as holder of only onefully paid up 
ordinary Share. For the purposes of this application, 
then, the petitioner’s interest in the said company must 
be taken as limited to only one fully paid up ordinary 
share. The respondents are the Union of India, the 
State of Bombay and the new directors besides the 
company itself. The respondent No. 5 having resigned, 
he is no longer a director and has been wrongly im- 
pleaded as respondent. The reliefs prayed for are that 
the Ordinance and the Act are ultra vires and void, that 
- the Central Government and the State Government and 
the directors be restrained from exercising any powers 
under the Ordinance or the Act, that a writ of mand- 
amus be issued restraining the new directors from 
exercising any powers under the Ordinance or the Act 
or from in any manner interfering with the manage- 
ment of the affairs of the company under colour of or 
in purported exercise of any powers under the said 
Ordinance or Act. 
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The validity of the Ordinance and the Act has been 
challenged before us on the following grounds :—(i) 
that it was not withinthe legislative competence—(a) 
of the Governor-General to promulgate the Ordinance, 
or (b) of the Parliament to enact the Act, and (ii) that 
the Ordinance and the Act infringe the fundamental 
rights of the shareholders as well as those of the said 
company and are, therefore, void and inoperative under 
article 13. 

Re (i) - The present application has been made by 
the petitioner under article 32 of the Constitution. 
Sub-section (1) of that article guarantees the right to 
move this Court by appropriate proceedings for the 
enforcement of the rights conferred by Part III of the 
Constitution. Sub-section (2) empowers this Court to 
issue directions or orders or writs, including certain 
specified writs, whichever may be appropriate, for the 
enforcement of any of the rights conferred by that 
Part. It is clear, therefore, that article 32 can only be 
invoked for the purpose of the enforcement of the 
fundamental rights. Article 32 does not permit an 
application merely for the purpose of agitating the 
competence of the appropriate legislature in passing 
any particular enactment unless the enactment also 
infringes any of the fundamental rights. In this case 
theclaim is that the fundamental rights have been 
infringed and, therefore, the question of legislative 
competence may also be incidentally raised on this 
application. It does not appear to me, however, that 
there is any substance in this point for, in my opinion, 
entry 33 of List I of the Seventh Schedule to the 
Government of India Act, 1935, and the corresponding 
entry 43 of the Union List set out in the Seventh 
Schedule to the Constitution clearly support these 
pieces of legislation as far as the question of legislative 
competency is concerned. Sections 83-A and 83-B 
of the Indian Companies Act can only be supported 
as valid on the ground that they regulate the manage- 
ment of companies and are, therefore, within the said 
entry. Likewise, the provisions of the Ordinance and 
the Act relating to the appointment of directors by the 


~t 
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Government and the curtailment of the shareholders’ 
rights as regards the election of directors, passing of 
resolutions giving directions with respect to the 
management of the company and to present a wind- 
ing up petition are matters touching the manage- 
ment of the company and, as such, within the 
legislative competence cf the appropriate legislative 
authority. In my judgment, the Ordinance and the 
Act cannot be held to be invalid on the ground of 
legislative incompetency of the authority promulgat- 
ing or passing the same. 


Re (ii)—The fundamental rights said to have been 
infringed are the right to acquire, hold and dispose of 
property guaranteed to every citizen by Article 19(1)(f) 
and the right to property secured by article31. In 
Gapalan’s case (}) I pointed out that the rights con- 
ferred by article 19 (1) (a) to (e) and (g) would be 
available to the citizen until he was, under article 21, 


deprived of his life or personal liberty according to 


procedure established by law and that the right to 
property guaranteed by article 19 (1) (f) would like- 
wise continue until the owner was, under article 31, 
deprived of such property by authority of law. There- 
fore, it will be necessary to consider first whether the 
shareholder or the company has been deprived of his 
or its property by authority of Jaw under Article 3] 
for, if he or it has been so deprived, then the question 
of his or its fundamental right under article 19 (1) (f) 
will not arise. 


The relevant clauses of article 31 run as follows :— 


“31. (1) No person shall be deprived of his pro- 
perty save by authority of law. 


(2) No property, movable or immovable, includ- 
ing any interest in, or in any company owning, any 
commercial or industrial undertaking, shall be taken 
possession of or acquired for public purposes under 
any. law authorising the taking of such possession or 
such acquisition, unless the law provides for compen- 
sation for the property taken possession of or acquired 

(1) (1950) 8.0,R, 88. 
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and either fixes the amount ofthe compensation, or 
specifies the principles on which, and the manner in 
which, the compensation is to be determined and 
given.”’ 

Article 31 protects every person, whether such _per- 
son is a citizen or not, and itis wide enough to cover a 
natural person as well as an artificial person. Whether 
or not, having regard to the language used in article 5, 
a corporation can be called a citizen and as such 
entitled to the rights guaranteed under article 19, it is 
quite clear that the corporation is protected by article 
31, for that article protects every ‘“‘ person’’ which ex- 
pression certainly includes an artificial person. 

The contention of the petitioner is that the Ordinance 
and the Act have infringed his fundamental right to 
property as a shareholder in the said company. Article 
31, like article 19(1) (f), is concerned with ‘‘ property ”’. 
Both the articles are in the same chapter and deal 
with fundamental rights. Therefore, it is reasonable 
to say that the word ‘‘ property’? must be given the 
same meaning in construing those two articles. What, 
then, is the meaning of the word ‘‘property’’? It 
may mean either the bundle of rights which the owner 
has over or in respect of a thing, tangible or intangible, 
or it may mean the thing itself over or in respect of 
which the owner may exercise those rights. It is quite 
clear that the Ordinance or the Act has not deprived 
the shareholder of his share itself. The share still 
belongs to the shareholder. Heis still entitled to the 
dividend that may be declared. He can deal with or 
dispose of the share as he pleases. The learned 
Attorney-General contends that even if the other 
meaning of the word “property”’ is adopted, the 
shareholder has not been deprived of his ‘‘ property ”’ 
understood in that sense, that is to say he has not been 
deprived of the entire bundle of rights which put 
together constitute his “‘ property’’. According to him 
the ‘‘ property” of the shareholder, besides and apart 
from his right to elect directors, to pass resolutions 
giving directions to the directors and to present a 
winding up petition, consists in his right to participate 
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in the dividends declared on the profits made by the 
working of the company and, incase of winding up, 
to participate in the surplus that may be left after 
meeting the winding up expenses and paying the 
creditors. Those last mentioned rights, he points out, 
have not been touched at all and the shareholder can 
yet deal with or dispose of his shares as he pleases and 
is still entitled to dividends if and when declared. There- 
fore, concludes the learned Attorney-General, the share- 
holder cannot complain that he has been deprived of his 
‘‘property’’, for the totality of his rights have not been 
taken away. The argument thus formulated appears 
tome to be somewhat too wide, for it will then permit 
the legislature to authorise the State to acquire or 
take possession, without any compensation, of almost 
the entire rights of the owner leaving to him only a few 
subsidiary rights. This result could not, in my 
opinion, have been intended by our Constitution. As. 
said by Rich J. in the Minister for State for the Army 
v. Datztel (') while dealing with section 31 (XX XI) of 
the Australian Constitution— 

“Property, in relation to land, is a bundle of rights 
exercisable with respect to the land. The tenant of an 
unencumbered estate in fee simple in possession has 
the largest possible bundle. But there is nothing in 
the placitum to suggest that the legislature was 
intended to be at liberty to free itself from the 
restrictive provisions of the placitum by taking care to 
seize something short of the whole bundle owned by 
the person whom it is expropriating.”’ 

The learned Judge then concluded as follows at 
p. 286 :— 

“It would, in my opinion, be wholly inconsistent 
with the language of the placitum to hold that whilst 
preventing the legislature from authorising the 
acquisition of a citizen’s full title except upon just 
terms, it leaves it open to the legislature to seize pos- 
session and enjoy the full fruits of possession indefi- 
nitely, on any terms it chooses or upon no terms at all.” 

(1), (1948-1944) 68 C.L.R. 261. 
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In my judgment the question whether the Ordinance 
or the Act has deprived the shareholder of his ‘‘pro- 
perty’’ must depend, for its answer, on whether it has 
taken away the substantial bulk of the rights con- 
stituting his “property”. In other words, if the 
rights taken away by the Ordinance or the Act are 
such as would render the rights left untouched illusory 
and practically valueless, then there can be no ques- 
tion that in effect and substance the ‘‘property”’ of 
the shareholder has been taken away by the Ordinance 
or the Act. Judged by this test can it be said that 
the right to dispose of the share and the right to 
receive dividend, if any, or to participate in the 
surplus in the case of winding up that have been 
left to the shareholder are illusory or practically 
valueless, because the right to control the manage- 
ment by directors elected by him, the right to pass 
resolutions giving directions to the directors and the 
right to present a winding up petition have, for the 
time being, been suspended? I think not. The right 
still possessed by the shareholder are the most import- 
tant of the rights constituting his ‘‘property’’, although 
certain privileges incidental to the ownership have been 
put in abeyance for the time being. It is, in my 
opinion, impossible to say that the Ordinance or the 
Act has deprived the shareholder of his ‘‘ property ” 
in the sense in which that word is used in article 
19 (1) (f) and article 31. The curtailment of the 
incidental privileges, namely, the right to elect direc- 
tors, to pass resolutions and to apply for winding up 
may well be supported as a reasonable restraint onthe 
exercise and enjoyment of the shareholder’s right of 
property imposed in the interests of the general public 
under article 19 (5), namely, to secure the supply of 
an essential commodity and to prevent unemployment. 

Learned counsel for the petitioner, however, urges 
that the Ordinance and the Act have infringed the 
shareholder’s right to property in that he has been 
deprived of his valuable right to elect directors, to give 
directions by passing resolutions and, in case of appre- 
hension of loss, to present a petition for the winding 
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up of the company. These rights, itis urged, are by 
themselves ‘‘ pioperty ’* and it is of this ‘‘ property ”’ 
that the shareholder is said to have been deprived by 
the State under a law which does not provide for 
payment of compensation and which is, as such, an 
infraction of the shareholder’s fundamental right to 
property under article 31 (2). Two questions arise on 
this argument. Are these rights “ property’ within 
the meaning of the two articles I have mentioned ? 
These rights, as already stated, are, no doubt, privileges 
incidental to the ownership of the share which itself is 
property, but it cannot, in my opinion, be said that 
these rights, by themselves, and apart from the share 
are “ property ’’ within the meaning of those articles, 
for those articles only regard that as “ property ”’ 
which can by itself be acquired, disposed of or taken 
possession of. The right to vote for the election of 
directors, the right to pass resolutions and the right 
to present a petition for winding up are personal 
rights flowing from the ownership of the share and 
cannot by themselves and apart from the share be 
acquired or disposed of or taken possession of as 
contemplated by those articles. The second ques- 
tion is, assuming that these rights are by themselves 
“ property’, what is the effect of the Ordinance 
and the Act on such “property’’. It is nobody’s case 
that the Ordinance or the Act has authorised any 
acquisition by the State of this ‘‘property”’ of the 
shareholder or that there has in fact been any such 
acquisition. t The only question then is whether this 
“‘property’’ of the shareholder, meaning thereby only 
the rights mentioned above, has been taken possession 
of by the State. It will be noticed that by the 
Ordinance or the Act these particular rights of the 
shareholder have not been entirely taken away, for he 
can still exercise these rights subject of course, to the 
sanction of the Government. Assuming, however, 
that the fetters placed on tuese rights are tantamount 
to the taking away of the rights altogether, there is 
nothing to indicate that the Ordinance or the Act has, 
after taking away the rights from the shareholder, 
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vested them in the State or in any other person named 
by it so as to enable the State or any other person 
to exercise those rights of the shareholder. The 
Government undoubtedly appoints directors under the 
Act, but such appointment is made in exercise of the 
the powers vested in the Government by the Ordinance 
or the Act and not in exercise of the shareholder’s 
right. As already indicated, entry 43 in the Union 
List authorises Parliament to make laws with respect, 
amongst other things, to the regulation of trading 
corporations. There was, therefore, nothing to prevent 
Parliament from amending the Companies Act or from 
passing a new law regulating the management of the 
company by providing that the directors, instead of 
being elected by the shareholders, should be appointed 
by the Government. The newlaw has undoubtedly 
cut down the existing rights of the shareholder and 
thereby deprived the shareholder of his unfettered 
right to appoint directors or to pass resolutions giving 
directions or to present a winding up petition. Such 
deprivation, however, has not vested the rights in the 
Government or its nominee. What has happened to 
the rights of the shareholder is that such rights have 
been temporarily destroyed or kept in abeyance. The 
result, therefore, has been that although the share- 
holder has been for the time being deprived of his 
“property”, assuming these rights to be ‘‘property”, 
such ‘‘property’’ has not been acquired or taken pos- 
session of by the Government. If this be the result 
brought about by the Ordinance and the Act, do they 
offend against the fundamental rights guaranteed by 
article 31? Article 31 (1) formulates the fundamental 
right in a negative form prohibiting the deprivation 
of property except by authority of law. It implies 
that a person may be deprived of his property by 
authority of law. Article 31 (2) prohibits the acquisi- 
tion or taking possession of property for a public 
purpose under any law, unless such law provides for 
payment of compensation. It is suggested that clauses 
(1) and (2) of article 31 deal with the same topic, 
namely, compulsory acquisition or taking possession 
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of property, clause (2) being only an elaboration of 
clause (i). There appear to me to be two objections 
to this suggestion. If that were the correct view, then 
clause (1)-must be held to be wholly redundant and 
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next place, such a view would exclude deprivation of 
property otherwise than by acquisition or taking of 
possession. One can conceive of circumstances where 
the State may have to deprive a person of his property 
without acquiring or taking possession of the same. 
For example, in any emergency, in order to prevent a 
fire spreading, the authorities may have to demolish an 
intervening building. This deprivation of property is 
supported in the United States of America as an 
exercise of “police power”’. This deprivation of pro- 
perty is different from acquisition or taking of possession 
of property which goes by thename of ‘“ eminent 
domain” in the American Law. The construction 
suggested implies that our Constitution has dealt with 
only the law of ‘‘cminent domain ”’, but has not pro- 
vided for deprivation of property in exercise of ‘police 
powers’, I am not prepared to adopt such construc- 
tion, for I do not feel pressed to do so by the language 
used in article 31. On the contrary, the language of 
clause (1) of article 31 is wider than that of clause (2), 
for deprivation of property may well be brought about 
otherwise than by acquiring or taking possession of it. 
I think clause (1) enunciates the general principle 
that no person shall be deprived of his property 
except by authority of law, which, put ina positive 
form, implies that a person may be deprived of his 
property, provided he is so deprived by authority of law. 
No question of compensation arises under clause (1). 
The effect of clause (2) is that only certain kinds 
of deprivation of property, namely those brought 
about by acquisition or taking possession of it, will not 
be permissible under any law, unless such law provid es 
for payment of compensation. If the deprivation of 
property is brought about by means other than acqui- 
sition or taking possession of it, no compensation 1s 
required, provided that such deprivation is by 
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authority of law. In this case, as already stated, 
although the shareholder has been deprived of certain 
rights, such deprivation has been by authority of law 
passed by a competent legislative authority. This 
deprivation having been brought about otherwise than 
by acquisition or taking possession of such rights, no 
question of compensation can arise and, therefore, 
there can be no question of the infraction of funda- 
mental rights under article 31 (2). It is clear, there- 
fore, that so far as the shareholder is concerned there 
has been no infringement of his fundamental rights 
under article [9 (1) (f) or article 31, and the shareholder 
cannot question the constitutionality of the Ordinance 
or the Act on this ground, 

As regards the company it is contended that the 
Ordinance and the Act by empowering the State to 
dismiss the managing agent, to discharge the directors 
elected by the shareholders and to appoint new 
directors have in effect authorised the State to take 
possession of the undertaking and assets of the com- 
pany through the new directors appointed by it with- 
out paying any compensation and, therefore, such law 
is repugnant to article 31 (2) of our Constitution. It 
is, however, urged by the learned Attorney-General 
that the mills and all other assets now in the posses- 
sion and custody of the new directors who are only 
servants or agents of the said company are, in the eye 
of the law, in the possession and custody of the com- 
pany and have not really been taken possession of by 
the State. This argument, however, overlooks the fact 
that in order that the possession of the servant or 
agent may be juridically regarded as the possession of 
the master or principal, the servant or agent must be 
obedient to, and amenable to the directions of, the 
master or principal. If the master or principal has no 
hand in the appointment of the servant or agent or has 
no control over him or has no power to dismiss or dis- 
charge him, as in this case, the possession of such 
servant or agent can hardly, in law, be regarded as the 
possession of the company('). In this view of the 

{1) Sus Elementa of Law by Markby, 6th Edition, Para 371, p. 192. 
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matter there is great force in the argument that the 
property of the company has been taken possession of 
by the State through directors who have been appointed 
by the State in exercise of the powers conferred by the 
Ordinance and the Act and who are under the direction 
and control of the State and this has been done 
without payment of any compensation. The appro- 
priate legislative authority was no doubt induced to 
enact this law, because, as the preamble to the 
Ordinance stated, on account of mismanagement and 
neglect, a situation had arisen in the affairs of the 
company which had prejudicially affected the produc- 
tion of an essential commodity and had caused serious 
unemployment amongst a certain section of the com- 
munity, but, as stated by Holmes J. in Pennsylvania 
Coal Company v. Mahon(), ‘A strong public desire 
to improve the public condition is not enough to 
warrant achieving the desire by a shorter cut than the 
constitutional way of paying for the change.” Here, 
therefore, it may well be argued that the property of 
the company having been taken possession of by the 
State in exercise of powers conferred by alaw which 
does not provide for payment of any compensation, 
the fundamental right of the company has, in the eye 
of the law, been infringed. 

If the fundamental right of the company has been 
infringed, at all, who can complain about such infringe- 
ment ? Prima facie the company would be the proper 
person to come forward in vindication of its own rights. 
It is said that the directors having been dismissed, the 
company cannot act. This, however, isa misappre- 
hension, for if the Act be void on account of its being 
unconstitutional, the directors appointed by the share- 
holders have never in law been discharged and are still 
in the eye of the law the directors of the company, 
and there was nothing to prevent them from taking 
proceedings in the name of the company at their own 
risk as to costs. Seeing that the directors have not 
come forward to make the application on behalf of the 
company and in its name the question arises whether 

(1) 260 0,8, 893, 
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1960 an individual shareholder can complain. It is well 
ote settled inthe United States that no one but those 
glen breed whose rights are directly affected by a law can raise 

owdhurt : : : P 

‘, the question of the constitutionality of that law. 
The Union of Thus in McCabe v. Aichison(*) which arose out 
Indiaand =of a suit filed by five Negros against five Railway 
Others, Companies to restrain them from making any distinction 
pieg in service on account of race pursuant to an Oklahoma 
" Act known as “The Separate Coach Law,”’ in upholding 

the dismissal of the suit Hughes J. observed :— 

“Tt is an elementary principle that in order to 
justify the granting of this extraordinary relief, the 
complainants’ need of it and the absence of an adequate 
remedy at law must clearly appear. The complaint 
cannot succeed because someone else may be hurt. 
Nor does it make any difference that other persons 
who may be injured are persons of the same race or 
occupation. It is the fact, clearly established, of 
injury to the complainant -not to others -which 
justifies judicial interference.” 

In that case there was no allegation that anyone of 
the plaintiffs had ever travelled on anyone of the rail 
roads or had requested any accommodation in any of 
the sleeping cars or that such request was refused. 
The same principle was laid down in Jeffrey Manu- 
facturing Company v. Blage(*), Hendrick v. Mary. 
land(*) and Newark Natural Gas and Fuel Company 
v. The City of Newark(*). In each of these cases the 
Court declined to permit the person raising the ques- 
, tion of constitutionality to do so on the ground that his 
} rights were not directly affected by the law or Ordinance 
{in question, On the other hand, in Truax v. Raich(°) 
and in Buchanan v. Warley(*) the Court allowed the 
plea because in both the cases the person raising it 
was directly affected. In the first of the two last 
mentioned cases an Arizona Act of 1914 requiring 
employers employing more than five workers to employ 
not less than eighty per cent. native born citizens was 

(1) 235 U.S, 151. (4) 242 U.S, 408. 


(2) 235 U.S, 571, {5) 239 U.S, 93, 
(3) 235 U.S. 610, (6) 245 U.8, 60. 
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challenged by an alien who had been employed asa 
cook in arestaurant, That statute made a violation 
of the Act by an employer punishable. The fact that 
the employment was at will or that the employer and 
not the employee was subject to prosecution did not 
prevent the employee from raising the question of 
constitutionality because the statute, if enforced, would 
compel the employer to discharge the employee and, 
therefore, the employee was directly affected by the 
statute. Inthe second of the two last mentioned cases a 
city Ordinance prevented the occupation of a plot by 
a coloured person in a block where a majority of the 
residences were occupied by white persons. A white 
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a contract which provided that the purchaser should 
not be required to accept a deed unless he would have 
aright, under the laws of the city, to occupy the same 
as aresidence. The vendor sued for specific perform- 
ance and contended that the Ordinance was uncon- 
stitutional. Although the alleged denial of constitu- 
tional rights involved only the rights of coloured 
persons and the vendor was a white person yet it was 
held that the vendor was directly affected, because the 
Courts below, in view of the Ordinance, declined to 
enforce his contract and thereby directly affected his 
right to sell his property. It is, therefore, clear that 
the constitutional validity of a law can be challenged 
only by a person whose interest is directly affected by 
the law. The question then arises whether the 
infringement of the company’s rights so directly affects 
its shaccholders as to entitle any of its shareholders to 
question the constitutional validity of the law infring- 
ing the company’s rights. The question has been 
answered in the negative by the Supreme Court of the 
United States in Darnell v. The State of Indiana('\. 
In that case the owner of a share in a Tennessee corpo- 
ration was not allowed to complain that an Indiana 
law discriminated against Tennessee corporations in 
that it did not make any allowance, as it did in the 
case of Indiana corporations, where the corporation 
(1) 296 U.S. 388. : 
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had property taxed within the State. This is in 
accord with the well established legal principle that a 
corporation is a legal] entity capable of holding pro- 
perty and of suing or being sued and the corporators 
are not, in contemplation of law, the owners of the 
assets of the corporation. In all the cases referred to 
above the question of constitutionality was raised in 
connection with the equal protection clause in the 
Fourteenth Amendment of the American Federal Con- 
stitution. If such be the requirements of law 
in connection with the equal protection clause 
which corresponds to our article 14, it appears 
to me to follow that only a person who is the 
owner of the property can raise the question of 
constitutionality under article 31 of a law by 
which he is so deprived of his property. If direct 
interest is necessary to permit a person to raise the 
question of constitutionality under article 14, a direct 
interest in the property will, l apprehend, be necessary 
to entitle a person to challenge alaw which is said to 
infringe the right to that property under article 31. 
In my opinion, although a shareholder may, ina sense, 
be interested to see that the company of which he is a 
shareholder is not deprived of its property he cannot, 
as held in Darnell v. Indiana(?), be heard to complain, 
in his own name and on his own behalf, of the in- 
fringement of the fundamental right to property of the 
company, for, in law, his own right to property has not 
been infringed as he is not the owner of the company’s 
properties. An interest in the company owning an 
undertaking is not an interest in the undertaking itself. 
The interest in the company which owns an under- 
taking is the “property” of the shareholder under 
article 31 (2), but the undertaking is the property of 
the company and not that of the shareholder and the 
latter cannot be said to have a direct interest in the 
property of the company. This is the inevitable result 
of attributing a legal personality to a corporation. 
The proceedings for a writ in the nature of a writ of 
habeas corpus appear to be somewhat different for the 
(1) 296 U.S. 388, 
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rules governing those proceedings permit, besides the 
person imprisoned, any person, provided he is not an 
utter stranger, but is at least a friend or relation of the 
imprisoned person, to apply for that particular writ. 
But that special rule does not appear to be applicable 
to the other writs which require a direct and tangible 
interest_in the applicant _to support his application, 
This must also be the case where the applicant seeks 
to raise the question of the constitutionality of a law 
under articles 14, 19 and 31. 

For the reasons set out above the present peti- 
tioner cannot raise the question of constitutionality 
of the impugned law under article 31. He can- 
not complain of any infringement of his own 
rights as a shareholder, because his ‘“‘ property ”’ 
has not been acquired or taken possession of by 
the State although he has been deprived of his right 
to vote and to present a winding up petition by author- 
ity of law. Nor can he complain of an infringement of 
the company’s right to property because he is not, in 
the eye of law, the owner of the property in question 
and accordingly not directly interested in it. In 
certain exceptional cases where the company’s pro- 
perty is injured by outsiders, a shareholder may, 
under the English law, after making all endeavours to 
induce the persons in charge of the atfairs of the com- 
pany to take steps, file a suit on behalf of himself and 
other shareholders for redressing the wrong done to 
the company, but that principle does not apply here 
for this is not a suit, nor has it been shown that any 
attempt was made by the petitioner to induce the old 
directors to take steps nor do these proceedings pur- 
port to have been taken by the petitioner on behalf 
of himself and the other shareholders of the company. 

The only other ground on which the Ordinance and 
the Act have been challenged is that they infringe the 
the fundamental rights guaranteed by article 14 of the 
Constitution. “Equal protection of the laws’, as 
observed by Day J. in Southern Ratlway Company v. 
Greene ('), “means subjection to equal laws, applying 


{1} 216 U.8, 400. 
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alike to all in the same situation’. The inhibition of 
the article that the State shall not deny to any person 
equality before the law or the equal protection of the 
laws was designed to protect all persons against legisla- 
tive discrimination amongst equals and to prevent 
any person or class of persons from being singled out 
as a special subject for discriminating and hostile 
legislation. It does not, however, mean that every 
law must have universal application, for all persons 
are not, by nature, attainment or circumstances, in the 
same position. The varying needs of different classes 
of persons often require separate treatment and it is, 
therefore, established by judicial decisions that the 
equal protection clause of the Fourteenth Amendment 
of the American Constitution does not take away from 
the State the power to classify persons for legislative 
purposes. This classification may be on different 
bases. It may be geographical or according to objects 
or occupations or the like. If law deals equally with 
all of a certain well-defined class it is not obnoxious 
and it is not open to thecharge of a denial of equal 
protection on the ground that it has no applica- 
tion to other persons, for the class for whom 
the law has been made is different from other 
persons and, therefore, there is no discrimination 
amongst equals. It is plain that every classification 
is in some degree likely to produce some inequality, but 
mere production of inequality is not by itself enough. 
The inequality produced, in order to encounter the chal. 
lenge of the Constitution, must be ‘‘ actually and 
palpably unreasonable and arbitrary.” Said Day J. 
in Southern Railway Company v. Greene(!) :—‘‘ While 
reasonable classification is permitted, without doing 
violence to the equal protection of the laws, such classifi- 
cation must be based upon some real and substantial 
distinction, bearing a reasonable and just relation to 
the things in respect to which such classification is 
imposed; and the classification cannot be arbitrarily 
made without any substantial basis. Arbitrary 
selection, it has been said, cannot be justified by calling 
it classification’’. Quite conceivably there may be a law 
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relating to a single individual if it is made apparent 
that, on account of some special reasons applicable 
only to him and inapplicable to anyone else, that 
single individual is a class by himself. In Mid- 
dleton v. Texas Power and Light Company(') it 
was pointed out that there was a_ strong pre- 
sumption that a legislature understood and correctly 
appreciated the needs of its own people, that its 
laws were directed to problems made manifest by 
experience and that the discriminations were based 
upon adequate grounds. It was also pointed out in 
that case that the burden was upon him who attacked 
a law for unconstitutionality. In Lindsley v. Natural 
Carbonic Gas Company(*) it was also said that one 
who assailed the classification made in a law must carry 
the burden of showing thatit did not rest upon any 
reasonable basis but was essentially arbitrary. If 
there is a classification, the Court will not hold it in. 
valid merely because the law might have been extended 
to other persons who in some respects might resemble 
the class for which the law was made, for the legislature 
is the best judge of the needs of the particular classes 
and toestimate the degree of evil so as to adjust its 
legislation according to the exigency found to exist. If, 
however, there is, on the face of the statute, no classifi- 
cation at all or none on the basis of any apparent 
difference specially peculiar to any particular indivi- 
cual or class and not applicable to any other person 
or class of persons and yet thelaw hits only the parti- 
cular individual or class it is nothing but an attempt 
to arbitrarily single out an individual or class for dis- 
criminating and hostile legislation. The presumption in 
favour of the legislature cannot in such a case be legi- 
timately stretched so asto throw the impossible onus 
on the complainant to prove affirmatively that there are 
other individuals or class of individuals who also possess 
the precise amount of the identical qualities which are 
attributed to him so as to forma class with him. As 
pointed out by Brewer J. in the Gulf, Colorado and 
Santa Fe’Ratlway v. W. H, Ellis (3), while good faith 
(1) 249 U,8. 182, (2) 220 U.S, 61. (3) 165 U.8. .150, 
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and a knowledge of existing conditions on the part of 
a legislature was to be presumed, yet to carry that 
presumption to the extent of always holding that there 
must be some undisclosed and unknown reason for 
subjecting certain individuals or corporations to hostile 
and discriminating legislation was to make the pro- 
tecting clause a mere rope of sand, in no manner res- 
training State action, 

The complaint of the petitioner on this head is 
formulated in paragraph 8 (111) of the petition as fol- 
lows :—‘‘The Ordinance denied to the company and 
its shareholders equality before the law and equal 
protection of the laws and was thus a violation of arti- 
cle 14 of the Constitution. The power to make 
regulations relating to trading corporations or the 
control or production of industries was a power which 
consistently with article 14 could be exercised only 
generally or with reference to a class and not with 
reference to a single company or to shareholders of a 
single company.” The Act isalso challenged on the 
same ground in paragraph Y of the petition. The 
learned Attorney-General contends that the petitioner 
as an individual shareholder cannot complain of dis- 
crimination against the company. It will be noticed 
that it is not a case of a shareholder complaining only 
about discrimination against the company or fighting 
the battle of the company but it isa case of a share- 
holder complaining of discrimination against himself 
and other shareholders of this company. It is true 
that there is no complaint of discrimination inter se 
the shareholders of this company but the complaint is 
that the shareholders of this company, taken asa unit, 
have been discriminated vis-a-vis the shareholders 
of other companies. Therefore, the question as to the 
right of the shareholder to question the validity of a 
law infringing the right of the company does not arise. 
Here the shareholder is complaining of the infringement 
of his own rights and if such infringement can be esta- 
blished I see no reason why the shareholder cannot 
come within article 32 to vindicate his own rights. 
The fact that these proceedings have been taken by 
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one single shareholder holding only one single fully 
paid up share does not appear to me to make any the 
Jeast difference in principle. If this petitioner has, by 
the Ordinance or the Act, been discriminated against 
and denied equal protection of the law, his fundamental 
right has been infringed and hisright to approach this 
Court for redress cannot be made dependent on the 
readiness or willingness of other shareholders whose 
rights have also been infringed to join him in these 
proceedings or of the company to take substantive 
proceedings. To take an example, if any law discrimi- 
nates against a class, say the Punjabis, any Punjabi 
may question the constitutionality of the law, without 
joining the whole Punjabi community or without 
acting on behalf of ail the Punjabis, To insist on his 
dcing so will be to put a fetter on his fundamental 
right under article 32 which the Constitution has not 
imposed on him. Similarly, if any law deprives a 
particular shareholder or the shareholders of a parti- 
cular company of the ordinary rights of share- 
holders under the general law for reasons not parti- 
cularly and specially applicable to him or them 
but also applicable to other shareholders of other 
companies, such law surely offends against article 
14 and any one so denied the equal protection of 
law may legitimately complain of the infringement 
of his fundamental right and is entitled as of right to 
approach this Court under article 32 to enforce his own 
fundamental right under article 14, irrespective of 
whether any other person joins him or not. 

To the charge of denial of equal protection of the 
laws the respondents in the affidavit of Sri Vithal 
N. Chandavarkar filed in opposition to the petition 
make the following reply :—‘‘With reference to para- 
graph 6 of the petition, I deny the soundness of the sub- 
missions that on or from the 26th January, 1950, when 
the Constitution of India came into force the said Ordi- 
nance becanie void under article 13(1) of the Constitu- 
tion or that the provisions thereof were inconsistent 
with the provisions of Part III of the said Constitution 
or for any of the other grounds mentioned in paragraph 8 
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of the said petition.” In the whole of the affidavit in 
opposition there is no suggestion as to why the pro. 
mulgation of the Ordinance or the passing of the Act 
was considered necessary at all or on what principle or 
basis either of them was founded. No attempt has 
been made in the affidavit to show that the Ordinance 
or the Act was based upon any principle of classifica- 
tion at all or even that the particular company and its 


‘shareholders possess any special qualities which are 


not to be found in other companies and their share- 
holders and which, therefore, render this particular 
company and its shareholders aclass by themselves. 
Neither the affidavit in opposition nor the learned 
Attorney-General in course of his arguments referred 
to the statement of the objects and reasons for 
introducing the bill which was eventually enacted or 
the Parliamentary debates as showing the reason why 
and under what circumstances this law was made and, 
therefore, apart from the question of their admissibility 
in evidence, the petitioner has had no opportunity to 
deal with or rebut them and the same cannot be used 
against him. 

The learned Attorney-General takes his stand on the 
presumption that the law was founded on a valid basis 
of classification, that its discriminations were based 
upon adequate grounds and that the law was passed 
for safeguarding the needs of the people and that, 
therefore, the onus was upon the petitioner to allege 
and prove that the classification which he challenged 
did not rest upon any reasonable basis but was essen- 
tially arbitrary. I have already said that if on the face 
of the law there is no classification at all or, at any 
rate, none onthe basis of any apparent difference 
specially peculiar to the individual or class affected by 
the law, it is only an instance of an arbitrary selection 
of an individual or class for discriminating and hostile 
legislation and, therefore, no presumption can, in such 
circumstances, arise at all. Assuming, however, that 
even in such a case the onus is thrown on the com- 
plainant, there can be nothing to prevent him from 
proving, if he can, from the text of the law itself, that 
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it is ‘actually and palpably unreasonable and arbit- 
rary’ and thereby discharging the initial onus. 

The Act is intituled an Act to make special provision 
for the proper management and administration of the 
Sholapur Spinning and Weaving Company, Limited.” 
There is not even a single preamble alleging that the 
company was being mismanaged at allor that any 
special reason existed which made it expedient to enact 
this law. The Act, on its face, does not purport to 
make any classification at all or to specify any special 
vice to which this particular company and its share- 
holders are subject and whichis not to be found in 
other companies and their shareholders so as to justify 
any special treatment. Therefore, this Act, ex facte, 
is nothing but an arbitrary selection of this particular 
company and its shareholders for discriminating and 
hostile treatment and read by itself is palpably an 
infringement of Article 14 of the Constitution. 

The learned Attorney-General promptly takes us to 
the preambles to the Ordinance which has been replaced 
by the Act and suggests that the Act is based on the 
same considerations on which the Ordinance was 
promulgated. Assuming that itis right and permis- 
sible to refer to and utilise the preambles, do they alter 
the situation? The preambles were as follows :— 
‘«‘ Whereas on account of mismanagement and neglect a 
situation has arisen in the affairs of the Sholapur 
Spinning and Weaving Company, Limited, which has 
' prejudicially affected the production of an essential 
commodity and has caused serious unemployment 
amongst a certain section of the community; And 
whereas an emergency has arisen which renders it 
necessary to make special provision for the proper 
management and administration of the aforesaid com- 
pany ;—”’ The above preambles quite clearly indicate 
that the justification of the Ordinance rested on 
mismanagement and neglect producing certain results 


therein specified. It will be noticed that apart from. 


these preambles there is no material whatever before 
us establishing or even suggesting that this company 


and its shareholders have in fact been guilty of any 
120 
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mismanagement or neglect. Be that asit may, the 
only reason put forward for the promulgation of the 
Ordinance was mismanagement resulting in falling off 
of production and in producing unemployment. I do 
not find it necessary to say that mismanagement and 
neglect in conducting the affairs of companies can 
never be a criterion or basis of classification for legis- 
lative purposes. I shall assume that it is permissible 
to make a law whereby all delinquent companies and 
their shareholders may be brought to book and all 
companies mismanaging their affairs and the share- 
holders of such companies may, in the interest of the 
general public, be deprived of their right to manage the 
affairs of their companies. Such a classification made 
by a law would bear a reasonable relation to the conduct 
of all delinquent companies and shareholders and may, 
therefore, create no inequality, for the delinquent com- 
panies and their shareholders from a separate class and 
cannot claim equality of treatment with good com- 
panies and their shareholders who are their betters. 
But a distinction cannot be made between the 
delinquent companies inter se or between shareholders 
of equally delinquent companies and one set cannot be 
punished for its. delinquency while another set is 
permitted to continue, or become, in like manner, 
delinquent without any punishment unless there be 
some other apparent difference in their respective 
obligations and unless there be some cogent reason 
why prevention of mismanagement is more imperative 
in one instance than in the other. To do so will be 
nothing but an arbitrary selection which can never be 
justified as a permissible classiffication. I am not 
saying that this particular company and its share- 
holders may not be guilty of mismanagement and 
negligence which has brought about serious fall in 
production of an essential commodity and also con- 
siderable unemployment. But if mismanagement 
affecting production and resulting in unemployment is 
to be the basis of a classification for making a law for 
preventing mismanagement and securing production 
and employment, the law must embrace within its 
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ambit all companies which now are or may hereafter 
become subject to the vice. This basis of classification, 
by its very nature, cannot be exclusively applicable to 
any particular company and its shareholders but is 
capable of wider application and, therefore, the law 
founded on that basis must also be wide enough so as 
to be capable of being applicable to whoever may 
happen at any time to fall within that classification. 
Mismanagement affecting production can never be 
reserved as a special attribute peculiar to a particular 
company or the shareholders of a particular company. 
It it were permissible for-the legislature to single out 
an individual or class and to punish him or it for some 
delinquency which may equally be found in other 
individuals or classes and to leave out the other indi- 
viduals or classes from the ambit of the law the 
prohibition of the denial of equal protection of the laws 
would only be a meaningless and barren form of words. 
The argument that the presumption being in favour of 
the legislature, the onus is on the petitioner to show there 
are other individuals or companies equally guilty of 
mismanagement prejudicially affecting the production 
of an essential commodity and causing serious unem- 
ployment amongst a certain section of the community 
does not, in such circumstances, arise, for the simple 
reason that here there has been no classification at all 
and, in any case, the basis of classification by its very 
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nature is much wider and cannot, in it. application, be ~ 
limited only to this company and its shareholders and, — 


that being so, there is no reason to throw on the 
petitioner the almost impossible burden of proving 
that there are other companies which are in fact 
precisely and in all particulars similarly situated. In 
any event, the petitioner, in my opinion, may well 
claim to have discharged the onus of showing that this 
company and its shareholders have been singled out 
for discriminating treatment by showing that the Act, 
on the face of it, has adopted a basis of classification 
which, by its very mature, cannot be exclusively 
applicable to this company and its shareholders but 


which may be equally applicable to other companies 
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1950 and their shareholders and has penalised this particular 
Chivenjittar COmMPany and its shareholders, leaving out other com- 
Chewahurs panies and their shareholders who may be equally 

s guilty of the alleged vice of mismanagement and 

The Union of neglect of the type referred to in the preambles. In 

Indiaand my opinion the legislation in question infringes the 

Others. fundamental rights of the petitioner and offends against 
pag,  atticle 14 of our Constitution. 


The result, therefore, is that this petition ought to 
succeed and the petitioner should have an order in 
terms of prayer (3) of the petition with costs. 


Petition dismissed . 


Agent for the petitioner: M.S. K. Atyengar. 
Agent for opposite party Nos. 1 & 2: P.A. Mehta. 


Agent for opposite party Nos. 3to5 and 7 to 10: 
Rajinder Narain. 
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Constitution of India, Arts. 184, 136, 874(4)—Special leave to 
appeal—Judgment of Hyderabad High Court passed before 26th Jan. 
1950—Application for special leave-—Maintainability—Pendency of 
application for leave to appeal to Judicial Committee of Hyderabad 
when new constitution came into force, effect of—Scope of Art. 186— 
* Any court or tribunal in the territory of India”—lInterpretation of 
statuies—Presumption of prospective operation—-Right to appeal. 


The petitioners, who were convicted and sentenced to death 
by a special tribunalin the Hyderabad State, preferred appeals 
to the High Court of Hyderabad which were dismissed, and they 
applied to the,High Court on the 21st Jan., 1950, for leave to appeal 
to the Judicial Committee of Hyderabad against the judgments of 
the High Court. On the 26th Jan., 1950, the Constitution of 
India came into force and under the Constitution, Hyderabad be- 
came a part of India, the Judicial Committees of Hyderabad ceased 
to exist, and all appeals and other proceedings pending before that 
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The petitioners, who were convicted and sentenced to death 
by a special tribunalin the Hyderabad State, preferred appeals 
to the High Court of Hyderabad which were dismissed, and they 
applied to the,High Court on the 21st Jan., 1950, for leave to appeal 
to the Judicial Committee of Hyderabad against the judgments of 
the High Court. On the 26th Jan., 1950, the Constitution of 
India came into force and under the Constitution, Hyderabad be- 
came a part of India, the Judicial Committees of Hyderabad ceased 
to exist, and all appeals and other proceedings pending before that 
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Committee stood transferred to the Supreme Court of India. The 1950 
applications of the petitioners were amended so as to make them = 
applications under Art. 184 of the Constitution, but they were7@nardan Reddy 
dismissed on the ground that no such petitions lay under Art. ad Others 
134 and also on the merits. The petitioners thereupon made v. 
an application tothe Supreme Court of India under Art, 136 of The State. 
the Constitution for special leave to appeal: 
Held that, inasmuch ag Art. 136 confers power on the Supreme 
Court to grant special leave to appeal only from any judgment, 
decree, sentence or order passed or made by “ any court or tri- 
bunalin the territory of India,” and the Hyderabad High Court 
was not a Court in the territory of India when the judgments in 
question were pronounced the Supreme Court had no jurisdiction 
to grant special leave. 
Art. 136 cannot be so construed as to apply to judgments or 

orders pronounced before Hyderabad became part of India and te 
confer a right of appeal inferentially, merely because the petition- 
ers had a right to appeal to the Judicial Committee of Hyderabad 
when the Constitution came into force and they had been deprived 
of this right by the abolition of that Committee without making a 
provision enabling them to appeal to the Supreme Court. 

APPELLATE JURISDICTION (Criminal) : Criminal Mis- 
cellaneous Petitions Nos. 71 to 73 of 1950. 

Petitions under Art. 136 of the Constitution praying 
for special leave to appeal to the Supreme Court from 
the orders of the High Court of Judicature at Hydera- 
bad dated 12th, 13th and 14th December, 1949, dis- 
missing the appeals preferred by the petitioners against 
orders of the Special Tribunal of Hyderabad convicting 
them of murder and sentencing them to death. The 
material facts and arguments of the counsel appear 
from the judgment. 


DN. Pritt (BK. B. Asthana, Daniel Latifi, Bhawa 
Shiv Charan Singh and A. S. R. Chari, with him) for 
the petitioners. 

M. C. Setalvad, Attorney-General for India, and 


Raja Ram Iyer (G. N. Josht, with them) for the res- 
pondent. 


1950. December 14. The Judgment of the Court 
was delivered by 


Kania C.J.—These are three criminal miscellaneous Kania ¢. J. 
petitions asking for special leave to appeal to the 
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; 1950 


; Féiardan. Reddjj 
and Others . 
a Gg choco: 


The State, 


Kania C. J. 


: Supreme Court under article 136 of the Consuranon of 


India. 

All the accused were charged with being neuer of 
the Communist Party wedded to the policy of over- 
throwing the existing Government at Hyderabad by 
violence and establishing in‘its placea communist 


“regime. “It is alleged that they demanded subscrip- 


tions towards their communist organization and some 


of the villagers who did not meet their demands: were - 


abducted on. the 21st .of September, 1948, and 
murdered. They were charged with various offences 
including murder before a special tribunal established 
under the regulations promulgated by the Military 
Governor under the -authority of H. E..H.the Nizam 
and convicted and sentenced to death- on the 9th, 13th 
and 14th of August, 1949, by separate judgments. The 
petitioners appealed from those judgments to the 
Hyderabad High Court and the High Court,by its judg- 
ments dated the 12th, 13th and 14th December, 1949, 
respectively, dismissed the appeals. The petitioners 
applied to the High Court for a certificate to appeal to 
the Judicial Committee of the Hyderabad State on the 
2ist of January, 1950. It appears that H.E.H. the 


* Nizam issued a jiyman on the 23rd of November, 1949, 


stating that the proposed Constitution of India was 
suitable for the government of Hyderabad and he 
accepted At as the Constitution of, the Hyderabad State 
as one of the States of PartB in the First Schedule. On 
the 26th of January, 1950, the Constitutionof India 
became applicable to the Union of India and the Part 


‘B States. The petitions originally filed, for a certificate 


for leave to appeal to the Judicial Committee of the 


Privy Council of the Hyderabad State were, by leave. 


of the Court, amended, and made into petitions under 


_carticle 134 of the Constitution ‘of India. -A Division 


Bench of the High Court at Hyderabad considered the 
petitions and dismissed them on the ground that no 
such petitions lay under article 134 and: they also 
declared that on the merits no case was made out for 
a certificate as asked by the petitioners. The peti- 
tioners have now filed their petitions to this Court under 


oo \\ ° 
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article 136 of the Constitution of India, for special 
leave to appeal from the judgments of the High . Court 
dated the 12th, 13th and 14th of December, 1949. 
Two questions arise for consideration. The‘first is, 
whether any application under article 136, under the 
circumstances of the case, can be made to the Supreme 
Court, and, the second is, whether on a consideration 
of the facts, if it has jurisdiction to entertain the 
petitions, the Court should grant special leave.’ The 
first question. depends on the construction of the 
relevant articles in the Constitution of India. Under 
article 374 (4), on and from the commencement of this 


1950 


Janardan Reddy ~ 
and Others © 
vy. 

The State, 


Kania C.J. - 


Constitution the jurisdiction of the authority func- 
tioning asthe Privy Council in a State specified in. 


Part B to the First Schedule to entertain and dispose 
of appeals and .petitions from or in respect of any 


judgment, decree or orderof any court within that -- 
State ceased, and all appeals and other . proceedings 


pending before the said authority at such commence- 
ment stand transferred to and have to be disposed of 
by the Supreme Court. This sub-clause thus abolishes 


the jurisdiction of the Privy Council of the Hyderabad - 


State and after the Constitution of India came into 


_ force that body and its jurisdiction altogether ceased. 


On the facts before us, it is clear that as no proceeding 


or appeal in respect of these judgments of the Hydera:. 


bad High Court.was pending before the. Hyderabad 


_ Privy Council before its abolition, nothing got’ trans- 


ferred to the Supreme Court by operation of this sub-. 


clause. 


It was argued on behalfof the petitioners that on 
the 25th January, 1950, they had a right to move the 
High Court at Hyderabad for a certificate granting 
them leave to appeal to the Privy Council of the 


Hyderabad State. In fact such petitions were pending . 


on that day. It was therefore argued that a right to 
appeal which existed on the 25th of January, 1950, 
cannot be impliedly taken away by the Constitution 
of India being made applicable to the State of 
Hyderabad. It was pointed out that in respect of 
convictions all persons who had rights of appeal, or 
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1950 who had time to file their applications for a certificate, 
ay as also persons whose petitions were pending before 
the Hyderabad High Court asking for such certificates 
ve and which had not been disposed of because of the 
The State. congestion of work in the High Court would lose their 
=" right to appeal to the higher court if article 136 is not 
Kania C.J. construed so as togive a right of appeal to the Supreme 
Court of India. It was pointed out by the Attorney- 
General, appearing on behalf of the State, that ifa 

wide construction is given to article 136 it will not only 

permit persons who are stated tobe under such hard- 

ship to apply for leave under article 136 but several 

_ other rights will be created. Such rights will arise not 

only in criminal cases but in civil cases also and they 

can be exercised without any limitation as to the 

period within which the application has to be made, 

with the result that old judgments may also be called 

into question. Moreover, on the wider construction of 

article 136, judgments which had become final in those 

States in which there existed no court like the Privy 
Council to whem appeals could lie from the judgments 

of their High Courts, will be subject to appeal though 

no such appeal lay before. It was. therefore argued 

that on the ground of convenience the balance if at all. 

is against the argument advanced by the petitioners. 

It was strenuously urged that this is a wrong approach 

to the question altogether. Articles of the Constitu- 

tion have to be construed according to their plain 
natural meaning and cases of hardship should not be 
brought to bear on the natural construction. Hard 

cases should not be permitted to make bad law. In our 
opinion, this argument of the Attorney-General is sound. 

The question of hardship cannot be and should not be 
allowed to affect the true meaning of the words used in 

the Constitution. It is therefore proper to approach 

the articles irrespective of considerations of hardship. 

In order to decide whether on the facts of this case, 

the Supreme Court has jurisdiction to grant special 
leave, it is necessary only to consider articles 133, 134, 

135 and 136 of the Constitution of India. Article 133, 

in substance, retains the old provisions of the Civil 
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can lie). In article 133 also the words “in the terri- 
tory of India’’ are used. Article 135 provides for 
matters to which the provisions of articles 133 or 134 
do not apply. It is there provided that until Parlia- 
ment by law otherwise provides, the Supreme Court 
shall also have jurisdiction and powers with respect 
to any matter to which the provisions of article 133 or 
134 do not apply, if jurisdiction and powers in rela- 
tion to that matter were exercisable by the Federal 
Court immediately before the commencement of this 
Constitution under any existing law. This article was 
included in the Constitution to enable the Supreme 
Court to exercise jurisdiction in cases which were not 
covered by articles 133 and 134, in respect of matters 
where the Federal Court had jurisdiction to entertain 
appeals etc. from the High Courts under th@previously 
existing law. This is obviously a provision to vest 
in the Supreme Court the jurisdiction enjoyed by the 
Federal Court, under the Abolition of Privy Council 
Jurisdiction Act, 1949. It may be mentioned that the 
jurisdiction of the Privy Council to entertain appeals 
from High Courts, except those which were already 
pending before it on the 10th October 1949, was taken 
away by this Act. Provision had therefore to be 
made in respect of appeals which were already pending 
or which were not covered by the provisions of 
articles 133 and 134. Article 136 of the Constitution 
of India is in these terms :-—+ 

“136. (1) “Notwithstanding anything in this 
Chapter, the Supreme Court may, in its discretion, 
grant special leave to appeal from dny judgment, 
decree, determination, sentence or order in any cause 
or matter passed or made by any Court or tribunal in 
the territory of India,”’ 
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(2) xcetuees : ee 
The expression ‘‘territory of India’ is defined in 
article I in these terms :— 
‘1, The territory of India shall comprise 
(a) the territories of the States (meaning the 
Statcs mentioned in Parts A, Band C€ of the First 
Schedule}, 
(b) the territories specified in Part D of the First 
Schedule, (vzz., The Andaman and Nicobar Islands) and 
(c) such other territories as may be acquired.” 
The question for consideration is whether on the 
facts of the present case the Supreme Court can grant 
special leave to appeal from a judgment, sentence or 
order which was passed and made by the Hyderabad 
High Court before 26th January, 1950. The important 
fact to be borne in mind is that the Hyderabad courts 
were not courts within the territory of India when 
they pronounced their judgments on the 12th, 13th 
and 14th of December, 1949. It is argued on behalf of 
the petitioners that a narrow construction will take 
away the valuable rights of appeal which had existed 
in persons & the position of petitioners when the Con- 
stitution ofI[ndia was directed by H. E. H. the Nizam 
by his firman to be applicable to the Hyderabad State 
on the 26th of January, 1950, it should be held that as 
no substantive right was provided in the Constitution 
separately, the words of article 136 were wide enough 
to give such right to the petitioners. On the other 
hand, it was then argued by the learned Attorney- 
General that every legislation is primarily prospective 
and not retrospective. A right of appeal has to be 
given specifically by a statute and it is not merely a 
procedural right. If therefore there exists no right of 
appeal under the Constitution such right cannot be 
inferentially held to come into being on the application 
of the Constitution to the Hyderabad State. For this, 
reliance was placed on the decision of the Privy 
Council in Delht Cloth and General Mills Lid. v. In- 
come Tax Commissioner, Delhi & Another('\ and The 
Colonial Sugar Refining Co. Lid. v. Irving(*). 
(1) 54 TA, 421, (2) [1905] A.C. 269, 


. 
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In our opinion, the contention of the Attorney- 1950 
general on this point is correct. There appears no pe 
reason why inthe present case the normal mode of eee 
interpreting a legislation as prospective only should be coe, 
departed from. It was contended by Mr. Pritt that The state, 
the interpretation sought to be put by the State on —_ 
article 136 will require the insertion of the word aniac.J. 
‘hereafter” in the clause, for which there was no 
justification. We are unable to accept this contention 
because, prima facie, every legislation is prospective 
and even without the use of the word “hereafter” the 
language of article 136 conveys the same meaning. It 
should be noticed in this case that before the 26th 
January, 1950, the Government of H. E. H, the Nizam 
was an independent State in the sense that no court in 
India or the Judicial Committee of the Privy Council 
in London had any jurisdiction over the decisions of 
the Hyderabad State Courts. To give the Supreme 
Court of India jurisdiction over the decisions of courts 
of such a state, one requires specific provisions or pro- 
visions which necessarily confer jurisdiction to deal, on 
appeal, with the decisions of such courts, It is com. 
mon ground that there is no express provision of that 
kind. There appear to us also no such necessary 
circumstances which on reasonable construction should 
be treated as impliedly giving such right of appeal. In- 
deed the words “territory of India’’ lead to a contrary 
conclusion. Under the words used in article 136 the 
courts which passed judgments or sentence must be 
courts within the territory of India. The territory of 
the Government of H.E.H. the Nizam was never the 
territory of India before the 26th of January, 1950, and 
therefore the judgment and sentence passed by the 
High Court of H.E.H. the Nizam on the 12th, 13th 
and 14th December, 1949, cannot be considered as 
judgments and sentence “passed by a court within 
the territory of India”. On that short ground alone 
it seems that the petitioners’ contention must fail. 

It was argued by Mr. Pritt on behalf of the peti- 
tioners that if such construction were put, the territory 
of the Province of Bombay also may be excluded from 
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the operation of article 136. The answer however is 
that a right to file an appeal from the judgments of 


Janardan Beddythe High Court at Bombay in both civil and criminal 


and Others 
v. 


The State. 


ie 


Kania C, J. 


matters existed under the Civil Procedure Code, 
Criminal Procedure Code and the Letters Patent of 
the High Court before the 26th of January, 1950. Such 
right of appeal to the Judicial Committee of the 
Privy Council, which previously existed, was trans- 
ferred to the Federal Court by the appropriate legisla- 
tion and eventually by article 185 to the Supreme 
Court. Therefore by the interpretation, which we think 
is the proper interpretation of article 136 of the Con- 
stitution of India, the right of appeal from the judg- 
ment of the Bombay High Court is not taken away. It 
is true that having regard to the words used in 
article 136 which can bear a wider meaninga right to 
apply for leave to appeal to the Supreme Court is given 
in respect of decisions not only of High Courts but of 
other tribunals also. That larger right, if it did not 
exist before the 26th January, 1950, can be legitimately 
construed as newly conferred by article 136 and such 
construction does not give rise to any anomaly. In 
our opinion, therefore as the judgments were pro- 
nounced and sentences passed in all these matters 
before us by the High Court of Hyderabad, which was 
in the territory of H.E.H. the Nizam and which terri- 
tory was not the territory of India before the 26th of 
January, 1950, and as those judgments were passed 
before the Constitution came into force they do not fall 
within the class of judgments against which special 
leave to appeal to the Supreme Court can be asked for 
under article 136. Itis obvious that such judgments 
are not covered under article 135 of the Constitution 
of India. 

In our opinion this Court has therefore no jurisdic- 
tion to entertain these petitions for special leave to 
appeal against such judgments of the High Court of 
Hyderabad under Article 1836 of the Constitution. 
Cases like those of the petitioners are thus not covered 
by articles 134, 135 or 136 and therefore the Supreme 
Court in the present state of the legislation is unable to 
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render any assistance to them. An omission to pro- 
vide for such relief in the Constitution cannot be 
remedied by the Supreme Court and assumption of 
jurisdiction which is not warranted by the clear words 
of articles 134, 135 or 136 will be tantamount to mak- 


ing legislation by the Supreme Court which it is never 
its function to do. 


The petitions, under the circumstances, are rejected. 
_ Petitions dismissed, 


Agent for the petitioners : J. N. Shroff. 
Agent for the respondent: P. A. Mehta. 


GNANAMBAL AMMAL 
v. 
T. RAJU AYYAR AND OTHERS. 


(Satyip Fazz ALI, MUKHERJEA and 
CHANDRASEKHARA AIYAaR JJ.] 


Hindy law—Will—Construction—General principles —Presump- 
tion ag wnst intestacy. 


The cardinal maxim to be observed by courts in construing a 
willis to endeavour to ascertain the intentions of the testator. 
This intention has to be gathered primarily from the language of 


‘the document which is to be read as a whole without indulging in 


any conjecture or speculation as to what the testator would have 
dene if he had been better informed or better advised. 

The courts are however entitled and bound to bear in mind 
other matters than merely the words used. They must consider 
the surrounding circumstances, the position of the testator, his 
family relationship, the probability that he would use words in a 
particular sense, and many other things which are often summed 
up in the somewhat picturesque figure ‘the court is entitled to 
put itself into the testator’s armchair ’. 

But all this is solely as an aid to arriving at a right construc- 
tion of the will, and to ascertain the meaning of the language 
when used by that particular testator in that document. As soon 
as the construction is settled, the duty of the court is to carry 
out the intentions as expressed. The court is in no case justified 
in adding to testamentary dispositions. In all cases it must 


loyally carry out the will as properly construed, and this duty is 
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universal, and is true alike of wills of every nationality and every 
religion or rank of life. 

A presumption against intestacy may be raised if it is justified 
by the context of the document or the surrounding circumstances; 
but it can be invoked only when there is undoubted ambiguity in 
ascertainment of the intentions of the testator. It cannot be that 
merely with a view to avoiding intestacy you are to do otherwise 
than construe plain words according to their plain meaning. 

A Hindu died leaving a widow, a widowed daughter N, 
and a roarried daughter G, after he had made a will giving 
authority to his widow to adopt 4 son of G should she beget one, 
or in the alternative a son of one of his nephews. Para. 4 of the 
will provided that if his widow adopted G’s son all his properties 
except the village of K and the houge at J and other properties 
disposed of by the will shall pass to the adopted son; and para, 5 
provided as follows: ““The whole of the village of K and the 
house a’ J, my daughter N shall enjoy with life interest and after 
her the said property shall pass to my daughter G and her children 
on payment by the latter of Rs. 5,000 to A; the daughter of N.” 
Later on, amongst the provisions which he wished to make if a 
son of a nephew was adopted, there was a provision which ran as 
follows: ‘‘ Para. 13, The village of K shall be enjoyed by N as 
stated in para. 5.’ A nephew's son was adopted and he insti- 
tuted a suit againsi Gafter N’s death for recovery of the village 
K contending that under para. 13 of the will there was no dis- 
position of the village after the life interest of N and on her death 
the village vested in him as the testator’s heir: 

Held, on « construction of the will as a whole, that the testa- 
tor did not intend that in the contingency of the adoption of a 
nephew's son, the village K should pass, on N’s death, to the 
adopted son; on the other hand, the provisions of para: 5 of the 
will were intended to apply even in the case of such a contin- 
gency and the village passed to G on N’s death under para. 6 of 
the will. 

Judgment of the High Court of Madras reversed. 


Venkatanarasimha v. Parthasarathy (41 L.A. 61) and Re Edward; 
Jones v. Jones {1906, 1 Ch. 570], referred to. 

APPELLATE JURISDICTION : Civil Appeal No. XIII of 
1950. Appeal from a judgment and decree of a Divi. 
sion Bench of the Madras High Court (Wadsworth and 
Rajamannar JJ.) dated 27th November, 1945, in 
Appeal No. 518 of 1941, reversing the judgment of the 
Subordinate Judge of Mayuram dated 10th July, 1944, 
in Original Suit No. 34 of 1943. 

B. Somayya (R. Ramamurti, with him) for the 
appellant. 
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K. S. Krishnaswami Atyangar (K. Narasimha 
Aiyangar, with him) for respondent No. 1. 


1950. December 21. The Judgment of the Court 
was delivered by ; 


MUKHERJEA J.—This appeal is directed against an 
appellate judgment of a Division Bench of the Madras 
High Court dated November 27, 1945, reversing the 
decision of the Subordinate Judge of Mayuram made in 
Original Suit No. 34 of 1943. 

There is no dispute about the material facts of 
the case which lie within a short compass and the con- 
troversy centers round one point only which turns 


‘upon the construction of a will left by one Kothanda- 


rama Ayyar to whom the properties in suit admittedly 
belonged. Kothandarama, who was a Hindu inhabit- 
ant of the District of Tanjore and owned considerable 
properties, died on 25th April 1905, leaving behind 
him as his near relations his adoptive mother Valu 
Ammal, his widow Parbati and two daughters 
Nagammal and Gnanambal, of whom Nagammal, 
who became a widow during the testator’s life time 
had an infant daughter named Alamelu. Kothanda- 
rama executed his last willon 13th March, 1905, and 
by this will, the genuineness of which is not disputed 
in the present litigation, he gave an authority to his 
widow to adopt unto him a son of his second daughter 
Gnanambal, should she beget one before January, 1908, 
or in the alternative any of the sons of his two 
nephews, if the widow so chose. 

The suit, out of which the appeal arises, was com- 
menced by Raju Ayyar, who was a son of the testator’s 
nephews and was taken in adoption by the widow in 
terms of the will; and it was for recovery of possession 
of certain properties, known as Kothangudi properties 
which formed part of the testator’s estate on the alle. 
gation that under the will mentioned above, these 
properties were given to Nagammal, the widowed 
daughter of the testator for her life-time, but as there 
was no disposition of the remaining interest after the 
death of the life tenant, the properties vested in the 
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plaintiff as the adopted son and heir of the deceased 
on the death of Nagammal which took place on 3rd of 
January, 1943. Gnanambal, the second daughter of the 
testator, was the first and main defendant in the suit, 
and she resisted the plaintiff's claim primarily on the 
ground that there was no intestacy as regards the suit 
properties after the termination of the life interest of 
Nagammal, and that under the terms of the will itself 
she was entitled to get these properties in absolute right 
after the death of Nagammal, subject to payment of a 
sum of Rs.5,000 to Alamelu, the daughter of Nagam- 
mal. Alamelu was made the second defendant in the 
suit and as she died when the suit.was pending in the 
tria] court, her heirs were impleaded as defendants 3 to 9. 


The first court accepted the contention of the defend- 

ant No. 1 and dismissed the plaintiff’s suit. On appeal 
to the High Court, the judgment was reversed and the 
plaintiff’s claim was allowed. The defendant No. 1 
has now come up appeal to this court. 
. To appreciate the contentions that have been raised 
by the parties to thisappeal, it would be convenient 
first of all to refer briefly to the relevant provisions of 
the will: After cancelling his previous wills, the testa- 
tor in the third paragraph of his will, gave his widow 
authority to adopt ason. She was to adopt the son of 
Gnanambal, if the latter got a son previous to January 
1908, or she could adopt any of the sons of the testa- 
tor’s nephews. Paragraph 4 provides that if the first 
course is followed, thatis, if the son of Gnanambal is 
adopted by the widow, then all the properties, movable 
and immovable, belonging to the testator excepting 
the village of Kothangudi, the house at Injigudi and 
the other properties which were disposed of by the will 
would go to such adopted son. Paragraph 5, which is 
material for our present purposes runs as follows :— 

« The whole village of Kothangudi and the house at 
Injigudi, both of Nannilam Taluk, my daughter 
Nagammal, shall enjoy with life interest and after her 
the said property shall pass to my daughter Gnanambal 
and her children on payment by the latterof Rs. 5,000 
to Alamelu, Nagammal’s daughter,”’ 
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By the sixth paragraph the Nallathukudi and 
Pungavur villages together with certain house pro- 
perty at Mayavaram are given to the testator’s adop- 
tive mother and wife in equal shares to be enjoyed 
by both of them during their life-time and after 
their death they are to pass on to the adopted son. 
Paragraph 7 gives a small house absolutely to Nagam- 
mal for her residence and paragraph 8 makes certain 
provisions for management of the properties. In para. 
graph 9 direction is given to collect the money due on 
the insurance policy on the life of the testator and 
to pay off his debts. Paragraph 10 mentions cer- 
tain charities, the expenses of which are to be defrayed 
from the income of the Nallathukudi properties. Para- 
graph 11 then says that in the event of the widow 
adopting any of the nephew’s sons of the testator, such 
sgn shall inherit the entire property at Kokkur and also 
the lands of Nallathukudi after the death of the testa- 
tor’s wife and mother. By paragraph 12, the village 
of Maruthanthanallur is given to Gnanambal and 
paragraph 13 provides that “the village of Kothangudi 
shall be enjoyed by Nagammal as stated in paragraph 


5”. By paragraphs 15 and 16 the remainder in the 


house at Mayavaram situated in the east row of Vella- 
larkovil Street is given to Gnanambal after the death of 


- the testator’s wife and mother. Paragraph 18 provides 


for certain other charities. In paragraph 20 it is stated 
that if the wife of the testator should die before 
January, 1908, without making any adoption, then the 
eldest or any son of Gnanambal would be his adopted 
son without any formality and inherit all the properties 
subject to the conditions mentioned in the will, Para- 
graph 21, which is the penultimate paragraph in the 
will, further lays down that if all the three contingencies 
fail and no adoption is taken, the male child or children 
born to Gnanambal shall inherit as grandsons all the 
properties of the testator, subject to the conditions 
specified in the will. These, in brief, are the dispositions 
made in the will. The plaintiff founds him claim upon 
paragraph 13 of: the will which, according to him, 

contains the entire disposition so far as the Kothangudi 
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property is concerned. That village is given to 
Nagammal for her life with no disposition of the 
remaining interest. If the remainder has not been 
disposed of, there is no doubt that the plaintiff would 


be entitled to the property as the heir of the testator - 


under the ordinary law of inheritance. 

The defendant No. 1, on the other hand, relies on 
paragraph 5 of the will, which gives the Kothangudi 
village and the Injigudi house to Nagammal to be 
enjoyed by her so long as she lives and after her death 
they are to go to Gnanambal and her children, subject 
to the payment of a sum of Rs. 5,000 to be paid to 
Alamelu, the daughter of Nagammal. 

The High Court on a construction of the will has 
found in favour of the plaintiff primarily on the ground 
that in the contingency which happened in the present 
case, viz., that the widow took in adoption a nephew’s 
son of the testator, paragraph 5 of the will did not 
come into operation at all. The disposition as regards 
Kothangudi property is, therefore, to be found exclu- 
sively in paragraph 13 of the will and the actual words 


employed by the testator in that paragraph do not. 


indicate that apart from Nagammal's taking a life 
estate in the Kothangudi village the rest of the pro- 
visions in regard tothis property as laid down in 


paragraph 5 would also be incorporated into para- ™ 


graph 13. An obvious difficulty, according to the 
learned Judges, in accepting the construction sought to 
be put upon the will by. defendant No.1 is that 
paragraph 5 speaks both of Kothangudi and Injigudi 
properties, whereas paragraph 13 does not mention the 
Injigudi house at all, nor does it purport to give a life 
interest in the same to Nagammal. It could not be 
reasonably held on a construction of the will that the 
intention of the testator was that Gnanambal was to 
pay Rs. 5,000 to Alamelu for the Kothangudi property 
alone. The result was that the plaintiff's claim was 
allowed. It is the propriety of this decision that has 
been challenged before us in this appeal. 

In course of the arguments, we have been referred by 
the learned Counsel on both sides to quite a large 
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number of decided authorities, both English and 
Indian, in support of their respective contentions. It is 
seldom profitable to compare the words of one will 


’ with those of another or to attempt to find out to 


which of the wills upon which decisions have been 
given in reported cases, the will before us approximates 
Closely. Cases are helpful only in so far as they pur- 
port to lay down certain general principles of con- 
struction and at the present day these general princi- 
ples seem to be fairly well settled. 

The cardinal maxim to be observed by courts in con- 
struing .a will is to endeavour to ascertain the inten- 
tions of the testator. This intention has to be gathered 
primarily from the language of the decument which is 
to be read as a whole without indulging in any con- 
jecture or speculation as to what the testator would 
have done if he had been better informed or better 
advised. In construing the language ofthe will as the 
Privy Council observed in Venkata Narasimha v. 
Parthasarathy (1), ‘‘the courts are entitled and bound 
to bear in mind other matters than merely the words 
used. They must consider the surrounding circum- 
stances, the position of the testator, his family 
relationship, the probability that-he would use words 
in a particular sense, and many other things which are 
often summed up in the somewhat picturesque figure 
‘The court is entitled to put itself into the testator’s 
armchair’......But all this is solely as an aid to arriv- 
ing at a right construction of the will, and to ascertain 
the meaning of its language when used by that parti- 
cular testator in that document. So soon as the con- 
struction is settled, the duty of the court is to carry 
out the intentions as expressed, and none other. The 
court is in no case justified in adding to testamentary 
dispositions......In all cases it must loyally carry out 
the will as properly construed, and this duty is 
universal, and is true alike of wills of every nationality 
and every religion or rank of life.”’ 

A question is sometimes raised as to whether in 
construing a will the court should lean against 


(\) 42 AL BL at p. 10. 


1950 
Gnanambal 
Ammal 
vy. 

T, Raju Ayyar 

and Others. 


Mukherjea J. 


1950 
Gnanambal 
Ammal 

¥. 
T, Raju Ayyar 
and Others. 


Mukherjea J. 


956 SUPREME COURT REPORTS [1950] 


intestacy. The desire to avoid intestacy was con- 
sidered by the Privy Council in the case referred to 
above as a rule based on English necessity and English 


habits of thought which should not necessarily bindan © 


Indian court. It seems that a presumption against 
intestacy may be raised if it is justified by the context 
of the document or the surrounding circumstances ; 
but it can be invoked only when there is undoubted 
ambiguity in acertainment of the intentions of the 
testator. As Lord Justice Romer observed in Re 
Edwards; Jones v. Jones ('), “it cannot be that merely 
with a view to avoiding intestacy you areto do other- 
wise than construe plain words according to their plain 
meaning’. It isin the light of the above principles 
that we should proceed to examine the contents of the 
will before us. 


The present will, which is the last of four testa- 
mentary document executed by the testator, appears to 
have been prepared with a great deal of care and 
circumspection, The testator had clearly in mind the 
different situations that might arise in case his widow 
adopted either Gnanambal’s son or a son of one of the 
nephews of the testator. He envisaged also the 
possibility of the widow dying without making any 
adoption at all. Besides the son tobe adopted, the 
only other relations who had natural claims upon 
the affection and bounty of the testator and for whom 
he desired to make provisions were his wife, his 
adoptive mother, the two daughters and the infant 
grand-daughter. The interests given to his wife, the 
adoptive mother and the eldest daughter, who were all 
widows, were for their life-time, except a small house 
property which was given absolutely fur the residence 
of the eldest daughter, On the other hand, the bequests 
in favour of Gnanambal, who was a married daughter, 
and the adopted son of the testator, were absolute in 
their character. Besides these dispositions, there were 
certain gifts for charity which were to be met out of 
the income of the properties given to the wife and the 
adoptive mother for their lives. One singular feature 

(1) {1906} 1 Ch. 570 at p, 874, 
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in the will is that the testator took scrupulous care to 
include in it every item of property that he owned. 
There are two provisions in the will relating to 
Kothangudi property to which the dispute in the pre- 
sent suit relates. One is in paragraph 5 which gives 
this property along with the house at Injigudi to 
Nagammal, the remainder being given to the appellant 
subject to the payment of a sum of Rs. 5,000 to 
Alamelu, the daughter of Nagammal. The other is in 
paragraph 13, which merely says that Nagammal was 
to get it for life as stated in paragraph 5. The view 
taken by the High Court and which has been pressed 
for our acceptance here by the learned Counsel for the 
respondents is that paragraph 5 was meant to be 
operative only if Gnanambal’s son was adopted by the 
widow. As that was not done, paragraphs 4 to 8 of 
the will, it is urged, will go out of the picture altogether 
and it is not permissible to refer to them except to the 
extent that they were impliedly incorporated in the 
subsequent paragraphs of the will. We do not think 
that this isthe correct way of reading the document. 
The testator undoubtedly contemplated different 
contingencies; but a reading of the whole will 
does not show that he wanted to make separate 
and self-contained provisions with regard to each 
of the contingencies that might arise and that 
each set of provisions were .to be read as 
exclusive of the other set or sets. That does not appear 
to be the scheme of the will. The testator’s main 
desire undoubtedly was that his widow should adopt 
the son of his daughter Gnanambal, and in the first part 
of his will after making provisions for his two daugh- 
ters, his wife and adoptive mother and also for certain 
charities, he left the rest of his properties to the son of 
Gnanambal that was to be adopted by his widow. In 
the second part of the will, which is comprised in 
paragraphs 11 to 16, the testator sets out the modift- 
cations which he desires to make in the earlier disposi- 
tions in case a son of one of his nephews was adopted 
by the widow. It was not the intention of the testator 
that on the happening of the second contingency, all 
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the earlier provisions of the will would stand cancelled 
and the entire dispositions of the testator’s property 
would have to be found within the four corners of 
paragraphs 11 to 16 of the will. In our opinion, the 
provisions made for the two daughters, the widow and 
the adoptive mother as made in paragraphs 5, 6 and 7 
of the will and also the provisions for charities and 
payment of debts contained in paragraphs 9 and 10 
were meant to be applicable under all the three contin- 
gencies referred toabove. This is clear from the fact 
that provisions of paragraphs 7, 9 and 10 have not been 
repeated or incorporated in paragraphs 11 to 16, 
although it cannot be suggested that they were not to 
take effect on the happening of the second contingency. 
Again in the third contiugency contemplated by the 
testator, which is described in paragraph 20, it is 
expressly stated that if no adoption is made, the 
eldest or any son of Gnanambal would inherit 
the properties and he shall take the properties 
subject to the conditions mentioned in the will. 
The conditions spoken of here undoubtedly refer 
to the provisions made for the mother, wife 
and the two daughters of the testator as wellas in 
respect to payment of debts and carrying out of the 
charities specified in paragraph 10. 

The changes that are to take effect on the happening 
of the second event are in regard to the bequests in 
favour of the adopted son. Under paragraph 4 of the 
will, the adopted son was to get all the properties of 
the testator with the exception of those given tothe 
two daughters, the mother and the wife. Under para. 
graph Li, if the adoption is of a nephew’s son of the 
testator, the adopted son gets only the Kokkur pro- 
perties and the reversionary interest in Nallathukudi 
village after the death of the testator’s wife and mother. 
The village Maruthanthanallur which would go to the 
adopted son under paragraph 4 is taken away under 
paragraph 11 and is given to Gnanambal. She is also 
given the remaining interest in the Mayavaram house 
which was given to the adopted son under paragraph 
6. Subject to the changes thus made, the provisions 


a 
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of paragraphs 5,6 and7 would, in our opinion, still 
Temain operative even if the person adopted was a 
nephew’s son of the testator. No change is made in 
paragraphs 11 to 16 with regard to the provision in 
paragraph 5 of the will. In paragraph 13 it is only 
stated that the village Kothangudi shall be enjoyed by 
Nagammal as stated in paragraph §. It may becon- 
ceded that this statement by itself does not let in the 
entire provision of paragraph 5, but that is not material 
for our present purpose. It is enough that paragraph 
5 has not been changed or altered inany way. The 
statement in paragraph 13 may, after all, be a loose 
expression which the testator used only for the purpose 
of emphasising that the Kothangudi village would be 
enjoyed by Nagammal even if Gnanambal’s son was 
not adopted. This is not by way of making any new 
disposition, but only to affirm what has been already 
done. The affirmation of a portion of the provision 
which is perfectly superfluous cannot exclude the rest. 
It is somewhat difficult to say why the rest of the pro- 
visions in paragraph 5, particularly the benefit that 
was meant to be given to Alamelu, was not repeated in 
paragraph 13. It may be that the testator did not 
consider it necessary or it may be that it was due to 
inadvertance. It is to be noted here that the testator 
did not mention anywhere in paragraphs 11 to 16 
the small house that was given absolutely to Nagam- 
mal under paragraph 7. It was certainly not the 
intention of the testator that Nagammal would not 
have that house on the happening of the second con- 
tingency. If paragraph 5 itself is held to be appli- 
cable-—and in our opinion it should be so held—there 
is no question of adding to or altering any of the words 
made use of by the testator. It is not a question of 
making a new will for the testator or inventing a 
bequest for certain persons simply because the will 
shows that they were the objects of the testator’s 
affection. The provision is in the will itself and it is 
only a question of interpretation as to whether it is 
applicable in the circumstances which have happened 


in the present case. The position, therefore, seems 
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to be that the disposition made in paragraphs 5, 6 and 
7, which were in favour of the mother, the wife and the 
two daughters of the testator were meant to take effect 
immediately on the testator’s death. They were not 
contingent gifts in the sense of being made dependent - 
upon the adoption of Gnanambal’s son by the wife 
ofthe testator. Only the reversionary interest in the 
Mayavaram house, which was to vest in the adopted 
son under the provision of paragraph 6 after the death 
of the widow and the mother was taken away from 
the adopted son and given to Gnanambal in case the 
person adopted was not herown son. If the whole of 
paragraph 5 remains operative the Injigudi house must 
also be deemed to have been given to Nagammal for 
her life and in fact the evidence is that she enjoyed it 
so long as she was alive. No difficulty also arises 
regarding the payment of Rs. 5,000 to Alamelu as has 
been stated by the High Court in its judgment. 

Having regard to the meticulous care with which the 
testator seems to have attempted to provide for the 
different contingencies that might arise and the anxiety 
displayed by him in making an effective disposition 
of all the properties he owned, it is not probable that he 
would omit to make any provision regarding the future 
devolution of the Kothangudi village if he really 
thought that such direction had to bt repeated in the 
latter part of the will. The omission of the gift of 
Rs. 5,000 to Alamelualso cannot be explained on any 
other hypothesis. It is not necessary for the purpose of 
the present case to invoke any rule of . presumption 
against intestacy, but if the presumption exists at all, 
it certainly fortifies the conclusion which we have 
arrived at. 

The result is that the appeal is allowed, the judgment 
and decree of the of the High Court are set aside and 
those of the Subordinate Judge restored. The appel- 
lant will have costs of all the courts. 

Appeal allowed. 
Agent for the appellant : M.S. K. Avyangar. 


Agent for respondent No. 1: M.S. Krishnamoorthi 
 Sasiri, 
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V. V.R.N. M. SUBBAYYA CHETTIAR 
v. 
COMMISSIONER OF INCOME.TAX, MADRAS. 


[Satyip Fazi ALI, MUKHERJEA and 
CHANDRASEKHARA AIYAR JJ.] 


Indian Income-tax Act (XI of 1922), s. 4A(b)—Hindu undivided 
family—Residence-—Tesits—-Occasional visits io India and atiending 
to family aie there, pees of —Burden of proof— Control and 
management ’’, “ situated”, “wholly” and “ affairs’’, meanings of. 


The “ee used in 3. ‘A (b) show : (i) that, normally a Hindu 
undivided family will be taken to be resident in the taxable terri- 
tories, but such a presumption will not apply if the case can be 
brought under the second part of the provision, (ii) the word 
“ affairs’ means affairs which are relevant for the purpose of the 
Income-tax Act and which have some relation to income, (iii) the 
question whether the case falls within the exception depends on 
whether the seat of the direction and control of the affairs of the 
family is inside or outside British India, and (iv) the onus of 
proving facts which would bring his case within the exception 
which is provided by the latter part is on the assessee. 

The expression “ control and management ’’ in s. 4A (b) of the 
Income- tax Act signifies the controlling and directive power, the 

‘head and brain” as it is sometimes called; “situated” implies 
the functioning of such power at a particular place with some 
degree of permanence; and “wholly” seems to recognise the 
possibility of the seat of such power being divided between two 
distinct and separate places and that a Hindu undivided family 


may have more than one residence in the same way as a corpora- 
tion may have. 


The karta of a Hindu undivided family lived with his wife and 
children and carried on business in Ceylon, which had become 
their place of domicile. He owned some immoveable property 
and had a house and investments in British India. In the year of 
account he visited British India and stayed there for periods 
amounting in all to 101 days and during his stay started two firms 
in British India, personally atiended to a litigation relating to tbe 
family lands, and appeared before the Income-tax authorities in 
proceedings relating to assessment of the income of the family: 

Held, that these facts were not necessarily conclusive to 
establish the existence of a centre of control and management of 
the affairs of the family in British India, but they were by no 
means irrelevant to the matter in issue, and inasmuch as the 
agsessee had nob discharged the onus which lay upon him under 
the law by producing all* the material evidence which he was 
galled upon to produce to show that normally and as a matter of 
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course the affairs in India were also being controlled from 
Colombo, the normal presumption under the firet part of s. 4A (b) 
must be given effect toand the assessee must be treated asa 
resident in British India during the year in question. It was 
however open tothe assessee to prove in future years by proper 
evidence that the seat of control and management of the affairs 


Commissioner of of the family was wholly outside British India. 


Income-iaw, 
Madras. 


Fazl Ali J. 


De.Beere v- Howe (5 Tax Cas. 198), Swedish Central Railway 
Co. Lid. v. Thompson (9 Tax Cas. 373) referred to. 
APPELLATE JURISDICTION: Civil Appeal No. 
XXXVIII of 1949. 


Appeal from a Judgment of the High Court of Judi- 
cature at Madras (Gentle C. J. and Patanjali Sastri J.) 
dated August 22, 1947, in a reference under section 
66 (1) of the Indian Income-tax Act made by the 
Income.tax Appellate Tribunal (Ref. No. 25 of 1946). 

K. Rajah Aiyar (K. Srinivasan, with him) for the 
appellant. 

M.C. Setaluad (G. N. Joshi, with him) for the res- 
pondent. 


1950. December 21. The Judgment of the Court 
was delivered by 


Faz_ Aut J. --This is an appeal from a judgment of 
the High Court of Judicature at Madras on a reference 
made to it under section 66 (1) of the Indian Income- 
tax Act by the Income-tax Appellate Tribunal in 
connection with the assessment of the appellant to 
income-tax for the year 1942-43. The question of law 
referred to the High Court was as follows :— 

‘‘Whether in the circumstances of the case, the 
assessee (a Hindu undivided family) is ‘resident’ in 
British India under section 4A (b) of the Income-tax 
Act.” 

The circumstances of the case may be briefly stated 
as follows. The appellant is the karta of a joint Hindu 
family and has been living in Ceylon with his wife, 
son and three daughters, and they are stated to be 
domiciled in that country. He carries on business in 
Colombo under the name and style of the General 
Trading Corporation, and he owns a house, some im. 
moveable property and investments in British India. 


&t 
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He has also shares in two firms situated at Vijaya- 
puram and Nagapatnam in British India. In the year 
of account, 1941-42, which is the basis of the present 
assessment, the appellant is said to have visited 
British India on seven occasions and the total period 


1950 


V.V.R.N.M, 


Subbayya 
Chettiar 
y. 


of his stay in British India was 101 days. What he Commissioner of 


did during this period is summarized in the judgment 
of one of the learned Judges of the High Court in 
these words :— 

“Turing such stays, he personally attended toa 
litigation relating to the family lands both in the trial 
Court and in the Court of appeal. He was also attending 
the income.tax proceedings relating to the assessment 
of the family income, appearing before the income-tax 
authorities at Karaikudi and Madras. On one of these 
occasions, he obtained an extension of time for pay- 
ment of the tax after interviewing the authority 
concerned.......” 

The other facts relied upon by the income-tax 
authorities were that he did not produce the file of 
correspondence with the business in Colombo so as to 
help them in determining whether the management 
and control of the business was situated in Colombo 
and he had started two partnership businesses in India 
on 25th February, 1942, and remained in India for some 
time after the commencement of those businesses. 

Upon the facts so stated, the Income-tax Officer and 
the Assistant Commissioner of Income-tax held that 
the appellant was aresident within the meaning of 
section 4A (b) of the Income-tax Act, and was therefore 
liable to be assessed in respect of his foreign income, 
The Income-tax Appellate Tribunal however came toa 


different conclusion and held that in the circumstances - 


of the case it could not be held that any act of manage- 
ment or control was exercised by the appellant during 
his stay in British India and therefore he was not 
liable to assessment in respect of his income outside 
British India. This view was not accepted by a Bench 
of the Madras High Court consisting of the learned 
Chief Justice and Patanjali Sastri J. They held that 
the Tribunal had misdirected itself in determining the 
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question of the “ residence’”’ of the appellant’s family 
and that on the facts proved the control and manage- 
ment of the affairs of the family cannot be held to have 
been wholly situated outside British India, with the 
result that the family must be deemed to be resident 


Commissioner of in British India within the meaning of section 4A (b) 


Income-taw, 
Madras. 


Paal Ali J. 


of the Income-tax Act. In this appeal, the appellant 
has questioned the correctness of the High Court’s 
decision :— 

Section 4A (b) runs thus :— 

‘‘ For the purposes of this Act— 

A Hindu undivided family, firm or other association 
of persons is resident in British India unless the control 
and management of its affairs is situated wholly without 
British India.” 

It will be noticed that section 4A deals with 
‘“‘ residence’, in the taxable territories, of (a) indi- 
viduals, (b) a Hindu undivided family, firm or other 
association of persons, and (c) a company. In each of 
these cases, certain tests have been laid down, and the 
test with which we are concerned is that laid down in 
section 4A (b), This provision appears to be based 
very largely on the rule which has been applied in 
England to cases of corporations, in regard to which 
the law was stated thus by Lord Loreburn in De Beers 
v. Howe(?). 

‘‘A company cannot eat or sleep, but it can keep 
house and do business. We ought, therefore, to see 
where it really keeps house and does business...... The 
decision of Chief Baron Kelly and Baron Huddleston 
in The Calcutia Jute Mills v. Nicholson and The Cesena 
Sulphur Company vy. Nicholson(*), now thirty years 
ago, involved the principle that a company resides for 
purposes of income-tax where its real business is 
carried:on. Those decisions have been acted upon ever 
since. I regard that as the true rule, and the real 
business is carried on where the central management 
and control actually abides.”’ 

It is clear that what is said in section 4A (b) of the 
Income-tax Act is what Lord Loreburn intended to 


(1) 5 Tax Cas. 198, {2; {1876} 1 Bx. D. 428, 
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convey by the words ‘“‘ where the central management 
and control actually abides.”’ 

The principles which are now well-established in 
England and which will be found to have been véry 
clearly enunciated in Swedish Central Railway Com- 
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pany Limited v. Thompson('), which is one of the Commissioner of 


leading cases on the subject, are :— 


(1) that the conception of residence in the case of a 
fictitious ‘‘ person’, such as a company, is as artificial 
as the company itself, and the locality of the residence 
can only be determined by analogy, by asking where 
is the head and seat and directing power of the affairs 
of the company. What these words mean have been 
explained by Patanjali Sastri J. with very great clarity 
in the following passage where he deals with the 
meaning of section 4A (b) of the Income-tax Act :— 

‘Control and management ”’ signifies, in the present 
context, the controlling and directive power, ‘‘the head 
and brain’ as it is sometimes called, and ‘ situated”’ 
implies the functioning of such power at a particular 
place with some degree of permanence, while ‘‘wholly”’ 
would seem to recognize the possibility of the seat of 
such power being divided between two distinct and 
separated places.’ at 

As a general rule, the control and management of a 
business remains in the hand of a person or a group of 
persons, and the question to be asked is wherefrom 
the person or group of persons controls or directs the 
business. , 

(2) Mere activity by the company ina place does 
not create residence, with the result that a company 
may be “‘residing’’ in one place and doing a great deal 
of business in another. 

(3) The central management and control of a com- 
pany may be divided, and it may keep house and do 
business in more than one place, and, if so, it may 
have more than one residence. 

(4) In case of dual residence, it is necessary to show 
that the company performs some of the vital organic 

{1} 9 Tax Cag. 873, 
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functions incidental to its existence as such in both 
the places, so that in fact there are two centres of 
management. 

It appears to us that these principles have to be 
kept in view in properly construing section 4A(b) of 


Commissioner ofthe Act. The words used in this provision clearly 
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show firstly, that, normally, a Hindu undivided family 
will be taken to be resident in the taxable territories, 
but such a presumption will not apply if the case can 
be brought under the second part cf the provision. 
Secondly, we take it. that the word “ affairs’’ must 
mean affairs which are relevant for the purpose of the 
Income-tax Act and which have some relation to 
income. Thirdly, in order to bring the case under the 
exception, we have to ask whether the seat of the 
direction and control of the affairs of the family is 
inside or outside British India. Lastly, the word 
‘wholly ”’ suggests that a Hindu undivided family 
may have more than one ‘‘residence’’ in the same 
way asa corporation may have. 

The question which now arises is what is the result 
of the application of these principles to this case, and 
whether it can be held that the central control and 
management of the affairsof the assessee’s family has 
been shown to be divided in this case. 

It seems to us that the mere fact that the assessee 
has a house at Kanadukathan, where his mother lives, 
cannot constitute that place the seat of control and 
management of the affairs of the family. Nor are we 
inclined in the circumstances of the present case to 
attach much importance to the fact that the assessee 
had to stay in British India for 101 days in a parti- 
cular year. He was undoubtedly interested in the 
litigation with regard to his family property as weil as 
in the income-tax proceedings, and by merely coming 
out to India to take part in them, he cannot be said to 
have shifted the seat of management and control of the 
affairs of his family, or to have started a second centre 
for such control and management. The same remark 
must apply to the starting of two partnership busines- 
ses, as mere “‘ activity ’’ cannot be the test of residence. 


~~ 
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It seems to us that the learned Judges of the High 
Court have taken rather a narrow view of the meaning 
of section 4A(b), because they seem to have proceeded 
on the assumption that merely because the assessee 
attended to some of the affairs of his family during his 
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visit to British India in the particular year, he brought Commissioner of 


himself within the ambit of the rule. On the other 
hand, it seems to us that the more correct approach to 
the case was made by the Appellate Assistant Com- 
missioner of Income-tax in the following passage which 
occurs in his order dated the 24th February, 1944:— 


“During a major portion of the accounting period 
(year ending 12th April, 1942) the appellant was con- 
trolling the businesses in Burma and Saigon and there 
is no evidence that such control wasexercised only from 
Colombo. No correspondence or other evidence was 
produced which would show that any instructions were 
issued from Colombo as regards the management of the 
affairs in British India especially as it was an un- 
authorized clerk who was looking after such affairs. 
The presumption therefore is that whenever he came to 
British India the appellant was looking after these 
affairs himself and exercising control by issuing instruc- 
TIONS os ceeassseess It has been admitted that there are 
affairs of the family in British India. Has it been 
definitely established in this case that the control and 
management of such affairs has been only in Colombo? 
Ihave to hold it has not been established for the 
reasons already stated by me.” 

There can be no doubt that the onus of proving facts 
which would bring his case within the exception, which 
is provided by the latter part of section 4A(b), was on 
the assessee, The appellant was called upon to adduce 
evidence to show that the control and management of 
the affairs of the family was situated wholly outside 
the taxable territories, but the correspondence to which 
the Assistant Commissioner of Income-tax refers and 
other material evidence which might have shown that 
normally and as a matter of course the affairs in India 
were also being controlled from Colombo were not pro- 
duced. The position therefore is this. On the one 
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hand, we have the fact that the head and karta of the 
assessee’s family who controls and manages its affairs 
permanently lives in Colombo and the family is domi-. 
ciled in Ceylon. On the other hand, we have certain 
acts done by the kavia himself in British India, which, 


Goiiakesionet of though not conclusive by themselves to éstablish the - 
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existence of more than one centre of control for the 
affairs of the family,are by no means irrelevant to the 
matter in issue and therefore cannot be completely 
ruled out of consideration in determining it. In these 
circumstances, and in the absence of the material evi- 
dence to which reference has been made, the finding of 
the Assistant Commissioner, that the onus of proving 
such facts as would bring his case within the exception 
had not been discharged by the assessee and the nor- 
mal presumption must be given effect to, appears to 
us to be a legitimate conclusion. In this view, the 
appeal must be dismissed with costs, but we should 
like to observe that as this case has to be decided mainly 
with reference to the question of onus of proof, the 
decision in this appeal must be confined to the year of 
assessment to which this case relates, and it would be 
open to the appellant to show in future years by 
proper evidence that the seat of control and manage- 
ment of the affairs of the family is wholly outside 
British India. 


MUKHERJEA J.—I agree with my learned brother, 
Fazl Ali J., both in his reasoning and in his conclu- 
sion. 


CHANDRASEKHARA AIYAR J.—I concur in the judg- 
ment of my learned brother, Fazl Ali J. 


Appeal dismissed. 


Agent for the appellant: M.S. K. Sastrt. 
Agent for the respondent: P. A. Mehta. 
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EXECUTORS OF THE ESTATE OF J. K. DUBASH 
v. 
COMMISSIONER OF INCOME.TAX, BOMBAY 


CITY. 
(Surr Hanrivar Kania C.J., PATANJALI SASTRI 
and Das JJ.] 


Indian Income-tax Act (XI of 1922), s. 25 (4)—Stuccession— 
Death of person carrying on business—LHaecutors carrying on bust- 
ness as going concern for selling it under terms of will— Whether 
“ succeed in such capacity to testator—Date of succession. 


A person who carried on @ business on which tax had been 
levied under the Income-tax Act of 1918 died on the 9th of April, 
1949, leaving a will by which he authorised his executors to carry 
on his business as a going concern, as if they were absolute owners 
but without being responsible for loss, for a period not exceeding 
12 months during which if any of his nephews wanted to purchase 
the business, they might sell it to him or them. The business was 
sold to one of the nephews on the lst January, 1943. The ques- 
tion being whether for the purposes of s. 25 (4) of the Income-tax 
Act of 1922 as amended in 1939 the succession to the business 
took place on the 9th April, 1942, when the testator died or on 
the lst January, 1943, when the business was sold : 

Held, affirming the decision of the Bombay High Court, that 
inasmuch as the business got vested in the executors on the death 
of the testator and the executors carried on the business within 
the meaning of gs. 3 and 10 of the Act, and as such became per- 
sonally liable as assesseos and there was thus a change in the 
assessee, a succession to the testator ‘in such capacity” took 
place on the date of the death of the assessee, even though the 
executors carried on the business as a going concern under the 
terms of the will and the business was also being carried on not 
for the benefié of the executors but for the benefit of the estate of 
the testator. 

Per PATANJALI SASTRI J.—The expression “succeeded by 
another person” in gs. 26 (2) and s. 25 (4) of the Act includes not 
only cases of succession inier vivos but also cases of succession on 
death. 

While it-is true that a transfer of ownership is ordinarily 
involved in cases of succession falling within s. 26 (2) and s. 25 (4), 
itis not an essential element of succession within the meaning of 
those provisions. 

The words “in such capacity” in s. 26 (2) and s, 25 (4) mean 
nothing more than the capacity of a person who carries on the 
business as the predecessor was carrying it on, that is, with a 
liability to be taxed on its profits and gains. 


424 
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1950 Commissioner of Income-tax, Bombay v. P. EH. Polson (I.R. 72 
<— I.A. 196) referred to. 
Executors of Jupudi Kesava Rao vy. Commissioner of Income-taz, Madras 


ihe Betate of (59 Mad. 877) explained. ; 
eae’ Apprat (Civil Appeal No. CV of 1949) from a 
Commissioner of Judgment of the Bombay High Court (Chagla C.J. and 
Income-taz, Tendolkar J.) dated March 19, 1948, in a reference 
Bombay City. made by the Income-tax Appellate Tribunal under 
section 66 (1) of the Indian Income-tax Act (Income- 
tax Reference No. 26 of 1947). 
Sir N. P. Engineer (R. J. Kolah, with him) for the 
appellant. 
M. C. Setalvad, Attorney-General for India, (G. N. 
Joshi, with him) for the respondent. 


1950. December 21. The Court delivered Judgment 
as follows : 


Kania.J. KANIAC.J.--This is an appeal from a judgment of 
the High Court at Bombay delivered on a reference by 
the Income-tax Appellate Tribunal under the Indian 
Income-tax Act. The material facts are these. The 
assessees (appellants) are the executors of the will of 
Mr. J. K. Dubash who died on the 9th of April, 1942, 
having made his last will on the 8thof April, 1942. 
Probate of the will was issued to the executors on the 
10th of August, 1942. During his life-time, the testator 
carried on the business of shipping agents. Clause 13 
of the will contains directions about carrying on this 
business of the testator till its disposal. It directs the 
executors to carry on the business as a going concern 
after his death with power to make fresh contracts and 
discharge the existing and future liabilities and all 
other usual and necessary powers, unless special 
circumstances arose which, in the opinion of the exe- 
cutors, made it expedient to sell the business earlier. 
This business was to be carried on for a period not 
exceeding twelve months during which time the exe. 
cutors were to ascertain whether or not any of his 
nephews was willing toe purchase the said undertaking. 
For this purpose and generally for sale purposes, he 
directed that the executors shall,as soon as possible, 
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after his death, have a valuation made ofthe said 1950 
undertaking. The undertaking was to be sold so as to eee , 
include all his interest in the premises, the goodwill, {,. mstale of 
the stock-in-trade, plant, furniture etc. but excluding 4g. x. Dubash 
securities for rhoney and cash in the bank to thecredit +. 
of the account of that undertaking. If the executors Commissioner of 
were satisfied before the expiration of one year from Fusion 
the testator’s death that the said undertaking would aiid « 
not be sold to-his nephews because none was willing or xaniaC. J. 
able to purchase it or if it remained unsold, at the end 
of a year, to any of the nephews then (whichever event 
first happened) the executors were directed to sell the 
undertaking to such third person on such terms and at 
such price as they thought proper. The clause ended 
with the following words: — ‘‘I expressly declare that in 
carrying on the sdid undertaking my trustees shall, in 
addition to all powers, discretion and authorities vest- 
ed in them by law, have power to carry on or discon- 
tinue any part of the said undertaking or to augment 
or diminish the capital employed and generally to act as 
absolute owners without being responsible for any 
loss.” The business was sold to one of the nephews on 
the Ist of January, 1943. The appellants contended 
that within the meaning of section 25 (4) of the Indian 
Income-tax Act the succession to the business took 
place on the Ist of January, 1943, while the taxing 
authorities contended that the succession was on the 
9th of April, 1942, when the testator died. The first 
question submitted for the High Court’s opinion re- 
lated to this dispute. 
The second question referred to the High Court for 
its opinion was in respect of an amount paid by the 
executors to the widow of the testator. That question 
was answered against the appellants by the High 
Court. Learned counsel appearing for the appellants 
intimated that he did not want to contest the High 
Court’s decision on the point. The appeal therefore is 
limited to the first question only. 
Section 25 of the Indian Income-tax Act, 1939, 
gives certain concessions in respect of a business where 
tax had been paid by the person carrying the business 
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1950 under the provisions of the Indian Income-tax Act, 
Rane 1918. The material part of sub-clause 4 of section 25 

Ezecutorsof . th t . 

the Estate of 18 11 these terms :— 


J. K. Dubash ‘‘ Where the person who was at the commence- 

a ment of the Indian Income-tax (Amendment) Act, 

Commissioner Of 1939 (VII of 1939), carrying on any business, profes- 
Income-tax, ; * . 

Bombay City. Sion or vocation on which tax was at any time 

ea! charged under the provisions of the Indian Income- 

Kania C.J. tax Act, 1918, is succeeded in such capacity by 

another person............ ss 


The scheme of section 25 read with the provisions 
of section 26 (2) appears to be to give relief, enter alia, 
to persons who were carrying on business in 1921 and 
had been taxed on their income under the Income-tax 
Act of 1918. By a change effected by the Income- 
tax Amendment Act of 1922 they were subjected to 
taxation twice on the income of 1921-22. The relief 
is intended against this levy of tax twice over. 


The rival contentions urged on behalf of the parties 
are these. The assessee contends that on the death of 
the testator under clause 13 of the willof the deceased, 
the executors were carrying on the business of the 
deceased only for the purpose of winding it up, and 
there was no succession to the business on the death 
of the deceased within the meaning of section 25 (4) 
of the Income-tax Act. It is argued that the clause 
provides for nothing else than a direction to carry on 
the business with a view either (a) to sell it within a 
year to one of the nephews, or (b) to sell it to someone 
else at the end of the year as a going concern. It was 
pointed out that all directions in the clause permitting 
contracts to be made etc. were for the purpose of 
keeping the business alive and not allowing it to die 
so that the business which was a valuable asset of the 
deceased could be sold as a going concern with its 
goodwill. It was therefore argued that the succession 
to the business took place only on the Ist of January, 
1943, when the business was sold by the executors to 
one of the nephews in terms cf clause 13 of the will. 
Jn actual money, the contest is whether the executors 


he 
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are entitled to get the benefit of the exemption from vane 
’ income-tax in respect of the profits earned only for the poo virors of 
nine days between the Ist of April and the 9th of April, tne mstate of 
1942, or between.the Ist of April, 1942, and Ist of 4.x. Dubash 


January, 1943, under section 25 (4) of the Indian In. 
come-tax Act. The High Court has answered the iliac of 
question against the assessee. Income-tax, 


a : ,_ Bombay City. 
In our opinion, the conclusion of the High Court is _—— 


correct. It cannot be disputed that in the event of a Kania C.J. 
sale or gift of the business by the original owner the 
succession within the meaning of section 25 (4) will 
take place only on the date of such sale or gift and the 
exemption from liability to tax will be for a period 
terminating on that day. It cannot again be seriously 
disputed that ifthe testator settled his business on 
trust under a deed of settlement there will be a suc- 
cession to the business by another person on the day 
of the settlement. Similarly in theevent of his death 
intestate his heir-at-law willsucceed to the business 
on the date of his death. The argument advanced on 
behalf of the appellants that in the present case 
having regard to the terms of clause 13 of the will 
there has been ‘‘no succession in such capacity to 
another person’ because the executors were carrying 
on the business only with a view to sellit asa going 
concerh, cannot be accepted because on the day of the 
death of the deceased the estate including the business 
got vested in the executors and the executors carried 
on the business within the meaning of section 3 read 
with section 10 of the Act and as such became person- 
ally liable as assessee. Thus there came about a change 
in the assessee and therefore ‘a succession in such 
capacity” took place within the meaning of section 25 
(4) of the Income-tax Act. It seems clear that if the 
testator had transferred the business to a trustee, 
although the trustees will not be the beneficial owners, 
in law there will be a succession of the business to ano- 
ther person within the meaning of section 25 (4) of the 
Indian Income-tax Act. Ifin such a case that result 
follows there appears no reason why when the legal 
estate is transferred by operation of law to an executor 
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1950 there should not be considered a succession to the 
Iiasa sis estate by another person within the meaning of the 
the Estate of Same section 25 (4). The words ‘‘in such capacity’ in 
J. K. Dubash that clause further make the position clear. It makes 

v. the distinction of legal and beneficial ownership irre. 
Commissioner of levant. The contention that the business was to be car- 
an ried on by the executors as such, as a going concern 
Bombay Y- or that it was being carried on for the benefit or loss 
Kania cg. J. Of the testator’s estate is not ‘relevant for the present 
’ discussion. The only relevant question under sec. 
tion 25 (4) of the Indian Income-tax Act is whether 
in respect of the business there is a succession to 
another person. This is a provision to give relief and 
the scope of the relief must be governed by the words 
used inthe Act. In our opinion the answer to this 
question, on the facts of the present case, must be in 
the affirmative and the date of such succession must 
be considered to be the death of the testator, which 
was on the 9th of April, 1942. The result is that the 

appeal fails and is dismissed with costs. 


Patanjals PATANJALI SASTRI J.—I agree that this appeal 
Sasiri J. — should be rejected. 

The material facts have been set out in the judgment 
which has just been delivered. The only question now 
remaining for decision is: on what date was the test- 
ator, who was carrying on the business of shipping 
‘agent and land contractor “succeeded in such capacity 
by another person” within the meaning of section 25 
(4) of the Act—on the 9th April, 1942, when the testa- 
tor died and theappellants as the executors took over 
the business and carried it on or on the Ist January, 
1943, when the business was sold by them as a going 
concern ? ; 

The business being admittedly one which was 
charged to tax under the Income-tax Act, 1918, if there 
was no succession within the meaning of section 25 (4) 
until the sale took place, as the appellants contend, the 
profits and gains of the period from Ist April, 1942, to 
Ist January, 1943, would not be liable to tax, whereas, 
if the testator could be said to have been ‘“‘succeeded”’ 
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by the appellants, the profits of the much shorter period 1950 
between Ist April, 1942, and 8th April, 1942, alone Baer 
would be exempt from taxation. The reason for this jo "puss of 
relief is to be found in the change of the basisof taxa- 7. x pwasn 
tion when the Act of 1922 was passed which resulted v. 
in the profits of the year 1921-22 being assessed twice Commissioner of 
over, once in that year as the income thereof ‘on Piles 
adjustment” under the Act of 1918 and once in the ee, 
next year as the income of the “previous year” under — patanjati 
the Act of 1922 [see Commissioner of Income-tax,  Sastrid. 
Bombay v. P.E. Polson(')}. The relief was, however, 
confined to discontinued businesses, as, in cases of 
succession till 1938 the successor alone was assessed to 
tax on the whole of the profits of the previous year 
including those earned by his predecessor before the 
succession occurred. But the Indian Income-tax 
(Amendment) Act, 1939, (hereinafter referred to as the 
amending Act), having amended section 26 (2) so as to 
provide, in the case of a succession in business, pro- 
fession or vocation, for the assessment of the predeces- 
sor and the successor, each in respect of his actual 
share of the profits of the previous year, the relief was 
extended, by enacting section 25 (4), to cases of 
succession occurring after the commencement of that 
Act, with the same object as in the case of discon- 
tinuance, namely, to redress the hardship of the 
business having been charged twice over on the income 
of 1921-22. In other words, the predecessor is given 
the same relief asif he had discontinued the business 
on the date of succession. .It will thus be seen that 
the enactment of section 25 (4) is consequential on the 
amendment of section 26(2), and the scope and 
meaning of the expression ‘“‘succeeded in such capacity 
by another person” in section 26 (2) must determine 
also its scope and meaning in section 25 (4). 

The first question which arises on the language of 
the amended section 26 (2), which speaks of ‘the 
person succeeded” being ‘‘assessed” and of his not 
being ‘‘found’’, is whether the sub-section should be 
construed as applicable only to cases of succession 

(1) 79 La. 196 


we 


1950 
Ez :cutors of 
the Estate of 
J, K, Dubash 
Y. 


976 SUPREME COURT REPORTS (1950] 


inter vivos. Whatever force there may have been in 
the suggestion that the sub-section could not have 
contemplated cases of testamentary or intestate 


succession if there was no provision for the assessment . 


of profits earned by a deceased person in the hands of 


Commissioner fhis representatives, there seems to be no sufficient 


Inecome-tax, 
Bombay Osty. 
Patanjali 
Sastri J. 


reason for excluding from the scope of the sub-section 
cases of succession on death in view of the pro- 
vision in section 24B. On the other hand, proviso 
(c) to section 24(2), which refers to a person “‘succeeded 
in such capacity by another person otherwise than by 
inheritance ’’, would seem to imply that ‘‘succession”’, 
as that term is used in the Act, includes devolution 
on death. 


The next question is what is the meaning to be 


attributed to the phrase “in such capacity ’’? A Full 
Bench. of the Madras High Court in Jupudi Kesava 
Rao v. Commissioner of Income.tax, Madras('), held that 
the expression meant ‘‘ in the capacity as owner ’’, so 
that ‘‘ the person who succeeds another must, by such 
succession, become the owner of the business which his 
predecessor was carrying on and which he, after the 
succession, carries on In such capacity, that is. the 
capacity as owner”’. Applying that test they held 
that the sole surviving member of a Hindu undivided 
family did not succeed to the business of the family 
within the meaning of section 26(2), as he was pre. 
viously a part-owner of the business and there was no 
transfer of ownership. While it is undoubtedly true 
that a transfer of ownership is ordinarily involved in 
cases of succession falling within section 26 (2) or 
section 235(4), it cannot, in my opinion, be regarded as 
an essential element of succession within the meaning 
of those provisions. The Income-tax Act directs its 
attention primarily to the person who receives the 
income, profits or gains rather than to the ownership 
or enjoyment thereof. The assessee is defined in sec- 
tion 2 (2) as the person by whom the income-tax is 
payable and by section 10 the tax is payable by an 
assessee who carries on the business, profession or 


(1) I-L.B, 59 Mad. 377. 


“4 


Lag 
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vocation, The statute thus fastens on the person who 
carries on the business, etc., the liability to pay the 
tax on the profits earned by him regardless of their 
destination or enjoyment. It is also worthy of note 
that in several instances persons who have no proprie- 


1950 
Hixecutors of 
the Estate of 
J, &, Dubash 

¥. 


tory or other right in the income charged to tax are Commissioner of 


made liable to pay the tax for no other reason than 
the convenience of assessment and collection. Such 
instances are to be found in section 26(2) proviso, 
section 18 (7), section 23-A (3), section 25-A and 
section 42(1). As observed by Lord Cave in Williams v. 
Singer & Others(') “‘the fact is that, if the Income-tax 
Acts are examined, it will be found that the person 
charged with tax is neither the trustee nor the bene- 
ficiary as such, but the person in actual receipt and 
control of the income, which it is sought to reach”’. 
There seems to be no warrant, therefore, to insist on 
a transfer of ownership as the decisive test of ‘succes- 
sion’ within the meaning of section 26(2) or section 25(4) 
any more than for insisting on the ownership of the 
business by the person carrying on a business, for the 
purposes of section 10. I do not of course wish to be 
understood to say that a clerk or an agent in manage- 
ment of a business would be an assessee liable to be 
taxed in respect of its profits and gains. Some kind of 
title there must be, though not ofa beneficial character. 
Nor need it be of the same quality in the predecessor 
and the successor. The question in each case must be: 
Is the person who has come in carrying on the busi- 
ness as a principal? If so, the Revenue looks to him 
and makes him liable for payment of the tax. The 


Income-tax, 
Bombay City. 


Patanjali 
Sastrid. 


words ‘‘in such capacity” in sections 25 (4) and 26 (2) | 


mean nothing more than the capacity of a person who 
calries on the business as the predecessor was carrying 
it on, that is, with a liability to be taxed on its profits 
and gains. 

Applying these principles to the present case, I am 
clearly of opinion that the testator who was carrying 
on the business in question was succeeded in such 

(2) [1921] 1 A.0. 65, 
195 


3950 
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capacity by the appellants when the former died on 
9th April, 1942, and his estate vested in them. As 
already stated, the testator expressly authorised the 


J, K. Dubash appellants to carry on the business as a going concern 


¥, 


for one year after hisdeath and gave them power to 


Commissioner of enter into fresh contracts and to discharge liabilities 


Income-faz, 
Bombay City. 
Patanjau 
Sastri J. 


past and future. They are thus an “‘association of 
persons” carrying on business, and, being assessable as 
such in respect of the profits and gains of the business 
carried on by them under section 10 read with sec- 
tion 3 of the Act, they are liable to be taxed on the 
profits earned after the 9th April, 1942. 


It was objected that the appellants being assessable 
as the representatives of the testator under sec- 
tion 24-B in respect of the profits earned by him in 
the accounting year, they could not be treated as suc- 
cessors assessable under section 26 (2) in respect of 
the profits earned during the rest of that year, as such 
apportionment would be meaningless, the same interest, 
namely, the testator’s estate, having to bear the inci- 
dence of the tax in either case. It was accordingly 
suggested that unless there was a break in the contin- 
uity of the interest represented by the executors, there 
could be no real apportionment such as is contemplated 
by section 26 (2) and, therefore, no succession within 
the meaning of that section or of section 25 (4) where 
the same expression is used. The argument is, in my 
opinion, fallacious. It overlooks the distinction 
between the position of the executors vis a vis the 
Revenue and their position vis avis the testator’s 
estate. As already pointed out, their liability to pay 
the tax on the profits earned after the testator’s death 
arises under section 10 (1) and, being that of assessees 
carrying on the business, is personal to them, although 
as between them and the estate they would be entitled 
to be indemnified in respect of the tax paid; while their 
liability to pay tax on the profits earned during the 
testator’s life-time arises under section 24-B and, being 
that of legal representatives of the testator, is limited 
‘to the extent to which the testator’s estate is capable 
of meeting the charge’. It is therefore not correct to 


a4 
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say that an apportionment under section 26 (2) would 
be meaningless, though, if the testator’s estate was 
sufficiently solvent, it would have no practical 
significance. 


Das J.—I agree with the Chief Justice. 
Appeal dismissed. 


Agent for the appellant: R. S. Narula. 
Agent for the respondent: P. A. Mehta. 


PANNALAL JANKIDAS 
v, 
MOHANLAL AND ANOTHER. 


(Sur Harta Kana C.J., PATANJALI SASTRI 
and Das JJ.] 


Contract—Damages—Remoteness of damage—Agent neglecting 
to insure goods against fire—Goods destroyed by explosion——Liabi- 
lity of agent—Bombay Explosion (Compensation) Ordinance, 1944, 
8s. 14, 18—Ordinance granting compensation for damage by explo- 
sion—Loss by explosion not covered by policy—Loss of compensation 
undér Ordinance by failure to insure—Whether direct or remote 
damage—Claim by principal against agent, whether barred by Ordin- 
ance—Indian Contract Act, 1872, s. 212. 


The plaintiffs who were conimission agents purchased piece- 
goods according to defendant’s instructions and stored a portion 


of the goods in a godown in Bombay pending receipt of a permit 


from the Government authorities for consigning the same to the 
defendants, Before the goods could be despatched,a big explosion 
occurred in the Bombay Harbour and the goods stored were des- 
troyed either by the fire or the explosion. A few months later the 
Governor-General promulgated the Bombay Explosion (Compense- 
tion) Ordinance, 1944, which provided, inter alia, (i) that the Govern- 
ment shall pay a compensation of 50 per cent. of the damage caused 
in respect of uninsured goods, and the entire damage in respect 
of insured goods; and (ii) that no person shall have or be deemed 
ever to have had, otherwise than under the Ordinance any right 
whether in contract or in tort or otherwise to any compensation 
for damage to or loss of property arising out of the explosion and 
no suit or other legal proceeding for any such compensation or 
damage shall be maintainable in any civil court. The plaintiffs 
received 00 per cent. of the value of the destroyed goods as they 
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say that an apportionment under section 26 (2) would 
be meaningless, though, if the testator’s estate was 
sufficiently solvent, it would have no practical 
significance. 


Das J.—I agree with the Chief Justice. 
Appeal dismissed. 


Agent for the appellant: R. S. Narula. 
Agent for the respondent: P. A. Mehta. 
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The plaintiffs who were conimission agents purchased piece- 
goods according to defendant’s instructions and stored a portion 


of the goods in a godown in Bombay pending receipt of a permit 


from the Government authorities for consigning the same to the 
defendants, Before the goods could be despatched,a big explosion 
occurred in the Bombay Harbour and the goods stored were des- 
troyed either by the fire or the explosion. A few months later the 
Governor-General promulgated the Bombay Explosion (Compense- 
tion) Ordinance, 1944, which provided, inter alia, (i) that the Govern- 
ment shall pay a compensation of 50 per cent. of the damage caused 
in respect of uninsured goods, and the entire damage in respect 
of insured goods; and (ii) that no person shall have or be deemed 
ever to have had, otherwise than under the Ordinance any right 
whether in contract or in tort or otherwise to any compensation 
for damage to or loss of property arising out of the explosion and 
no suit or other legal proceeding for any such compensation or 
damage shall be maintainable in any civil court. The plaintiffs 
received 00 per cent. of the value of the destroyed goods as they 
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were not insured, and, alleging that as agents they had the right 
to be indemnified by the defendants, sued the latter for recovery 
of the remaining 50 per cent. of the value of the goods. The 
defendants pleaded, and it was found as a fact, that they had in- 
structed the plaintiffs, and the latter had agreed, to insure the 
goods but had omitted to do so, and they claimed that inasmuch 
as they would have been entitled to receive the full value of the 
goods as compensation under the Ordinance if the plaintiffs had 
insured, they were entitled to set off or counter claim the value 


. of the goods as damages caused to them by the neglect or breach 


of duty of the plaintiffs, 

Held per Kanta C.J. and Das J. (Pavansanl Sasvrai J. 
dissenting).—(i) As full compensation under the Ordinance was 
payable on proof of the existence of a fire insurance policy irres- 
pective of the terms of the policy, and the non-recovery of half 
the value of the goods from the Government under the Ordinance 
was due to the absence of a fire insurance policy, the loss to the 
defendants arose directly from the neglect or breach of duty of 
the plaintiffs to insure the goods as they had been instructed and 
agreed to do; intervention of the Ordinance did not break the 
chain of causation or make the loss remote or indirect; the Ordin- 
ance did not create any new liability but only quantified the 
damages ; and the fact that it did not exist at the time of the ex- 
plosion and could not have been in the contemplation of the 
parties was irrelevant for deciding the question of liability ; 

(ii) the plea of the defendants was not barred by the Ordin- 
nance inasmuch ag their cause of action against the plaintiffs 
was misconduct of the latter in the business of their agency, and 
this cause of action was completed by the averment that there 
was a duty or agreement to insure, that there was failure to per. 
form that duty and that the failure had caused damage to the 
defendants, and the quantum of the damages was not a part of 
the cause of action, 

Per PATANJALI SastRI J.—(i} The defendants’ inability to 
recover the full value of the goods from the Government under 
the Ordinance did not arise directly and naturally in the usual 
course of things from the plaintiffs’ failure to insure, but from 
independent and disconnected events, namely, the Government's 
scheme for compensation, embodied in the Ordinance, the agree- 
ment with the insurance companies regarding contribution and 
the consequent discrimination made by the Government between 
insured and uninsured goods. The Ordinance did not. displace 
the ordinary rules of law as to remoteness of damage or amend 
or abrogate any terms in the fire insurance policies and it was 
further difficulf to see how by virtue of an Ordinance passed 
some months after the explosion, the right to damages could be- 
come enlarged. The broad principle of restitutio in integrum upon 
which the assessment of the quantum, of damages is based can- 
not be carried to its utmost logical results but must be qualified 
by the rule of remoteness. 
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(iit} The bar under the Ordinance was not based upon the 
nature of the cause of action but upon the damage or loss being 
‘due to or in any way arising out of” the explosion and the 
claim of the defendants was clearly barred. In any event the 
defendants cannot be allowed to claim that the logs of the goods 
was explosion damage so as to bring the case under g. 14 and at 
the same time contend that the loss was not due to or did not in 
any way arise out of the explosion in order to avoid the bar 
under s. 18, 

In ve an Arbitration between Polemis and Another and Furness 
Withy & Co. Lid. [1921] 3 K.B. 560, Weld-Blundell v. Stephens 
[1920] A.C. 983, Monarch Steamship Co. Ltd. v. Kurlshamns 
Oljefabriker {1949] A.C. 196, Hadley v. Baxendale (9 Ex. 341), 
Livingstone vy. Rawyards Coal Co. (1880) 5 App. Cas. 25, British 
Westinghouse Electric and Manufacturing Co. Lid- v. Underwood 
Electric Railways Co.. London {1919} A.C. 678, Liesbosch (owners) 
v. Edison (owners) [19838] A.C. 449, Smith Hogg € Co. Lid. v. 
Black Sea and Baltic General Insurance Co, Ltd. [1940] A.C. 997, 
Standard Oil Co. of New York v- Clan Line Steamers Lid. [1924] 
A.C. 100 referred to. : 

APPELLATE JURISDICTION: Civil Appeal No. 71 of 
i49. * | 

Appeal from a judgment and decree of the High 
Court of Judicature at Bombay dated Lith April, 
1947, (Sir Leonard Stone C.J. and Chagla J.) in 
Appeal No. 39 of 1946 reversing the judgment and 
decree of Bhagwati J., dated 27th March, 1946, in 
Civil Suit No. 1373 of 1944 of the said High Court in 
its Original Jurisdiction. 

Rang Behari Lal (Rajeswar Nath Nigam, with him) 
for the appellants. 

M.C. Setaluad (Ram Ditta Mal and B. Sen, with 
him) for the respondents. 


1950. December 21. The Court delivered judgment 
as follows :— 


Kania C.J.—This is anappeal from a judgment of 
the High Court at Bombay. Although the record is 
heavy and many points were argued in the trial court 
and in the court of appeal at Bombay, the important 
point argued before us is only one, 

The appellants (plaintiffs) are a firm of commission 
agents in Bombay. The respondents (defendants) 
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were their constituents. Accounts between the 
parties in respect of their dealings were made up and 
settled up to the 30th of October, 1943. Piecegoods 
and yarn continued to be purchased and consigned by 
the plaintiffs to the defendants’ joint family firm 
thereafter. One bale of piecegoods was purchased and 
despatched in November, 1943. In January, 1944, 
restrictions were imposed against the consignment of 
piecegoods and/or yarn outside Bombay by rail with- 
out obtaining the necessary previous permit from the 
Textile Commissioner at Bombay. On or about the 
6th February, 1944, Mohanlal of the defendants’ joint 
family firm came to Bombay and the plaintiffs pur- 
chased on their behalf 278 bales of piecegoods. Ninety. 
four out of those were despatched according to the 
defendants’ instructions. The plaintiffs, according to 
the defendants’ instructions, applied for and obtained 
permit to consign several more bales. Onthe permits 
being issued they were despatched on 14th February, 
1944, to destinations given by the defendants. . On the 
10th April, 1944, the plaititiffs, after obtaining the 
necessary permits, despatched more bales as directed 
by the defendants. The dispute between the parties 
relates to the remaining 92 bales which were stored 
in godown No. 424, Baroda Street, Argyle Road, 
Bombay, pending the receipt of permit for consigning 
the same. 

On the 14th April, 1944, there occurred a big explo- 
sion in the Bombay harbour which destroyed several] 
immovable properties and godowns with moveable pro- 
perty covering a large area near theport. Fires were 
caused by the explosion and they also caused considera- 
ble destruction of moveable and immoveable properties. 
These 92 bales purchased by the plaintiffs on account 
of the defendants were also destroyed either by the 
fire or the explosion. The plaintiffs filed a suit to 
recover the price of these 92 bales from the defendants 
on the ground of the agent's right to indemnity. The 
defendants contended that the plaintiffs were their 
pucca adatiyas, that the property in the goods did not 
pass to them and that they were not liable for the price 


&— 
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till delivery of the goods was given tothem. In the 
alternative, in para. 4 of their written statement, they 
pleaded that when Mohanlal of the defendants’ firm 
was in Bombay and the plaintiffs stated that the goods 
could not be railed until permits were obtained 7it was 
agreed between the plaintiffs and the defendants that 
the defendants were to pay annas four per bale per 
month to the plaintiffs for insurance charges and the 
goods were thus to remain insured till despatched 
according to their instructions. In paragraph 21 of 
their written statement, they contended that if their 
plea that the plaintiffs were pucca adatiyas was not 
accepted and the plaintifis were held to be their 
commission agents, the plaintiffs were guilty of 
negligence and misconduct in the business of agency, 
as in spite of specific instructions and agreement they 
had failed to insure the goods. They contended that 
owing to this negligence and misconduct the plaintiffs 
were not entitled to the indemnity claimed. In the 
alternative they contended that the plaintiffs were 
liable to make good the loss caused to the defendants 


‘by their failure to insure the said bales. They con- 


tended that they were entitled to set off this loss 
against the claim for the price. They also counter- 
claimed the same amount if their set-off was not 
allowed, On these pleadings the parties went to a 
hearing. Issue 10 covered the defendants’ plea about 
the plaintiffs’ negligence and misconduct in not insur- 
ing the 92 bales and the counter-claim arising there- 
from.’ 

Numerous witnesses were called before the trial 
court and the learned judge after considering their 
demeanour and hearing their evidence came to the 
conclusion that the plaintiffs’ witnesses were unreliable, 
except when they were corroborated by documentary 
evidence. He also disbelieved the defendants’ evi- 
dence. He held that the agreement to insure the goods 
was not proved and passed a decree in favour of the 
plaintiffs. On appeal, differing from the view of the 
trial court, the appeal court held that instructions 
were given by Mohanlal to insure the goods and that 
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the agreement was proved. In thus differing from the 
trial court’s decision, they accepted the well-recognised 
principle to give full weight to the trial judge’s obser. 
vations about the witness. They however found that on 
the dotuments the view of the learned trial judge was 
not correct. In doing so, they principally relied on state. 
ments of account sent by the plaintiffs to the defend- 
ants in respect of bales purchased in February, 1944, 
and despatched by them out of the lot of 278 bales 
previously and where the plaintiffs had charged the 
defendants insurance premia at the rates mentioned in 
the defendants’ written statement. They rejected the 
plaintiffs’ explanation, which was accepted by the 
trial judge, that these entries were foolishly made out 
of cupidity by the plaintiffs. . 

After a brief discussion in which this point was 
haltingly urged before us, the learned counsel for the 
plaintiffs did not very properly dispute this conclusion 
of the appeal court. In our opinion, the finding of the 
appeal court, having regard to the documents, was 
correct. 

That left for decision the important question of 
damages ‘to which the respondents were entitled. 
Before the appellate court in Bombay, it was conceded 
by the respondents’ counsel that the insurance which 
was to be effected by the appellants under the agree- 
ment was on the usual terms of fire insurance policies 
prevalent in Bombay. Clause 7 of that form of 
policy, inter alta, provided as follows :— 

‘‘Unless otherwise expressly stated inthe policy, 
this insurance does not cover...... 

(h) any loss or damage occasioned by or through or 
in consequence of explosion but loss or damage by 
explosion of gas used for illuminating or domestic 
purposes in a building in which gas is not generated 
and which does not form part of any gaswork will be 
deemed to be lost by fire within the meaning of this 
policy.” 

The appellants urged that granting that they were 
in default and had committed a breach of duty in not 


~ir 
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insuring the goods according to the instructions or the 
agreement, the respondents could not recover anything 
from them due to damage arising from the explosion, 
because the policy of fire insurance, if taken out, would 
not have given to the respondents the money claimed 
by them. For this purpose they relied on a statement 


_ nm Mayne on Damages, {11th Ed.) at page 592, as 


follows :— 

‘* Therefore if an agent is ordered to procure a policy 
of insurance for his principal and neglects to do it, and 
yet the policy, if procured, would not have entitled the 
principal, in the events which have happened, to 
recover the loss or damage, the agent may avail 
himself of that as a complete defence.” 

In the present case, after the explosion considerable 
discussion about the liability of the insurance com- 
panies under their policies of fire insurance and the 
liability of Government for alleged negligence in 
unloading high explosives from a ship on the docks 
appears to have taken place. On the Ist of July, 1944, 
the Governor-General promulgated the Bombay Explo- 
sion (Compensation) Ordinance, 1944. The preamble 
to that Ordinance runs as follows :— 

‘Whereas an emergency has arisen which makes it 
necessary to provide for and regulate the payment of 
compensation for......damage to property due to, or 
arising out of, the explosions and fires which occurred 
in the Bombay Docks on the 14th April, 1944, to 
restrict litigation in connection with the said 
explosions and fires and to make certain other pro- 
visions in connection therewith.” 

The other relevant provisions may be also noticed 
at this stage. Uninsured property was defined to mean 
property which was not covered whether wholly or 
partially by any policy of fire, marine or miscellaneous 
Insurance at the time of the explosion. After providing 
for the procedure according to which compensation 
may be claimed and dealt with by the Claims Com- 
mittee to be set up under the Ordinance and an appeal 
and review from their decision, section 14 provided as 
follows ;— 


126 


1950 
Pannalal 
Jankidas 

¥. 
Mohanlal and 
Another, 


Kania C J. 


1950 
Pannalal 
Jankidas 
v. 
Mohanlal and 
Another. 


Kania C. J. 


986 SUPREME COURT REPORTS _ [1950] 


14. “Subject to the provisions of this Ordinance, 
there shall be paid by the Central Government com- 
pensation for explosion damage to property being 

(a) damage caused by fire to property insured 
whether wholly or partially at the time of the explosion 
against fire undera policy (other than a policy of 
marine insurance) covering fire risk, or damage caused 
by blast without fire intervening to property insured 
whether wholly or partially at the time of the explosion 
under a policy (other than a policy of marine insurance) 
covering fire and explosion risks, of an amount equal 
to the proved loss, or 

(b) damage caused by blast without fire inter- 
vening to property insured whether wholly or partially 
at the time of the explosion against fire under a policy 
(other than a policy of marine insurance) covering fire 
risk but not explosion risk, of an amount equal to 
874 per centum of the proved loss, to the holder of the 
policy of insurance covering the damaged property, or 
if he is deceased, to his legal representatives. 

Section 15 provided for contribution by the insurers 
towards the payment of amounts to be paid under 
the Ordinance. Section 18 of the Ordinance runs as 
follows :— 

18. (1) Nothing in this Ordinance shall prevent the 
recovery of compensation for death or personal injury 
under the Workmen’s Compensation Act, 1923 (VIII 
of 1923), or under any policy of life insurance or 
against personal accident or under any other contract 
or scheme providing for the payment of compensation 
for death or personal injury, or for damage to pro- 
perty under any policy of marine or miscellaneous 
insurance. 

(2) Save as provided in sub-section (1), no person 
shall have, or be deemed ever to have had, otherwise 
than under this Ordinance any right whether in contract 
or in tort or otherwise to any compensation or damages 
for any death, personal injury or damage to or loss of 
any property, rights or interests, due to or inany way 
arising out of the explosion; and no suit or other 
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legal proceedings for any such compensation or 
damages shall, save as aforesaid, be maintainable in 
any Court against the Crown or the Trustees of the 
Port of Bombay or the Municipal Corporation of the 
City of Bombay or against any servants or agents of 
the Crown or of the said Trustees or Municipal Corpo- 
ration or againt any other person whomsoever; and 
no act or omission which caused or contributed to the 
explosion shall be deemed to have been done or 
omitted to be done otherwise than lawfully. 


(3) No suit, prosecution or other legal proceeding 
whatsoever shall lie against any person for anything 
in good faith done or ordered to be done in combating 
or mitigating the effects of the explosion, or for any- 
thing in good faith done or intended to be done in 


pursuance of this Ordinance or any rules or orders 


made thereunder.”’ 


It is common ground that in respect of uninsured 
merchandise fifty per cent. compensation was to be 
paid under the Ordinance. The appellants have 


recovered that amount and have now agreed to give- 


credit of the same to the respondents. The dispute 
is in respect of the remaining fifty per cent. It is 
not disputed that if the goods had been insured, under 
section 14 of the Ordinance, full compensation would 
have been recovered by the appellants and become 
payable to the respondents. 


The appellants’ contention is two-fold. Firstly, 
that if they had insured the goods the ordinary fire 
insurance policy would not have covered the risk and 
therefore although they had committed a breach of the 
agreement or been negligent in their duty as agents, 
they were not liable to pay anything more to the res- 
pondents. Inthe alternative it was argued on their 
behalf that the intervention of Government in passing 
this Ordinance could not increase or add to the liabi- 
lity of the appellants for the breach of contract or 
breach of duty and therefore they were not liable 
to pay the compensation which would have been 
receivable by the respondents if the goods had been 
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insured. The second contention is that the counter- 
claim of the respondents is barred under section 18 (2) 
of the Ordinance. In the Indian Contract Act, sections 
211 and 212 provide for the consequences of an agent 
acting otherwise than according to his duty towards 
the principal. Under section 211 when an agent con- 
ducts the business of the principal otherwise than 
according to the directions given by the principal, if 
any loss be sustained he must make it good to his 
principal and if any profit accrues he must account for 
it. In Smith v. Lascelles('), it was held that if an agent 
was instructed to insure goods and neglected to do so 
he was liable to the principal for their value in the 
event oftheir being lost. Section 212 of the Indian 
Contract Act provides as follows :—~ 


« An agent is always bound to act with reasonable 
diligence and use such skill as he possesses ; to make 
compensation to his principal in respect of the direct 
consequences-of his own neglect, want of skill or mis- 
conduct, but not in respect of loss or damage which 
are indirectly or remotely caused by such neglect, 
want of skill or misconduct.” 


These sections make it clear that in case of the agent’s 
negligence he is liable to make good the damage 
directly arising from his neglect but not indirectly or 
remotely caused by such neglect or misconduct. The 
question therefore is whether in the present case the 
claim of the respondents based on the neglect or mis- 
conduct can be stated to bea direct consequence of 
such neglect or misconduct or is only indirectly or 
remotely caused by such neglect. 


Two positions can be visualized as arising from the 
appellants’ neglect in this case. The appellants could 
be treated either as insurers themselves or can be con- 
sidered as having agreed to cause the goods insured by 
arecognised insurance company on the usual fire 
insurance policy terms. In Tickel v. Short(*), the Lord 
Chancellor shortly stated the proposition of law in 
these terms :—‘‘ The rule of equity is, that if an order 

(1) (1788) 2 TLR, 187. (2) 9 Ves. Sen, 289, 
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is sent bya principal to a factor tomake an insurance; 
and he charges his principal, asif it was made; if he 
never in fact has made that insurance, he is considered 
as the insurer himself.” If therefore, as in the present 
case, the appellants were given instructions to insure 
the goods and they charged the respondents as if they 
had insured the goods, the law would throw upon 
them the liability of an insurer as if they stood in the 
position of insurers, z.e., the Court will then be entitled 
in equity to proceed on the footing as if an insurance 
had been effected by the appellants and the goods 
stood covered under a fire insurance policy. Whatever 


consequences follow from that position must be’ 


accepted and enforced in a court of equity against the 
appellants. Proceeding on that line of reasoning under 
section 14 of the Ordinance the only thing which is 
required to be considered is whether the goods were 
covered by a fire insurance policy. The terms of the 
policy are immaterial. If, therefore, the appellants are 
considered as having insured. the goods and are pre- 
cluded from saying that the goods were not covered 
by a fire insurance policy, the loss arising from the 
fact that the goods were not so covered is a direct 
consequence of their neglect and they must make it 
good. That will make them liable to pay what was 
claimed by the respondents, 

If, however, it is considered that they were not them- 
selves insurers but that they had agreed only to keep 
the goods insured under a policy of insurance of a 
recognised insurance company on the usual fire insur- 
ance policy terms, the question is whether the damages 
claimed by the respondents directly flow from their 
neglect of duty innot being able to produce such a fire 
insurance policy. Our attention has been drawn to an 
instructive judgment which makes the distinction 
between direct and remote damages clear. In In Re An 
Arbitration between Polemis & another and Furness 
Withy & Co. Ltd.(') there is a discussion on this point 
in the judgment of Banks L.J. He drew attention to 
the observations of Lord Sumner in Weld-Blundell v. 

(1) [1921] 8 K.B. 560, 
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Stephens (1), who observed as follows:—‘‘ What are 
natural, probable and necessary consequences ? Every- 
thing that happens, happens in the order of natureand 
is therefore natural. Nothing that happens by the 
free choice ofa thinking man is necessary except in 
the sense of pre-destination. To speak of probable 
consequences is to throw everything upon the jury. It 
is tautologous to speak of effective cause or to say that 
damages too remote from the cause are irrecoverable, 
for an effective cause is simply that which causes, and 
in law, what is ineffective or too remote is not a cause 
at all. I still venture to think that direct causeis the 


“Dest EXpPression...ci sce saueveree What a defendant ought 


to have anticipated as a reasonable man is material 
when the question is whether or not he was guilty of 


‘negligence, that is, of want of due care according to 


the circumstances, This however goes to culpability, 
not to compensation.”” Banks L.J., after noticing 
the above observations, stated as follows :—‘* Under 
these circumstances I consider that it is immaterial 
that the causing of the spark by the falling of the 
plank could not have been reasonably anticipated. 
The appellants’ junior counsel sought to draw a dis- 
tinction between the anticipation of the extent of 
damage fesulting from a negligent act, and the anti- 
cipation of the type of damage resulting from such 
AD, ACE caveiisinses I do not think that the distinction can 
be admitted. Given the breach of duty which consti- 
tutes the negligence, and given the damage as a direct 
result of that negligence, the anticipations of the person 
whose negligent act has produced the damage appear 
to me to be irrelevant,”’ 

The question of what is remoteness of damages in a 
case of negligence has been reviewed in detail in a recent 
decision of the House of Lordsin Monarch Steamship 
Co. Ltd. v. Karlshamns Oljefabriker(*), In that case 
the question arose in respect of damages due to 
the late delivery of goods shipped for a port in Sweden, 
but which ship, owing to its unseaworthiness, was 
delayed in its voyage and owing to the outbreak of war 

(1) [1920] A.C. 983-984. (2) £1949] A.C, 196, 
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under orders of the British Admiralty, was directed 
not to proceed to the Swedish port but ordered to dis- 
charge the cargo at Glasgow. The assignees of the bills 
of lading from the shippers had to forward the goods in 
neutral ships chartered for the purpose to the Swedish 
‘port. A war risks clause in the charterparty exonera- 
ted the owners of the vessel in the event of compliance 
with any orders given by the government of the 
nation under whose flag the ship sailed, as to des- 
tination delivery or otherwise. The holders of the 
bills of lading claimed the re-transport charges 
from Glasgow to the Swedish port. It was con- 
tended that these damages were too remote. The 
House of Lords rejected the contention. In the 
speech of Lord Wright most of the relevant authorities 
have been reviewed and the ratio decidendi has been 
set out. In Hadley v. Baxendale (') Alderson B., 
giving the judgment of the Court, thought that the 
proper rule in sucha case consisted of two alternatives. 
He said: ‘Where two parties have made a contract 
which one of them has broken the damages which the 
other party ought to receive in respect of such breach 
of contract should be such as may fairly and reason- 
ably be considered either. arising naturally, i.e., 
according to the usual course of things, from such 
breach of contract itself, oy such as may reasonably 
be supposed to have been in the contemplation of both 
parties at the time they made the contract, as the 
probable result of the breach of it.”’ In the opinion of 
Lord Wright this in truth gives effect to the broad 
general rule of the law of damages that a party injured 
by the other party’s breach of contract ‘‘is entitled to 
such money compensation as will put him in the posi- 
tion In which he would have been but for the breach.”’ 
This rule was stated by Lord Blackburn in Livingstone 
v. Rawyards Coal Co. (*) as follows:—‘Where any 
injury is to be compensated by damages, in settling 
the sum of money to be given for reparation of damages 
you should as nearly as possible get at that sum of 
money which will put the party who has been injured, 


(1) 9 Ex, 34], (2) (1880) 5 App. Cas, 25, 39, 
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or who has suffered, in the same position as he would 
have been in if he had not sustained the wrong for which 
he is now getting his compensation or reparation.” 
The rule stated by Alderson B. has consistently been 
accepted as correct; the only difficulty has been in - 
applying it. The distinction drawn is between damages 
arising naturally (which means in the normal course 
of things) and cases where there were special and ex- 
traordinary circumstances beyond the reasonable pre- 
vision of the parties. The distinction between these 
types is usually described in English Law as that 
between general and special damages; the latter are 
such that if they are not communicated it would not 
be fair or reasonable to hold the defendant responsible 
for losses which he could not be taken to contemplate 
as likely to result from his breach of contract. Viscount 
Haldane L. C. in The British Westinghouse Electric & 
Manufacturing Co. Lid. v. The Underground Electric 
Railways Co. of London ("), on the question of damages 
said :—In some of the cases there are eXpressions as 
to the principles governing the measure of general 
damages which at first sight seem difficult to harmonize. 
The apparent discrepancies are, however, mainly 
due to the varying nature of the particular questions 
submitted for decision. The quantum of damage is a 
question of fact, and the only guidance the law can 
give is to lay down general principles which afford at 
times but scanty assistance in dealing with particular 
cases. The Judges who give guidance to juries in 
these cases have necessarily to look at their special 
character, and to mould, for the purposes of different 
kinds of claim, the expression of the general principles 
which apply to them and this is apt to give rise to an 
appearance of ambiguity...[t was necessary to balance 
loss and gain and no simple solution was possible.” 
The House of Lords in Liesbosch (Owners) v. Edison 
(Owners) (?) has stated at page 463 that it is im. 
possible to lay down any universal formula. The 
dominant rule of law is the principle of restitutio in 
integrum and subsidiary rules can only be justified if 
jl) [1912] A,C. 678, 689, (2} [1933] A.O, 449, 
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they give effect to that rule, (The italics are mine). In 
Smith, Hoge & Co. Lid. v. Black Sea & Baltic General 
Insurance Co, Ltd. (?), the loss of a vessel occurred 
through the negligence of the master operating 
on conditions of unseaworthiness existing since 
the commencement of the voyage. The loss was 
held to be caused by the breach of the 
warranty of seaworthiness and recoverable accord- 
ingly. There was an exception of negligence, At 
page 1005 in the judgment of that case it is stated 
“no distinction could be drawn between cases where 
the negligent conduct of the master is a cause and cases 
where any other cause, such as perils of the sea, isa 
co-operating cause, A negligent act isas much a 
co-operating cause if itis a causeat all, asan act which 
is not negligent.” . What was then being emphasized 
was that a voluntary act (negligent or not) of ahuman 
agent is not generally an independent or new cause for 
this purpose which breaks the chain of causation, as it 
is called, so as to exclude from consideration the causal 
effect of the unseaworthiness. In that case it was 
held that the unseaworthiness created in the vessel 
instability which, combined with negligence of the 
master, caused the loss. No new law was laid down in 
that case. Similarly in The Standard Oil Co. of New 
York v. Clan Line Steamers Ltd.(*), the vessel capsized 
because the master not being instructed by his owners 
as to the peculiarities of a turret ship, so handled her 
that she capsized. ‘That loss was immediately due to 
perils of the sea which overwhelmed her when she 
capsized, liability for which was excepted, but the 
dominant cause was her unseaworthiness in that her 
master, though otherwise efficient, was inefficient in 
not being aware of the special danger. In general, all 
the authorities are in agreement in this respect and 
embody the same rule. The shipowner, of course, under 
the familiar general rule, is debarred by his breach of 
duty from relying on the specific exception. Though 
he would not be liable for the consequences caused by 
the specific excepted peril or the accident alone if he 
{i} (1940) A.o. 997, (2) {19241 A.C. 100. 
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were not in default, though the unseaworthincss existing 
at the commencement of the voyage might not be 
operative or known until the time when the accident 
occurs, yet then the breach of the warranty operates 
directly asa cause and, indeed, a dominant cause. 
Causation in law does not depend on remoteness or 
immediacy in time,” These observations meet the 
appellants’ contention about the Government Ordin- 
ance intervening to fix the damages. They show that 
such intervention does not break the chain of causation, 
nor does it make the loss, 7.e., damages, remote. 
The statement of law in Mayne on Damages quoted 
above, only reproduces the principle of law stated 
by Lord Blackburn in Livingstone v. Rawyards Coal 
Company('). 

Bearing in mind this state of the law itappears clear 
that in the present case it was the duty of the appel- 
lants to insure the goods, as they had agreed to do. 
Once misconduct is admitted or proved, the fact that 
the Ordinance did not exist and could not have been in 
the contemplation of the parties is irrelevant for 
deciding the question of liability. The liability was 
incurred by reason of the breach of their duty and the 
appellants made themselves liable to pay damages. 
The measure of damages was the loss suffered by the 
respondents on account of the goods not being insured. 
The next point to be decided is what difference the 
promulgation of the Ordinance makes in the liability 
of the appellants. The relevant provisions are noted 
above. The scheme of the Ordinance clearly is, as 
stated in the preamble, to provide for and regulate the 
payment of compensation and to prevent litigation, 
amongst other things. It is thus a comprehensive 
legislation which replaces the rights of parties either 
under the policy of insurance against insurance com. 
panies, or on the ground of negligence against Govern- 
ment by the owners of the goods, as also claims by 
insurance companies against Government. The validity 
of this legislation is not challenged. Section 18 gives 
it a retrospective effect. Therefore the Ordinance only 

(1) (1880) 6 App. Cas. 25, 
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substitutes a new basis for assessing compensation for 
the ordinary basis for assessing unliquidated damages. 
The compensation under the Ordinance is payable on 
proof of the existence of a fire insurance policy irre- 
spective of the terms of the policy. The non recovery 
of half the amount of the respondents’ claim from the 
Government under the Ordinance because of the absence 
of a fire insurance policy, thus directly arises from the 
neglect of the appellants to insure the goods, as they 
had been instructed to do or agreed to do and which in 
fact they represented that they had done. In our 
opinion, these are not indirect or remote damages. 
The contention that under the policy of insurance 
the assured could not have recovered anything for loss 
caused by the fire due to explosion cannot be accepted. 
Firstly, this contention of the assured’s inability to 
receive any compensation because of clause 7 of the 
form of common policy was not raised in the trial court. 
No issue was raised in respect thereof and no arguments 
in support or against it were heard. It was suggested 
for the first time, as appears from the judgment of 
Chagla J., in the court of appeal. The assumption 
that because of clause 7 of the policy no insurance 
company would have paid the Joss cannot be assumed 
to be necessarily and unquestionably sound and in 
view of the terms of the Ordinance not capable of 
being determined, There appears no reason under the 
circumstances to proceed as if an adverse decision on 
the interpretation of the policy had been given against 
the respondents and to hold the appellants free from 
liability for not recovering half the value of the goods 
which could have been recovered if the goods had been 
insured (irrespective of the terms on which the policy 
stood) as agreed to bedone by them. I do not think 
when the relations between the parties are of a princi. 
pal and an agent and the agent is found to have com- 
mitted a breach of his duty, it is correct to takea 
nafrow view of the situation. The agent chose to 
gamble in not insuring the goods and desired to charge 
the agreed premia, on the footing that the goods were 
covered by insurance. If so, he must take the 
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consequences of his default. The argument that their 
liability as an agent who had agreed to insure should 
be ascertained as on the date of the explosion is no 
answer to the claim of the respondents. The position 
would be this. Assuming that the appellants had 
insured the goods on the terms of the usual fire 
insurance policy, the respondents could ask them 
either to assign the policy to the respondents or to 
filea suit against the insurance company contending 
that the fire, and not the explosion, was the cause of 
the loss and was covered by the policy of insurance. 
Before the Court could decide the rights of the parties, 
the Ordinance promulgated by the Governor-General 
prevented the decision of the dispute, but the Govern- 
ment undertook to pay the loss on the footing that the 
policy covered the risk. The misconduct gave rise to 
the liability to make good the damage and to put the 
respondents in the same position in which they would 
have been if their goods had beeen insured. 

On behalf of the appellants it was urged that because 
of the Government intervention in issuing the Ordin- 
ance they were sought to be made liable under a new 
liability. Their liability has been and exists on the 
basis that a fire insurance policy existed, as they were 
instructed to insure the goods and which they repre- 
sented they had done. The liability arises not because 
of the Ordinance but because of the breach of their 
duty in failing toinsure, which has taken place apart 
from the Ordinance and which is not affected by the 
Ordinance. The utmost that they could urge is that 
the extent of their liability arising from their miscon- 
duct was not anticipated by them when they agreed to 
perform their duty. That however is no defence in law 
if the damages directly flow from the breach of duty. 
The Ordinance only quantifies the damages instead of 
leaving the unliquidated damages to be assessed in 
the usual way. ‘The Ordinance lays down the yard- 
stick for fixing the damages under different circum- 
stances, which cover all alternative situations, and the 
liability for failure to insure must now be measured 
by the new basis. It does not create any new liability. 
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The appellants’ contention on this point therefore must 
be rejected. 

The only other point urged before us was based 
on the construction of section 18 of the Ordinance. 
It was argued on behalf of the appellants that 
apart from what could be recovered under clause 
(1) of section 18, the Ordinance extinguished all 
right, whether in contract or tort or otherwise, 
to any compensation or damage for loss of any property 
due to, or in any way arising out of, the explosion and 
provided that no suit or other legal proceedings for 
any such compensation or damages shall, save as 
aforesaid, be maintainable in any court against the 
Crown or against any other person whatsoever. It was 
urged that in establishing their claim, the respondents 
must plead the right to recover the amount due to 
explosion and that was barred under section 18 (2). 
In our opinion, this contention is unsound. The ap- 
pellants have filed this suit to recover the price of the 
goods on the ground of indemnity. The respondents’ 
answer is that the appellants are not entitled to the 
indemnity because they are guilty of a breach of duty 
in the business of the agency. They contend that they 
would be liable to pay for the goods only if the appel- 
lants give them the goods or deliver the same according 
to their instructions. They counterclaim that if the 
appellants are unable to give them the goods, they must 
pay them the value thereof. The appellants plead by 
way of defence to the counterclaim that the goods 
were destroyed without any neglect on their part by 
fire caused by the explosion and therefore they were 
not Jiable. The respondents’ rejoinder is that they 
had asked the appellants to insure the goods and if the 
appellants had not failed in their duty they would have 
reimbursed the respondents. The appellants then plead 
that even if they had insured the goods the respondents 
could not have recovered anything from the insurance 
companies. It is in reply to this contention that the 
respondents say that the appellants’ liability to 
recover money from the insurance company on the 
terms of the usual fire insurance policy is irrelevant 
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1950 because they could have recovered the money if they 
Poe had insured in fact, irrespective of the terms of the 
bes policy, under the Ordinance, The respondents are not 


rv. thus claiming to recover money from the appellants 
Mohanlal and Otherwise than under section 18 (1) of the Ordinance. 
Another, Their cause of action is the misconduct of the agent in 
ra the business of agency and is quite different. It is not 
KaniaC-J- for compensation arising from explosion. 

It was argued that damages formed part of the 
cause of action of the respondents in framing the 
counterclaim and therefore section 18 (2) stood in the 
way of the respondents. The contention is unsound 
because the cause of action is completed by the aver. 
ment that there wasa duty or agreement to insure, 
that there wasa failure to perform that duty, that loss 
had occasioned to the respondents because of the 
failure to perform the duty and the appellants were 
therefore liable for the breach of the duty. The 
quantum of damages is nota part of the cause of action. 
It is a matter to be ascertained by the court according 
to well laid down principles of law. 

The result is that the appeal fails and is dismissed 
with costs. 


Patanjali PATANJALI SASTRI J.—I regret Iam unable to agree 

SastriJ. with the judgment just delivered by my Lord which I 
have had an opportunity of reading. As the facts of 
the case have been fully stated in that judgment it is 
unnecessary to re-state them here. 

The main question arising for determination is what 
damages are the appellants liable to pay to the res- 
pondents for their failure to insure the respondents’ 
goods which were destroyed by fire caused by the big 
explosions which occurred in the Bombay Docks on 
14th April, 1944? The goods had been purchased by 
the appellants in Bombay as the commission agents of 
the respondents and were left in their godowns pend. 
ing their despatch to the respondents’ place of busi- 
ness. Jt was found by the appellate bench of the 
Court below that the appellants had agreed to keep 
the goods insured against fire while in their custody 
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and had debited the respondents in their books with 
the insurance charges, A suggestion was made in the 
course of the arguments before us that the appellants 
agreed to be the insurers themselves, but the findings 
of the appellate bench leave no room for doubt that 
all that the appellants agreed todo was to procure a 
policy of fire insurance in the ordinary or common 
form and subject to the conditions usually stipulated 
in that form of policy. This is also made clear by the 
concession of the respondents’ counsel in the court 
below that ‘he was only relying on the agreement to 
the extent that the insurance was to be effected 
against fire on an ordinary fire insurance policy’. It 
is common ground that one of the general conditions 
in that form of policy is that “it does not cover” among 
others any loss or damage occasioned by or through or 
in consequence of explosion”. Relying on that con- 
dition, it was contended for the appellants that even 
if they had effected an insurance on the goods accord- 
ing to the agreement, the loss of the goods by fire 
caused by the explosion would have been an excluded 
loss for which no damages could have been claimed 
from the insurer and that, therefore, the respondents 
would not be entitled to recover from the appellants 
anything more than nominal damages for failure to 
insure. This contention must, in my opinion, prevail. 
As pointed out by Mr. Mayne in his Treatise on 
Damages (p. 591, 11th Edition) ‘““When the agent can 
show that under no circumstances could any benefit to 
the principal have followed from obedience to his 
orders, and therefore that disobedience to them has 
produced no realinjury, the action will fail. There 
fore, if an agent 1s ordered to procure a policy of 
insurance for his principal, and neglects to do it, and 
yet the policy, if procured, would not have entitled 
the principal, in the events which have happened, to 
recover the loss or damage, the agent may avail him- 
self of that asa complete defence.” 


A complication, however, is introduced by an 
Ordinance promulgated by the Governor-General 
known as the Bombay Explosion (Compensation) 
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Ordinance (No. 32 of 1944) which came into force on 
Ist July, 1944. The preamble states ‘‘Whereas an 
emergency has arisen which makes it necessary to 
provide for and regulate the payment of compensation 
LOT ivcenecces damage to property due to, or arising out of, 
the explosions and fires which occurred in the Bombay 
Docks on 14th April, 1944, to restrict litigation in con- 
nection with the said explosions...... ”. By section 2 
‘the explosion” is defined as meaning “‘the explosions 
which occurred in the Bombay Docks on 14th April, 
1944, and the fires which ensued therefrom.’”’ An “ex- 
plosion damage”’ is defined as ‘‘damage which occurred, 
whether accidentally cr not, as the direct result of 
the explosion...” “Uninsured property’’ means ‘‘pro- 
perty which was not covered whether wholly or parti- 
ally by any policy of fire, marine or miscellaneous 
insurance at the time of the explosion.’’ Section 14, 
so far as it is material here, provides that ‘‘ there shall 
be paid by the Central Government compensation for ex- 
plosion damage to property, being damage caused by fire 
to property insured whether wholly or partially at the 
time of the explosion against fire under a policy cover- 
ing fire risk...of an amount equal to the proved loss.” 
Section 15 provides for contribution to Government by 
insurance companies. Section 16 provides for compen. 
sation for such damage to uninsured property on a 
certain scale mentioned in that section. Section 18(2) 
enacts, subject to certain exceptions not material here, 
“no person shall have, or be deemed ever to have had, 
otherwise than under this Ordinance any right, whether 
in contract or in tort or otherwise to any compensation 
or damages for any...or damages to or loss of any pro- 
perty, rights or interests, due to or in any way arising 
out of the explosion ; and no suit or other legal proceed- 
ings for any such compensation or damages shall, save 
as aforesaid, be maintainable in any court against the 
Crown...or against any servants or agents of the Crown 
Of against any other person whomsoever ; and no act 
or omission which caused or contributed to the explo- 
sion shail be deemed to have been done or omitted to 
be done otherwise than lawfully.” 
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It is admitted that the appellants recovered from the 
Central Government under section 16 nearly one-half 
of the value of the goods destroyed by fire while in 
their custody as compensation for the loss of the res- 
pondents’ goods and have given credit to the 
respondents in their accounts for the amount thus 
received. The dispute now relates to the respondents’ 
claim to the balance of the value of the goods as 
damages for the appellants’ failure to keep them 
insured according to the agreement between the parties 
as the full value of the goods could have been obtained 
from the Government under section 14 without regard 
to any excepted risk if only they had been insured 
against fire. The scheme of the Ordinance appears to be 
that the Government, instead of having probably to 
fight out numerous law suits for compensation for loss 
or damage to property based upon alleged negligence 
of their officers in having allowed the explosion to take 
place, undertook to pay an amount equal to the “proved 
loss’’ in cases of loss or damage to goods which had 
been insured against fire, etc. and smaller amounts for 
loss or damage to uninsured goods, putting an end, at 
the same time, to all rights to compensation or damages 
arising out of the explosion, and barring all suits or 
legal proceedings for the same. 

On the basis of these provisions it was contended 
on behalf of the respondents that the appellants, by 
reason of their failure to keep the goods insured, 
were liable under the Jaw to place the respondents, who 
had suffered the loss, in the same position as if the 
appellants had performed their agreement or carried 
out the instructions of the respondents. Learned coun- 
sel for the respondents based the claim on the neglect 
of duty on the part of the appellants as commission 
agents in carrying out the instructions of their princi- 
pals, and relied on the provisions of section 212 of the 
Indian Contract Act, which provides, inter alia, that 
an agent is bound ‘‘to make compensation to his 
principal in respect of the direct consequence of his 
own neglect, want of skill or misconduct, but not in res- 
pect of loss or damage which are indirectly or remotely 
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caused by such neglect, want of skill or miscon- 
duct.’” On the other hand, it was urged on behalf of 
the appellants that the questionhad to be determined 
on the basis of a breach of contract for the consequences 
of which provision is made in section 73 of the Indian 
Contract Act. That section says that ‘‘when a contract 
has been broken, the party who suffers by such breach 
is entitled to receive, from the party who has 
broken the contract, compensation for any loss or 
damage caused to him thereby, which naturally arose 
in the usual course of things from such breach, or which 
the parties knew, when they made the contract, to be 
likely to result from the breach of it. Such compensation 
is not to be given for any remote or indirect loss or 
damage sustained by reason of the breach.” I do not 
think that it makes much difference, so far as the 
assessment of general damages is concerned, whether 
the default of the appellants is treated as a breach of 
contract between two contracting parties or a neglect of 
duty by agents in failing to carry out the instructions 
of their principal, Although the Indian Contract Act 
makes separate provisions for the consequences in each 
case, the rule laid down as to measure of damages is the 
same, namely, the party in breach must make compen- 
sation in respect of the direct consequences flowing 
from the breach and not in respect of loss or damage 
indirectly or remotely caused, which is also the rule in 
English common law. The rule is based on the broad 
principle of restttutco 1m imtegrum, that is to say, 
that the party who has suffered the loss should be 
placed in the same position, as far as compensation in 
money can do it, as if the party in breach had per- 
formed his contract or fulfilled his duty. That principle 
was once carried to its utmost logical, if grotesque, 
result asin anold English case to which Willes J. 
referred in British Columbia Saw-Mill Co. v. Nettle. 
ship('): ‘Where a man going to be married to an 
heiress, his horse having cast a shoe on the journey, 
employed a blacksmith who did the work so unskilfully 
that the horse was lamed, and the rider not having 
(4) LR, 8 C.P, 499, 5:8, 
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arrived in time the lady married another; and the 
blacksmith was held liable for the loss of the marriage.” 
And the learned Judge warned ‘“ We should inevitably 
fall into a similar absurdity untess we applied the rules 
of commonsense to restrict the extent of liability for 
the breach of a contract of this sort.”” The common- 
sense point of view was thus put by Lord Wright in 
Liesbosch, Dredger v. Edison S. S. (Owners)(') : “ The 
Jaw cannot take account of everything that follows a 
wrongful act; it regards some subsequent matters as 
outside the scope of its selection because ‘it were 
infinite for the law to judge the cause of causes,’ or 
consequence of consequences. Thus the loss of a ship 
by collision due to the other vessel’s sole fault may 
force the shipowner into bankruptcy and that again 
may involve his family in suffering, loss of education or 
opportunities in life, but no such loss could be recovered 
from the wrongdoer. In the varied web of affairs the 
law must abstract some consequences as relevant, not 
perhaps on grounds of pure logic but simply for 
practical reasons,’’ These considerations have led the 
courts to evolve the qualifying rules of remoteness 
subject to which alone the broad principle of vestitutio 
in integrum now finds its application. 

Applying these principles to the facts of the present 
case, what is the position? The respondents lost their 
goods by fires arising out of the explosion presumably 
due to the negligent conduct of the Government’s 
officers or servants at the docks. Even if the appellants 
had taken out a fire insurance policy in ordinary form 
it would not have covered the loss, for fire due tc 
explosion would be an excepted peril. So, the appellants’ 
failure keep the goods insured produced no direct 
consequence for which damages could in law be claimed. 
It is true enough to say that if the appellants had 
taken out a fire policy covering the goods, the 
respondents could have obtained the full value of the 
goods from the Government. But did the respondents’ 
inability to recover such full value from the Govern- 
ment arise directly or naturally in the usual course 


{1) [1998] A.C. 449, 
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of things out of the appellants’ failure to insure? 
I think not, since independent and disconnected 
events had to occur to produce the result, viz., the 
Government’s scheme of compensation embodied in the 
Ordinance, the agreement with the Insurance Com- 
panies regarding their contribution, and the consequent 
distinction made between insured and uninsured pro- 
perty in providing compensation for their loss. 
Suppose the fire was caused by an explosion due to 
the negligence of a private individual. The respond- 
ents would have their remedy by suing him for 
damages. But if he was insolvent, could the respond- 
ents’ inability to recover damages from him be.a direct 
and natural consequenceof the appellants’ failure to 
insure ? Surely not, for even if the appellants had in- 
sured the goods according to their agreement with the 
respondents, the latter would be in no better position. 
Here, the Government, presumably being satisfied, or 
at any rate apprehending, that the explosion was due 
to the negligence of their servants, got the Ordinance 
passed providing for payment of compensation by the 
Government on the terms stated therein and at the 
same time putting an end to all rights to recover com- 
pensation save as provided in the Ordinance and 
barring al] suits and other proceedings for that pur- 
pose. As any claim to compensation against the 
Government must be based upon the negligence of 
their servants, the Government took no note of excepted 
risks in insurance policies and undertook liability to 
pay full compensation in case of all insured property, 
doubtless because, under an arrangement with certain 
Insurance Companies the Government obtained a pro- 
portionate contribution as provided for in section 15, 
though on the hypothesis of their servants’ negligence 
their liability in law would be the same in respect of 
insured and uninsured property. If the Ordinance 
had provided for partial compensation in both cases, 
as it would probably have done if the Insurance 
Companies had not agreedto come into the scheme 
with their contributions, the respondents could have 
no claim to recover the balance from the appellants, 
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notwithstanding that the supposed direct causal con- 
nection between the appellants’ default and the 
respondents’ loss would still be there. The truth is 
there was no such connection and it was because of 
the provisions of the Ordinance which made a distinc- 
tion between insured and uninsured property in the 
matter of compensation for explosion damage, and 
barred rights and remedies under the general Jaw in 
relation thereto, that the respondents were unable to 
recover the balance of the value of their goods des. 
troyed by fire. But suchinability cannot be regarded 
as flowing naturally or directly from the appellants’ 
default. 

It was suggested that the provisions of the Ordi- 
nance must be taken to have displaced the ordinary 
rules of law as to remoteness of damage, as section 18 (2) 
extinguished, retrospectively from the date of the 
explosion, all rights and remedies under the general 
law for obtaining compensation for explosion damage 
and substituted the rights therein provided. The sub- 
stituted right to compensation, so far as the Govern- 
ment and insured property were concerned, was not 
subject to any restrictive conditions in the policies, and 
therefore, it was claimed, the measure of damages in 
this case must be determined irrespectively of the 
existence of the clause excluding ‘“‘explosion”’ from the 
scope of the common form of policy. The argument 
is, in my opinion, more ingenious than sound. The 
short answer to it is that the Ordinance did not pur- 
port to displace or supersede any rule of law as to mea- 
sure of damages or toamend or abrogate any terms in 
insurance policies. There is nothing in the Ordinance 
to indicate that the clause excepting explosion con- 
tained in the fire insurance policies issued in Bombay 
should be deemed to be null and void. As already 
stated, the Government, having accepted liability for 
explosion damage, were not really concerned with the 
restrictive conditions in the policies. Their liability 
did not arise out of such policies. In view of certain 
Insurance Companies having agreed to contribute a cer- 
fam proportion, the Government undertvok liability 
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to pay full compensation for loss of insured pro. 
perty regardless of the terms of insurance, which had 
no relevance to the liability which they assumed. To 
suggest, in such circumstances, that the clause except- 
ing explosion risk in all fire policies issued in common 
form in Bombay was legislatively abrogated is, in my 
opinion, extravagant and far-fetched. The respondents’ 
goods were destroyed when the explosion occurred on 
the 14th April, 1944, and on that date they 
could have recovered nothing except perhaps 
nominal damages for the appellants’ failure to insure 
the goods as they agreed to do. It is difficult 
to see how by virtue of the Ordinance passed 
more than two months later, their claim against the 
appellants, which the respondents themselves are con- 
tending is not in any way affected »by the provisions 
of the Ordinance, could become enlarged. 

The next contention raised on behalf of the apel- 
lants before us relates to the maintainability of the 
respondents’ counter-claim. The contention is based 
upon section 18 (2) of the Ordinance which provides 
that ‘‘no suit or other-legal proceedings for any such 
compensation or damages” (7.e., compensation or 
damages for any damage to or loss of any property, 
rights or interests due to or in any way arising out of 
the explosion) “shall, save as aforesaid’’ (exceptions 
not material here) ‘‘be maintainable in any court 
against the Crown......... or against any other person 
whomsoever......"’.. The learned Chief Justice in the 
Court below makes no reference in his judgment to 
this contention, but Chagla J. repelled it thus . ‘‘Now, 
in my opinion, the defendants’ claim does not arise 
out of the explosion nor is it in any way due to the 
explosion. The plaintiffs have filed the suit as agents 
on an indemnity and the defendants’ answer is that 
they were entitled to set off against the amounts due 
to the plaintiffs, the loss incurred by them by reason 
of the fact that the plaintiffs as the defendants’ agents 
did not carry out the defendants’ instructions. If the 
plaintiffs’ claim on the indemnity does not arise out 
of the explosion equally so does the defendants’ set- 
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off not so arise. The defendants’ cause of action is 
failure by the plaintiffs to carry out their instructions 
and that cause of action has nothing whatever to do 
with the explosion’. With all respect I find it difficult 
to follow this reasoning. The appellants’ claim on 
the indemnity does not certainly arise out of the explo- 
sion, for their case is that they purchased the goods in 
question paying the price on the respondents’ instruc- 
tions, and they claim to recover the price so paid not- 
withstanding the destruction of the goods by fire for 
which they say they were in no way responsible. But 
the basis of the respondents’ counter-claim is quite 
different. They say that if the appellants had kept 
the goods insured according to the agreement, they 
(the respondents) could have recovered the full value 
of the goods from the Government under section 14 of 
the Ordinance, and the appellants, having failed to 
do so, are liable to pay by way of damages the balance 
of the value of the goods. It isa little difficult to see 
how it could be said that the respondents’ claim ‘‘does 
not arise out of the explosion nor is it in any way due 
to the explosion’. The bar under section 18 is not 
based upon the nature of the cause of action for the suit 
or proceeding barred, but upon the damage or loss of 
property having been ‘‘due to or in any way arising out 
of” the explosion. Indeed, the respondents appear to 
my mind to be in adilemma in regard to this point. 
They must necessarily say, inorder to have been able 
to claim the full value of the goods from the Govern- 
ment if they had been insured, that the damage to ‘the 
goods was ‘‘explosion damage to property, being 
damage caused by fire to property insured whether 
wholly or partially at the time of the explosion against 
fire undera policy covering fire -risk’’, For, unless 
they said that, no claim could be made against the 
Government under section 14, and so the very basis of 
their claim against the appellants that, but for the 
appellants’ neglect of duty, the respondents could have 
recovered the full value of the goods from the Govern- 
ment, would fail. But if they had to say that the goods 


were lost by explosion damage within the meaning 
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of section 14, it seems to me, they would be bringing 
themselves under the bar of section 18 (2). The 
respondents cannot therefore claim that the loss of the 
goods was explosion damage within the meaning of the 
Ordinance so as to bring the case within section 14and 
at the same time contend that the loss was not ‘‘due 
to or did not in any way arise out of the explosion” in 
order to avoid the bar under section 18. Both sec- 
tion 14 and section 18 have in view the physical cause 
for the loss or damage to property for which compen- 
sation is claimed and not the cause of action in rela- 
tion to the person against whom relief is sought. The 
respondents cannot, in my opinion, be allowed to take 
up inconsistent positions in order to bring themselves 
within the one and to get out of the other. 

I would therefore allow the appeal and dismiss the 
counter-claim. 


Das J. agreed with the Chief Justice, 
Appeal dismissed. 


Agent for the appellants : Mohan Behari Lal. 
Agent for the respondents : J. N. Shroff. 
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of section 14, it seems to me, they would be bringing 
themselves under the bar of section 18 (2). The 
respondents cannot therefore claim that the loss of the 
goods was explosion damage within the meaning of the 
Ordinance so as to bring the case within section 14and 
at the same time contend that the loss was not ‘‘due 
to or did not in any way arise out of the explosion” in 
order to avoid the bar under section 18. Both sec- 
tion 14 and section 18 have in view the physical cause 
for the loss or damage to property for which compen- 
sation is claimed and not the cause of action in rela- 
tion to the person against whom relief is sought. The 
respondents cannot, in my opinion, be allowed to take 
up inconsistent positions in order to bring themselves 
within the one and to get out of the other. 

I would therefore allow the appeal and dismiss the 
counter-claim. 


Das J. agreed with the Chief Justice, 
Appeal dismissed. 


Agent for the appellants : Mohan Behari Lal. 
Agent for the respondents : J. N. Shroff. 


COMMISSIONER OF INCOME.-TAX, 
WEST BENGAL 


v. 
CALCUTTA AGENCY LTD. 


[Suri Harta Kania C.J., PATANJ ALI SASTRI 
and Das JJ.] 


Inlion Income-tax Act (XT of 1922), ss. 10 (2) (xv), 66 —Refer- 
ence—ZJurisdiction of High Court—Duty to decide case on facts 
stated by Tribunal—Accepting arguments of counsel as proved facts 
anid basing decision on them, impropriety of —~Business expenditure— 
Payments to avoid disclosure of misfeasance of directors—Burden of 
preof. 

The jurisdiction of the High Court in the matter of income- 
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tax Act the decision of the Appellate Tribunal on facts is final 
unless it can be successfully assailed on the ground that there was 
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no evidence for the conclusions on facts recorded by the Tribunal. 
Té is therefore the duty of the High Couré to start by looking at 
the facts found by the Tribunal and answer the questions of law 
on that footing. Itis not proper to depart from this rule of law 


re as it will convert the High Court into a fact finding authority, 


which it is not, under the advisory jurisdiction. 

As the statement of the case prepared by the Appellate Tri- 
bunal in accordance with the rules framed under the Income-tax 
Act is prepared with the knowledge of the parties concerned and 
they have full opportunity to apply for any addition or deletion 
from that statement, if they have approved of the statement made 
by the Tribunal, it is the agreed statement of facts by the parties 
on which the High Court has to pronounce its judgment, The 
High Court would be acting improperly if it takes the arguments 
of the counsel for the assessee as if they were facts and bases its 
conclusion on those arguments, 

One of the directors of the assessee company, ecting in the 
capacity of managing agents of certain Mills, had drawn some 
hundis in the name of the Mil's, and as the Mills repudiated lia- 
bility, suits were filed on the hundis against the Mills and the 


ad assessees. The assessees thereupon agreed to reimburse the Mills 


by permitting the latter to deduct a moiety of the commission 
payable to them under the agreement of managing agency, against 
payments which the Mills may have to make under the decrees. 
In their assessment fio income-fax the assessees claimed that the 
amounts so deducted should be excluded from their assessable 
income as business expenditure under s. 10 (2) (xv) of the Income- 
tax Act. The Appellate Tribunal found that the assessees had 
agreed to pay off the decree amount from the remuneration due to 
them, that the decree was passed against them evidently for some 
misfeasance committed by their directors, that the books of both 
companies showed that the assessees were paid their remunera- 
tion in full, and that the expenditure was not therefore laid out 
for the purpose of carrying on the business, and also that, as the 
payment was made for the liquidation of a debt, it was not a 
revenue expenditure. In the High Court the assessees’ counsel 
argued, relying on the case cf Mitchell v- B. W. Noble Ltd.(), 
that the payments were made by the assessees to avoid the 
publicity of an action against them and the consequent exposure 
and loss of reputation as a managing agency company, and ag 
such the payments were deductible as business expenditure. The 
High Court accepted this argument and reversed the decision of 
the Tribunal. 

Held, that the High Court acted wrongly in accepting the 
arguments of the assessees’ counsel agsif they were proved facts 
and basing its decision on them; and, as the facts necessary to 
support the claim for exemption under s. 10 (2) (xv) had not been 
established at any stage of the case, the asseasees were not entitled 
to the deduction claimed. 

(4) [1927] 1 K.B. 719, 
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Judgment of the Calcutta High Court reversed. 
APPELLATE JURISDICTION: Civil Appeal No. 59 of 
0. 


Appeal from a Judgment of the High Court of Judi- 
cature at Calcutta (Harries C.J. and Chatterjea J.) 
dated 9th Septeniber, 1949, in a reference under 
section 66 (2) of the Indian Income-tax Act, 1922. 
(Reference No. 8 of 1949). 

M.C. Setalvad, Attorney-General for India (G.N. 
joshi, with him) for the appellant. 

S. Mitra (B. Banerjee, with him) for the respond- 
ents. 


1950. December 21. The Judgment of the Court 
was delivered by 


Kania C.J.—This is an appeal from the judgment 
of the High Court at Calcutta (Harries C.J. and 
Chatterjea J.) pronounced on a reference made to it 
by the Income.tax Tribunal under section 66 (2) of 
the Indian Income-tax Act. The relevant facts are 
these. The respondents are a private limited company 
which was brought into existence to float various 
companies including cotton mills. In November, 1932, 
the Basanti Cotton Mills Ltd. was incorporated and 
the respondents were appointed their managing agents. 
Their remuneration was fixed at a monthly allowance 
of Rs. 500-and a commission of 3 per cent. on all gross 
sales of goods manufactured by the Mills Company. 
The fixed monthly allowance was liable to be increased 
in the event of the capital of the company being 
increased. The details are immaterial. lt appears 
that certain hundis were drawn by one of the directors 
of the respondent company, acting in the capacity of 
the managing agents of the Mill Company, in the name 
of the Mill Company and the same were negotiated to 
others. The Nath Bank Ltd. claimed payment of 
these hundis. The Mill Company repudiated its 
liability as it appeared from the books of the Mill 
Company that they had not the use of the sum of 
Rs. 1,80,000 claimed by the Nath Bank Ltd. under 
the hundis. The Nath Bank Ltd. instituted four suits 
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against the Mill Company, in two of which the res. 


pondent company were party-defendants. The Mill gymissoner of 


Company was advised to settle the suits and the res- 
pondent company entered into an agreement with the 
Mill Company, the material part of the terms of which 
runs as follows :— 

‘‘Memorandum of Agreement made between the 
Calcutta Agency Limited of the one part and Basanti 
Cotton Mills Ltd. of the other part. WHEREAS the 
Nath Bank Limited demanded from the Mills the 
payment of the sum of Rs. 1,80,000 and interest there- 
on AND WHEREAS the said Mills repudiated their 
liability in respect thereof as it appeared from the 
books of the said Mills that the said Mills did not have 
the use of the said sum of Rs. 1,80 000 or any part there- 
of AND WHEREAS the said Nath Bank Ltd. there- 
upon instituted four suits in High Court being suit 
Nos. 1683, 1720, 1735 and 1757 of 19389 for the said 
aggregate sum of Rs, 1,80,000 and the interest thereon 
AND WHEREAS the said Mills have been advised to 
settle the said suits amicably AND WHEREAS the 
Calcutta Agency Limited by its Directors, S.N. Mitter 
or S.C. Mitter, having been and being still the Manag- 
ing Agents of the said Mills have undertaken to 
reimburse the said Mills in respect of the decrees to be 
made in the said four suits in the manner hereinafter 
appearing NOW THESE PRESENTS WITNESS 
AND IT IS HEREBY AGREED AND DECLARED 

(i) That out of the commission of 3% payable by 
the said Mills to the said Agency under Regulation 131 
of the Articles of Association of the Company, the 
Company shall have paramount lien on and deduct 
and set off a moiety thereof against any payment 
which the said Mills may make in respect of the decrees 
or any of them and/or costs of the said suits. 

(ii) The said moiety shall be one halfof the 
commission so payable less such sum as the Directors 
of the Mills may from time to time allow to be 
deducted.” 

Under the said agreement, the respondent company 
paid to the Mill Company Rs. 22,500 made up of 
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Rs. 18,107 as principal and Rs. 4,393 as interest in the 
accounting year. The assessee company claimed this 
before the Income-tax Appellate Tribunal as a deduc- 
tion permitted under section 10 (2) (xv) of the Indian 
Income-tax Act. The relevant part of that section 
runs as follows :— 

“10. (1) “The tax shall be payable by an assessee 
under the head ‘Profits and gains of business, pro- 
fession or vocation’ in respect of the profits or gains of 
any business, profession or vocation carried on by 
him. 

(2) Such profits or gains shall be computed after 
making the following allowances, namely :— 


Oem eee ee sa neem nese ser asernsenetses 


(xv) any expenditure (not being in the nature 
of capital expenditure or personal expenses of the 
assessee) laid out or expended wholly and exclusively 
for the purpose of such business, profession or voca- 
tion.” 

In the statement of the case submitted by the 
Tribunal after reciting the fact of the incorporation of 
the company and the terms of the compromise mention- 
ed above, the arguments urged on behalf of the assessee 
company have been recapitulated. The first argument 
was that under the first proviso to section7 of the 
Indian Income-tax Act, this payment was liable to be 
exempted. The Tribunal rejected that argument. On 
the reference, the High Court also rejected the same 
and it wasnot presented before us. The next argu- 
ment of the respondents was that in respect of 
Rs. 22,500 it was entitled toexemption under section 
10(2) (xv) of the Income-tax Acton the ground that 
the payment was an expenditure which was not in the 
nature of a capital expenditure or personal expenses of 
the applicant company but was an expenditure laid 
out wholly and exclusively for the purpose of its busi- 
ness, They urged that ifthe applicant company did 
not agree to pay this amount, Basanti Cotton Mills 
Ltd. could have brought a suit against the company 
to realise this amount due on the hundis which would 
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have exposed the applicant company to the public and 1950 
in order to save themselves from the scandal and main- —= 
tain the managing agency they agreed to the deduction Commissioner of 
of certain amounts from the managing agency commis. 7meta 
sion due to it and thereby brought it within the ~~)" 
principles of the decision of Mitchell v. B. W. Noble cateutta Agency 
Lid.(4) The Tribunal found as facts: (1) Thatthe — zua, 
applicant company agreed to pay off the decretal = 
amount from the remuneration which they areentitled "ie 4. 
to get from the Basanti Cotton Mills. (2) The decree 
was passed against the applicant company evidently 
for certain misfeasance committed by its directors and 
the applicant company agreed to pay it off from its 
remuneration. (3) The books of account of Basanti 
Cotton Mills Ltd. would show that they were paying 
the applicant company in full its remuneration and 
the books of the applicant company also show that it 
was entitled to its remuneration in full. (4) In the 
circumstances the Tribunal held that the expenditure 
was not laid out wholly and exclusively for the purpose 
of carrying on the business. (5) Besides, the Tribunal 
was of the opinion that in this case it was not a 
revenue expenditure at all. As the payment had to 
be made towards liquidation of the decreta} amount 
the Tribunal held, in the circumstances of this case, 
that it was a capital payment. On behalfof the res- 
pondent it was argued in the further alternative that 
the Privy Council decision in Raja Bijoy Singh 
Dudhuria’s case(*) would cover the present case. That 
contention was rejected by the Tribunal. 

This statement of the case prepared by the Income- 
tax Tribunal and submitted to the High Court for its 
opinion was perused by the parties and they had no 
suggestions to make in respect of the same. The state- 
ment of the case was thus settled with the knowledge 
and approval of the parties. When the matter came 
before the High Court, Mr. Mitra, who argued the case 
_ for the present respondents, as shown by the judgment 
of the High Court, urged as follows:—‘‘ If the applicant 
company had not agreed to pay the amount mentioned 


{1) [1927] 1 K. B. 719. (23 6 T.T.C. 44% 
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in the aforesaid agreement, then the Basanti Cotton 
Mills Ltd. would have sued the company for the realli- 


Commissioner of sation of the amounts due on the hundisand it seems 


Income-tax, 


West Bengat 


that there would have been no defence to the action. 
This would have subjected the applicant company to 


Caleutta Agency the danger of public exposure and in order to save 


Lid, 


Kania 0, J. 


itself from the scandal and in order to maintain the 
managing agency, the applicant company agreed to 
deduct certain amounts from the managing agency 
commission and therefore such expenditure came with- 
in section 10(2) (xv) of the Act.” The High Court 
thereafter noticed several cases including Mitchell’s 
case(') and towards the close of the judgment delivered 
by Chatterjea J. observed as follows:—‘‘In this case it 
is clear that the agreement was entered into with a view 
to avoid the publicity of an action against the mana- 
ging agents and consequent exposure and scandal and 
in order to maintain the managing agency so that the 
company could carry on its business as before. The 
payment in question did not bring in any new assets 
into existence nor in my opinion can it properly be 
said that it brought into existence an advantage for the 
enduring benefit of the company’s trade. The Appellate 
Tribunal observed that the decree was evidently passed 
against the appellant company forcertain misfeasance by 
its directors and the appellant company agreed to pay 
it off from its remuneration...... The object of the agree. 
ment was to enable the company to remove a defect in 
carrying onthe business of the company and to earn 
profits in its business. Therefore this case is covered 
by the judgment of the Court of Appeal in Mitchell’s 
CASE). xsays ’’ Applying this line of reasoning the High 
Court differed from the conclusion of the Tribunal and 
allowed the deduction to the respondent company under 
section 10(2) (xv) of the Income-tax Act, as claimed by 
the respondents. The Commissioner of Income.tax, 
West Bengal, has come in appeal to us. 

Now it is clear that this being a claim for exemption 
of an amount, contended to be an expenditure falling 
under section 10(2)(xv), the burden of proving the 

(1) [1927] 1 K.B, 719. 
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necessary facts in that connection was on the assessee, 1950 

it being common ground that the commission was due pe 
and had become payable and was therefore the business ar ad of 
income of the assessee company liable to be taxed in jest Bengal 
the assessment year. The jurisdiction of the High Court v 

in the matter of income-tax references is an advisory Calcutta Agency 
jurisdiction and under the Act the decision of the 4. 
Tribunal on facts is final, unless it can be successfully — 
assailed on the ground that there was no evidence for “°° "' 
the conclusions on facts recorded by the Tribunal, It 

is therefore the duty of the High Court to start by 

looking at the facts found by the Tribunal and answer 

the questions of law on that footing. Any departure 

from this rule of law will convert the High Court into 

a fact-finding authority, which itis not under the 

advisory jurisdiction. The statement of the case under 

the rules framed under the Income-tax Act is prepared 

with the knowledge of the parties concerned and they 

have a full opportunity to apply for any addition or 

deletion from that statement of the case. If they 

approved of that statement that is the agreed state. 

ment of facts by the parties on which the High 

Court has to pronounce its judgment. In the present 

case the parties perused the statement ofcase and as 

disclosed by the note made at the end of it had no sug- 

gestions to make in respect thereof. It is therefore clear 

that it was the duty of the High Court to start with 

that statement of the case as the final statement of 

facts. Surprisingly, we find that the High Court, in 

its judgment, has taken the argument of Mr. Mitra as 

if they were facts and have based their conclusion 

solely on that argument. Nowhere in the statement 

of the case prepared by the Tribunal and filed in the 

High Court, the Tribunal had come to the conclusion 

that the payment was made by the assessee company 

to avoid any danger of publicexposure or to save itself 

from scandal or inorder to maintain the managing 

agency of the appellant company. The whole con- 

clusion of the High Court is based on this unwarranted 
assumption of facts which are taken only from the 


argument of counsel for the present respondents before 
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the High Court. The danger of failing to recognise 
that the jurisdiction of the High Court in these matters 
is only advisory and the conclusions of the Tribunal 
on facts are the conclusions on which the High Court 
is to exercise such advisory jurisdiction is illustrated 
by this case. It seems that unfortunately counsel for 
the respondents caught hold of Mdzichell’s case(') and 
basing his argument on the circumstances under which 
a payment could be described as a business expenditure 
falling within the terms of section 10 (2) (xv), argued 
that the facts in the present case were the same. 
Instead of first ascertaining what were the facts found 
by the Tribunal in the present case, the process was 
reversed and the procedure adopted was to take Mit- 
chell’s case(*) as the law and argue that the facts in the 
present case covered the situation. In our opinion 
this isan entirely wrong approach and should not 
have been permitted by the High Court. The High 
Court fell into a grave error in omitting first to ascer- 
tain what were the facts found in the case stated by the 
Tribunal. The High Court overlooked that in Mvichell’s 
case(') the whole discussion started with a quotation 
from the case stated by the Commissioners as the facts 
of the case. 


A scrutiny of the record in the present case shows 
that before the Income-tax Officer the assessees 
claimed only a deduction of the interest of Rs. 5,582 
as a permissible deduction under section 10 (2) (iii) of 
the Income-tax Act. That claim was rejected by the 
Income-tax Officer. When the matter went to the 
Assistant Income-tax Commissioner it was argued that 
the Income-tax Officer was in error in not allowing the 
deduction of interest and was also wrong in not allowing 
the entire sum of Rs. 22,500 as a deduction on the 
ground that,that portion of the income (viz., Rs. 22,500) 
should be treated as not earned or deemed to be earned 
by the assessees at all, having regard to the decision 
of the Privy Council in Raja Bijoy Singh Dudhuria's 
case.(?) The first paragraph of the order of the Appellate 
Assistant Commissioner contains the following 

(1) [1927] 1K, B. 719. (2) 6 I,T.C. 449, 
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statement :—-‘‘ In disallowing this (interest) claim the 1950 
Income-tax Officer was following the decision of m ae 
predecessor in his order dated the 18th March 1942 in sp hon i of 
Appeal No. 1-C-11 of 1941-42. My predecessor obser- yy.) bengat 
ved: ‘‘Nothing is in evidence to show that the managing y, 
agency company had surplus money and such money Calcutta Agency 


‘was invested or that there was any need to borrow. Lid. 


Thus the need to borrow is not established. Thereis _ ar 
no doubt that money was borrowed but unless it can “°"*"" 
to proved that the borrowing is for the purpose of the 
business and the loan was used in the business, the 
interest cannot be allowed under section 10(2)(iii).”’ 

The second objection raised before the Appellate 
Assistant Commissioner was in these terms :—‘‘ That 
the Income-tax Officer should have allowed the said sum 
of Rs. 22,500 as allowable expenditure being alloca- 
tion of asum out of the revenue receipt before it became 
income in the hands of the assessee.’”’ The wording of 
the objection and the argument noticed in the order of 
the Appellate Assistant Commissioner show that the 
contention was that this sum should be treated as not 
having become the income of the assessee at all because 
it was deducted at the source by the Mill company. 
Reliance was placed for this contention on Raja Bijoy 
Singh Dudhuria’s case('). The contention was'rejected, 
At the third stage, when the assessee urged his conten- 
tions before the Income Tax Appellate Tribunal, he 
thought of urging as an argument that this was a per- 
missible deduction under section 10 (2) (xv) because of 
the principles laid down in Mitchell's case(?). No 
evidence, it appears, was led before the Incomé Tax © 
Tribunal, norhas the Tribunal recorded any findings 
of fact on which the principles laid down in Mitchell’s 
case(?) could be applied. The Tribunal’s conclusions of 
facts were only as summarized in the earlier part of 
the judgment. It is therefore clear that the necessary 
facts required to be established before the principles 
laid down in Mitchell's case(?) could be applied, have 
not been found as facts in the present case at any stage 
of the proceedings and the High Court was in error 

(1) 6 T.T.C, 449. (2) (19271 1 K.B 719, 
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1950 in applying the principles of Mitchell's case(') on the 
SAS assumption of facts which were not proved. The High 
ee *f Court was carried away, it seems, by the argument of 
Wel Baad the counsel and through error accepted the argument 
a as facts. Indeed, if it had noticed the contention 
Caleutta 4geney urged before the Income-tax Officer it would have seen 
Lid, at once that the argument was in a measure conflicting: 
—— with that contention which was based on the foot- 
Kania C.J. ing of Rs, 1,80,000 being a loan to the assessee on 
which it had to pay interest, which was sought to be 
deducted under section 10(2) (iii) of the Income-tax 
Act. In our opinion, therefore, this appeal should be 
allowed on the simple ground that the facts necessary 
to be established by the respondents to support their 
claim for exemption under section 10 (2) (xv) of the 
Indian Income-tax Act have not been established at 
any stage of the proceedings and therefore they are 
not entitled to the deduction claimed. The appeal is 
therefore allowed with costs here and before the High 

Court. 

Appeal allowed, 


Agent for the appellant: P.A, Mehta. 
Agent for the respondents: Ganpat Rai. 


(1) [1997] 1 K.P. 719. 


